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Korthem  Pacific  B.  B.  Co.  v.  Taniis  (8  L.  D.,  68)  i 

overraled,  12  L.  D..  127. 
Nyman  v.  Si.  PanI,  Minneapolis  and  Manitoba 

Bwy  Co.    (5  L.  D.,  306) ;  6  L.  D.,  750. 
Papina  9.  Alderaon  (1 B.  L  P.,  91) ;  modified,  5  L. 

D.,  256. 
Patterson,  Charles  E.  (3  L.  D.,  260)  modified,  6  L. 

B.,  284,624. 
Phelps,  W.  L.  (8  C.  L.  0.,  189) ;  overraled,  2  L.  P., 

854. 
Phillips,  Alonzo  (2  L.  J>.,  821) ;  overruled,  15  L.  D., 

424. 
Popple,  James  (12  L.  D.,  433) ;  overruled,  13  L.  D., 

568. 
Powell,  D.  C.  (6  L.  D.,  302) ;  modified,  15  L.  D.. 

477. 
Raucho,  Alisal  (1  L.  D.,  173) ;  overraled,  5  L.  B., 

320. 
'Reed  v.  Buifington  (7  L.  B.,  154)  {  overraled, 8  L. 

B.,  110. 
Rico  Townaite  (1 L.  B.,  556)  i  modified,  5  L.  B., 

256. 
Bobinson,  Stella  G.  (12  L  B.,  448);  overraled,  18 

L.  B.,  1. 
Bogers,  Hoiaoe  B.  (10  L.  B.,20);  overruled,  14  L. 

B.,  321. 


Bogers  v.  Atlantic  and  Pacific  B.  B.  0>.  (6  L.  B., 

565) ;  overruled,  8  L.  B.,  165. 
*Bogers  v.  Lukens  (6  L.  B.,  Ill) ;  overruled,  8  L. 

B.,  110. 
St.  Paul,  Minneapolis  and  Manitoba  Bwy.  Co.  (8 

L.  B.,  255) ;  modified,  13  L.  B.,  354. 
Sayles,  Henry  P.  (2  L.  B.,  88) ;  modified,  6  L.  B., 

797. 
Serrano  v.  Southern  Pacific  B.  B.  Co.  (6  C.  L.  0., 

93) ;  overraled,  1  L.  B.,  380. 
Shanley  v.  Moran  (1  L.  B.,  162) ;  overraled,  15  L. 

B.,  424. 
Shineberger,  Joseph  (8  L.  B.,  281) ;  overruled,  9  L. 

B.,  202. 
Sipchen  «.Boes  (1  L.B.,  634);  modified,  4  L.  B., 

152. 
Spencer,  James  (6  L.  B.,  217) ;  modified ,  6  L.  B., 

772,  and  8  L.  B.,  467. 
State  of  California  v.  Pierce  (3  C.  L.  0.,  118) ;  modi- 
fied, 2  L.  B.,  854. 
Sweeten  v.  Stevenson  (3  L.  B.,  249) ;  overruled,  3  L 

B.,  248. 
Talkington's  Heirs  v.  Hcmpfling  (2  L.  B.,  46) 

overraled,  14  L.  B.,  200. 
Taylor  v,  Yates  et  al.  (8  L.  B.,  279) ;  reversed  oi 

review,  10  L.  B.,  242. 
Traagh  v.  Ernst  (2  L.  B.,  212) ;  overraled,  3  L.  B. 

218. 
Tripp  V.  Stewart  (7  C.  L.  0.,  89) ;  modified,  6  L.  B. 

796. 
Tapper  v.  Schwarz  (2  L.  B.,  623) ;  overraled,  6  L 

B.,  623. 
Tamer  v.  Ijang  (1  C.  L.  O.,  51) ;  modified,  5  L.  B., 

256. 
Vine,  James  (14  L.  B.,  527) ;  modified,  14  L.  B.t 

622. 
Watson,  Thomas  E.  (4  L.B..  169);  modified,  6  L. 

B..71. 
Weber,  Peter  (7  L.  B.,  476) ;  overraled  on  review, 

9  L.  B.,  150. 
Wilkins,  Benjamin  C.  (2  L.  B.,  120) ;  modified,  6  L. 

B.,797. 
Willingbeck,  Christian  P.  (3  L.  B.,  383) ;  modified, 

5  L.  B.,  408. 


*  The  oases  marked  with  a  star  are  now  anthorlty.    See  Hessong  9.  Borgan,  9  L  B.,  158. 
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September  6, 1892 — Oklahoma  townsito .. 
September  10, 1892.— Forest  reservation. . 
September  16,  1892 — ^Forfeited    railroad 

lands 

October  8,  1802.>-Bailroad  lands;  act  of 

Augusts,  1892 

October  12, 1S92.— Stone  land;  timber  land, 
.    with  copy  of  act  of  August  4, 1892 


270 
284 


844 
860 
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Kovember  15,  1892 — ^Fees  of  local  officers  432 
November  80,  1892.— Railroad  lands;  act 

of  August  5,  1892 586 

Beoember  21,  1892 Mission  stations  in 

Alaska 58o 
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May  17, 1877.— Soldier's  additional  entry) 
1  C.L.L.,478 116 

Jime  27,  1878. — ^Tlmber-cullure  entry;  2 
C.L.L.,660 807 

August  13, 1878.— Timber  and  stone  land; 
aO.L.L.,  1450 288 
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October  81, 1881.^Minlng  daimsf  para- 
graph48 46 

July  81, 1882.— Coal  land,  pafir.  9  and  98;  1 
L.B..  689 HI 

July  31, 1884.— Final  proof  notice;  8  L.  D., 
52 
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I)eoember4, 1884.— Mining  daimi  3  L.B., 

MO 67,506 

April  21«  1885.— Final  proof  publication; 

notreported 333 

July  23,  1885.~School  indemnity  seleo* 

tlona;  4L.D.,70 65 

A^ugust  4,  1885. — Indemnity  selections;  4 

L.D.,90 630 

May  21, 1887.— Timber  and  stone  land;  6 

L.D.,114 281 

May  31, 1887.— Indian  occupancy;  6  L.  D., 

341 20 

June  27, 1887.— Desert  land ;  5  L.  D.,  708. .  301, 320 
July  20,  1887.— School  indemnity  selec- 
tions; 6L.D.,702 55 

August  18, 1887.— ApplicAtion  to  enter;  13 

L.D.,fl70 438 

February  13, 1889.— Railroad  lands;  8  L. 

D.,  350 175 


March  8, 1880— Act  of  March  2,  1889;  8 

L.D.,814 

April  1,1889.— Oklahoma  lands,  sec.  I;  8 

L.D.,336 

June  25, 1890.— Entry,  preliminary  affida- 

Tit;  lOL.D.,  687 

July  21, 1890.— Oklahoma  lands;  11  L.  D., 

79 

July  22, 1890.— Reservoir  lands;  11  L.  D., 

212 

October  27, 1890. — ^Payment,  extenHion  of 

time;  IIL.D.,4,17 

May  8, 1891 — ^Proceedings  under  section  7, 

act  of  March  3,  1891;  12  L.  D.,  460 

June  3, 1891.— Alaska  lands;  12  L.  D.,  583. 
March  21, 1892— Right  of  way;  14  L.  D., 
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March  3, 1807  (2  Stat.,  440),  private  claim. 
March  3,  1807  (2  Stat.,  445),  preemption 

settiement 495 

February  5,  1813  (2  Stat.,  797),  preemp- 
tion          492 

March  80,  1822  (3  Stat.,  654),  preemption 

settlem  ent 495 

April  22,  1826  (4  Stat.,  154),  preemption..         487 
September  4, 1841  (5  Stat.,  453),  sec.  8,  In- 
ternal improvement 814 

August  4, 1842  (5  Stat.,  502),  armed  occu- 
pation : 428 

June  15, 1844  (5  Stat.,  671),  armed  occupa- 
tion          423 

August  3, 1846  (9  Stat.,  51),  equitable  ac- 
tion          258 

August  3, 1846  (9  Stat.,  51),  isolated  tract.  490 
July  1, 1848  (9  Stat.,  243) ,  armed  occupation  423 
July  25, 1848  (9  Stat.,  726),  grant  of  lands 

at  Tampa 488 

September  27, 1850  (9  Stat.,  406) ,  donation.  611 
September  28,  1850  (9  Stat.,  519),  swamp 

land  grant 12,123,428 

August  31, 1852  (10  Stat.,  143),  land  war- 

rants 128,883 

March  2, 1853  (10  Stat.,  172),  territorial  act  887 
March  3, 1858  (10  SUt.,  244),  sec  7,  Call- 

fomiasohool  lands 12,273 

July  81, 1855  ai  Stat.,  621),  Indian  treaty.  104 
May  17, 1856  (11  Stat.,  15),  Fla.  R.  R.  grant.      3, 529 

June  8, 1856  (U  Stat^  17),  R.  R.  grant 891 

June  8, 1856  (11  SUt.,  21),  Bay  de  Noqnet 

R.R.  grant 812,484 

August  18, 1856  ai  Stat.,  87i,  sale  ol  res- 
ervation          401 

March  3  1857  (11  Stat..  195),  R.  R.  grant, 

Minn 586 

June  2, 1858  (11  Stat..  201),  private  claim .         523 
February  26, 1859  (11  Stot.,  886),  school  in- 
demnity   16 

June  22, 1860  (12  Stat.,  84),  land  warrant..         128 
March  21, 1864  (13  Stat.,  80),  admission  of 
Nevada 259 


May  12,  1864  (13  Stat.,  72)  Iowa  R.  R. 
grant 

July  2,  1864  (13  Stat.,  365),  North  Pac. 
grant  

Ju]y2,1864(13Stat.,  365),  sec.8 

July  2, 1864  (IS  Stat,  874),  sale  of  reserva- 
tion  

March  3, 1866  as  Stat.,  520),  Bay  de  No- 
qudtR.R  grant 

March  3,1865  (18  Stat.,  526)  R.R.  grant, 
Minn 

July  4, 1866  (14  Stat.,  87),  R.  R.  grant 

July  18,1866  (14  Stat.,  218),  sec  4,  CaL 
swampland «... 

July  28, 1866  (14  Stat,  218),  see.  6,  Cal. 
school  land 

July  25, 1866  (14  Stat,  239),  sec  2,  Oregon 
and  California  R.  R 

July  27. 1866  (14  Stat,  292),  Southern  Pao. 
grant .' 

October  21,  1867,  (15  Stat.,  581),  Indian 
treaty 

April  10, 1860  (16  Stat,  45),  revival  of  R.  R. 
grant 

May  81,1870  (16  Stat,  378),  North.  Pao. 
grant 

July  14, 1870  (16  Stat,  277),  forfeiture  R.  R. 
grant 

March  8, 1871  (19  SUt,  673),  New  Orleans 
Pao 

March  S,  1871  (16  Stat,  680),  revival  of  R. 
R.  grant 

Maroh3,1871  (16 Stat, 588), R.  R.  grant, 
Minn 

April  5,  1872  a?  Stats.,  640),  Valentine 
scrip 

June  10, 1872  (17  Stat,  381),  Indian  home- 
stead  

March  8,1873  (17  Stat,  606).  timber  cul- 
ture  

March  3, 1873  (17  Stat,  607),  coal  land 

March  13,  1874  (18  SUt,  21),  timber  cul- 
ture   
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June  19, 1874  (18  Stat,  86),  abandoned  mili- 
tary naerration 151 

June  22.1874  (1%  Stat.,lM),  R  R  Indem- 
nity  4,82,481,460,620 

March  8,1876(18  Stat.,  482),  R  R  right  of 
way 88 

March  3, 1875  (18  Stat.,  616),  Indian  home- 
stead          104 

March  1, 1877  (19  Stat.,  267),  ooL  achoolland  4r,  619 

March  3. 1877  (19  Stat.,  877),  deaert  land  ..  272, 801 

June  a,  1878  (20  Stat.,  88),  timber  and 
■tone 280,292,822,860,564 

June  14, 1878  (20  Stat.,  118),  timber  culture    79, 251 

March  3,  1879  (20  Stat,  472),  additional 
homestead 218 

May  14, 1880  (21  Stat.,  140),  sec.  2,  content- 
ant 328,359,877,427 

May  14,1880  (21  Stat,  140),  sec.  a.setUe- 
ment 304,864,898 

June  16, 1880  (21  Stat,  237),  sec.  2,  home- 
stead   81,186.218 

June  16, 1880  (21  Stat,  287),  Kerada  State 
grant 99,261 

January  18,  1881  (21  Stat,  815),  railroad 
lands 198 

March  8,  1888  (28  Stat-,  487).   Alabama 
lands •••• 

May  17, 1884  (28  Stat,,  24),  Alaska 

July  6, 1834  (28  Stat,  103),  abandoned  mil- 
itary reservation 487 

March  3,1885  (23  Stat,  841),  sec.  3,  Uma- 
tilla lands 840 

August  4, 1886  (24  Stat.,  239)  local  oiBoer*s 
fees 433 

February  8, 1887  (24  Stat,  888),  sec.  8,  allot- 
ment Indian  lands 76 

February  8, 1887  {U  Stat.,  888),  sec.  6 78, 287 

seo.6 287 

Febniazy  8,1887  (24  Stat,  391),  New  Or- 
leanaPao 846 

March  8,1887  (24  Stat,  636),  sec.  12,  0ta^ 
oourto 206 

March  8, 1887  (24  Stat,,  656),  adjustment  of 

R  R  grant  seo.8 121,91 

sec.  6 174 

May  28, 1888  (25  Stat,  168),  Wyoming  State 
selections 94 

September  1,1888  (25  Stat,  462),  Indian 
lands 432 

October  2, 1888  (25  Stat,  626),  srid  land. . .         418 

Norember  19,  1888  (25  Stat.,  611),  sec  2, 
patent  for  Indian  lands 76 

February  22, 1889  (25  Stat.,  676),  States  ad- 
mitted           387 

sec.  24 78 

Mareh  1, 1889  (26  Stat,  767),  Indian  lands.         357 

March  2,1889  (25  Stat,  854),  sea  2,  second 

entry 139,164,241,292,626 

sec.  6,  additional  entry.  .218, 221, 366, 408, 648 
sec.  6,  additional  homestead.  119, 285, 366, 648 

March  2, 1889  (26  Stat.,  10O4),  sec  13,  Oklsr 
homa 211,222,209,297,866,374,389,681,684 

March  2, 1889  (25  Stat.  1008),  for  forfeiture 
RR  grant 486 

March  8, 1889  (26  Stat.,  1013),  Indian  aUot- 
ment 
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May  2, 1890  (26  Stat, 81), sec  18  (Ok.) ....  864, 367 

sec  22  (Ok.)i 

homestead,  townsito  entry 386 

sec 27  (Ok.)....         364 
May  14, 1890  (26  Stat,  109),  Oklahoma  town 

sites 212,270,327 

May  26, 1890  (26  Stat,  121),  entry,  affidavit  166, 249 
June  20, 1890  (26  Stat,  169),  reservoir  lands  802 
July    10,1890  (26  Stat.,  227),    abandoned 

military  reservations  .  s 08 

August  80, 1890  (26  Stat,  891),  arid  Lmd. .         419 
September  26, 1890  (26  Stat,  478),  park  res- 
ervation          284 

September  29, 1890  (26  Stat,  496)  forfeiture 

RRlaad 168,292,410,298,297 

September  80, 1890  (26  Stat.,  684)  extension 

of  time  for  payment 389 

October  1, 1890  (26  Stat,  660),  forest  reser- 
vation          284 

February  18, 1, 01  (26Stat.,  747) ,  Fort  Ellis  647 
February  18, 1891  (26  Stat.,  764),  forfeited 

railroad  lands 4U,  297. 298 

February  28, 1891  (26  Stat,  749)  sec  1,  In- 
dian allotment 287 

February  28, 1891  (26  Stat.,  796),  school  in- 
demnity     10,164 

March  3, 1891  (26  Stat.,  989^1016)  sec  16, 

Indianlands 87,297,367 

Mareh  3, 1891  (26  Stat,  1048)  sec  86,  Okl. 

school  lands '.        370 

March 8, 1891  (26 Stat,  1096)  seel, timber- 
culture 89,107 

142,589,513,145, 
176,262,403,436, 
■oc  2,  desert 

land 848 

tec  4,  repeal 
of  preemp- 
tion law...  179,486 
■ec  6,  home- 
stead  158,222 

8ec    6,  com- 
mutation..        572 
■ec  7,  conilr- 

mation 60,111, 

114,136,162,186,228, 
278,348,366,862,421, 
446,450,603,507.548, 
568,598 
■ec  14,  Alas- 
ka lands...  686 
■ec.  17,  arid 

land 419 

■ecs.  18  to  21, 
right    of 
way.... 246, 346, 470 
tec  24,  forest 

land 284 

June  26, 1892  (27  Stat,  59),  forfeited  rafl- 

roadlands 298 

July  26, 1892   (27  Stat.,  270),  preferenoe 

right  of  contestant 426 

August  4, 1892  (27  Stat.,  348),  stone  and 

timber  lands 266,374,860 

August  5. 1892  (27  Stat,  390),  relief  of  set- 
tlers on  R  R  lands 844,686,688 
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DECISIONS 

VSLATISQ  TO 

rriiE:  i>tjbil.io  la.n*ds 


HOMXSrrBAD  CONTS8T— MINOR  HSIBS— NOTIGB. 

Beown  V.  Gaixantine. 

In  pnMeedings  against  an  entry  made  in  the  name  of  minor  hein  Jnrisdictlon  is  not 
aoqnired  by  the  appearance  of  one  of  the  defendants  where  legal  service  of 
notiee  la  ncrl  made  npon  any  of  said  heirs. 

First  AsHttafU  Seeretary  Chandler  to  the  Gommissianer  of  the  General 

Land  Office^  July  i,  1S92. 

The  land  in  controTersy  is  the  l^B.  i  of  Sec.  26,  T.  16  S.,  E.  30  W., 
6fh  p.  nu,  Wa-Keeney,  Kansas,  land  district. 

The  record  shows  that  John  B.,  Gallantine  was  appointed  guardian, 
nnder  the  laws  of  Kebraska,  of  Virginia  and  William  Burley,  minor 
heirs  of  De  OlifEord  M.  Barley,  deceased,  and  as  such,  filed  soldiers' 
homestead  declaratory  st-atement  June  10, 1886,  for  the  land  in  ques- 
tion for  said  minor  heirs,  under  the  act  of  June  8, 1872.  On  April  11, 
1888,  Hiram  N.  Brown  filed  an  af&davit  of  contest  alleging  that  said 
1i*act  had  not  been  settled  upon  or  cultivated  as  required  by  law.  The 
application  to  make  entry  shows  the  residence  of  the  defendants  to  be 
Famsworth,  Lane  Co.,  Kansas,  but  as  a  matter  of  fact  they  lived  in 
Bloomfield,  Nebraska.  Publication  of  notice  was  therefore  made  in  a  pa- 
per published  in  the  county  where  the  land  is  situated  for  the  required 
length  of  time.  Notices  were  also  posted  in  the  local  office  and  on  the 
daim,  and  a  notice  sent  to  the  guardian  by  registered  letter  and  received 
by  him  at  Bloomfield,  Nebraska,  thirty  days  before  the  hearing.  These 
asy^ral  notices  were  each  addressed  to  <^  John  B.  Gallentine,  Guardian 
of  Virginia  and  William  Burley,  minor  heirs  of  De  Clifford  M.  Burley.'^ 
The  hearing  was  set  for  June  15,  at  the  local  office  where,  on  said  day 
the  contestant  and  his  attorney  appeared,  also  William  Burley  by  at- 
torney. Virginia  Burley  and  the  guardian  made  default.  The  testi- 
mony was  all  taken  on  the  15th,  and  as  a  result  thereof  the  local  officers 
foand  in  favor  of  the  contestant  and  recommended  the  cancellation  of 
the  entry.    From  this  decision  there  was  no  appeal. 

After  the  hearing  had  closed  Virginia  Burley  appeared  specially  and 
1641— 'YOI.  16 ^1  ^ 
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moved  that  the  contest  be  dlBmisBed  for  want  of  service  on  her.  This 
motion  is  not  dated,  bnt  the  affidavit  accompanying  it  is  dated  at 
Bloomfleldy  Nebraska,  June  19, 1888.  It  is  stated,  however,  by  coun- 
sel for  Virginia  that  this  motion  was  presented  to  the  local  officers  be- 
fore their  decision  on  the  merits  was  rendered.  It  is  stated  in  her  af- 
fidavit that  no  notice  of  the  hearing  had  been  served  on  her  in  any 
manner  and  that  she  was  over  twenty-one  years  of  age,  when  the  con- 
test was  initiated.  This  motion  was  overruled  by  the  local  officers. 
Yirginia  appealed  and  you  by  letter  of  May  14, 1891,  affirmed  their 
decision  both  on  the  motion  and  on  ttie  merits  of  the  case.  From  this 
decision  she  again  appeals  assigning  as  error  your  action  in  denying 
her  motion. 
Bule  11  (Boles  of  Practice)  reads  as  follows: 

Notice  may  begiyen  by  publication  alone  only  when  it  is  shown  by  affidavit  of  the 
oonteBtant,  and  by  snch  other  evidence  as  the  regiflter  and  receiver  may  require, 
that  due  diligence  has  been  used  and  that  personal  service  can  not  be  made.  The 
party  wiU  be  required  to  state  what  effort  has  been  made  to  get  personal  service. 

There  is  nothing  in  the  record  showing  that  such  affidavit  wa«  pre- 
sented or  that  anj^  attempt  had  been  made  to  get  personal  service. 
Under  the  rule  above  quoted  this  is  absolutely  required  as  the  founda- 
tion for  publication  of  service.  Parker  v.  Castle  (4  L.  D.,  84) ;  Nanuey 
V.  Weasa  (9  L.  D.,  606). 

I  do  not  think,  however,  that  this  motion  should  be  granted  to  the 
fall  extent  asked  for,  that  is,  to  dismiss  the  contest,  but  should  be 
treated  rather  as  a  request  to  be  heard  on  the  merits  of  the  case,  and 
inasmuch  as  the  entry  is  an  indivisible  one,  having  been  made  in  the 
name  of  and  for  the  minor  heirs;  I  think  the  entire  proceeding,  so  far 
as  they  are  concerned,  should  be  set  aside,  proper  service  obtained  and 
then  the  case  adjudicated  as  an  entiiety. 

Tour  judgment  is  therefore  reversed,  and  you  are  directed  to  remand 
the  case  to  the  local  officers  with  instructions  to  proceed  as  herein  di- 
rected. 


INDIAN  RESERVATION— DESERT  LAND  ENTRY. 

James  M.  Oilman. 

An  execntiye  order  creating  a  reservation  for  a  public  purpose,  and  embracing  land 
covered  by  a  prima  facie  valid  entry,  wiU  take  effect  thereon  if  the  entry  is  sub- 
sequently canceled. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  i,  1893. 

James  M.  Gilinan  has  api)ealed  fi*om  your  decision  of  July  15,  1891, 
sustaining  the  action  of  the  local  officers  in  rejecting  his  application  to 
make  homestead  entry  of  the  B,  J  of  the  N.  E.  J  of  Sec.  8,  T.  3  8.  B.  1 
K,  S.  B.  M.,  Los  Angeles  land  district,  California. 
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The  reason  for  said  r^ection  was  ihat^  by  executive  order  of  August 
26y  1877,  all  the  even  numbered  sections  in  said  township,  except  sec- 
tions sixteen  and  thirty-six,  and  excepting  all  tracts  the  title  to  which 
had  passed  out  of  the  United  States,  were  withdrawn  from  sale  and  set- 
tlement, and  set  apart  as  a  reservation  fbr  Indian  purposes. 

At  the  date  of  the  executive  order  above  referred  to,  the  tract  above 
described  was  embraced  in  the  desert-land  entry  of  one  G.  B.  Eichard- 
son,  which  was  canceled  on  September  24, 1885,  because  of  non-compli- 
ance with  the  requirements  of  the  statute.  Appellant  contends  that, 
by  reason  of  said  desert  land  entry,  the  tract  ^^  was  excepted  from  said 
order  of  withdrawal  of  said  tract  for  Indian  purposes,  and  is  now,  and 
at  all  times  has  been  public  land  of  the  United  States,  subject  to  entry." 

This  exact  question  arose  in  the  case  of  Oharles  W.  Filkins  (5  L.  D., 
49)  involving  a  part  of  section  10^  of  this  same  township  and  range.  In 
that  case  the  Department  held  (to  quote  from  the  syllabus),  that  '<  land 
embraced  within  the  limits  of  an  executive  order  of  reservation,  made 
fbr  a  public  purpose,  but  covered  at  the  date  of  such  order  by  a  prima 
fade  valid  entry,  is  subject  to  said  reservation  on  the  cancellation  of 
the  entry."  The  same  ruling  was  again  made  in  the  case  of  Staltz  «. 
White  Spirit,  et  al  (10  L.  D.,  144),  and  others  not  reiK>rted. 

Your  dedsion  is  affirmed* 


RAILROAD  GRANT-^RBLTKQUISHMSNT-^BTTLBMRNT  CLAIM. 

Florida  Ey.  and  Navigation  Co.  v.  Matthews. 

The  effect  of  the  general  relinquishment  ezeoated  by  the  oompany  June  26, 1881,  for 
the  benefit  of  certain  bona  fidt  settlers,  was  not  dependent  upon  the  subsequent 
compliance  with  law  on  the  part  of  such  settlersi  but  operated  as  a  final  waivar 
cyf  all  right  to  lands  embraced  therein. 

Becretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  2j 

•    1892. 

I  have  considered  the  case  of  the  Florida  Railway  and  Kavigatioa 
Company  v,  Duncan  D.  Matthews,  involving  the  N.  ^  of  the  SE.  |,  Sec 
5,  T.  15  S.,  B.  22  B.,  Gainesville  land  district,  ITlorida,  on  appeal  by 
the  company  from  your  decision  of  June  9, 1891,  sustaining  the  rejec- 
tion of  its  attempted  listing  of  the  land  as  inuring  under  the  grant 
made  to  aid  in  the  construction  of  its  road. 

This  land  is  within  the  primary  limits  of  the  grant  for  said  company, 
under  tbe  act  of  May  17, 1856  (11  Stat,  15),  as  shown  by  tiie  map  of 
definite  location  filed  December  14, 1860. 

This  road  was  not  built  within  the  time  required  by  the  act  of  1856, 
and  for  a  long  time  all  rights  under  the  grant  weredisregaitied  and  the 
lands  disposed  of  as  other  public  lands. 

On  Maix^h  1, 1878,  one  Charles  A.  Eapp  made  homestead  entry  Ko» 
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6383,  for  this  tract,  which  was  canceled  for  abandonment,  April  5, 1881, 
and  Charles  E.  L.  Schmidt  thereupon  applied  to  make  entry  of  the  land. 
His  application  was  rejected  by  the  local  officers,  but  your  office  reversed 
that  action  and  held  it  for  allowance. 

Upon  appeal,  this  Department  held,  in  its  decision  of  April  22, 1884 
(not  reported) : 

Ab  Schmidt '^ made  a  bona  fide  improvement  and  settlement"  on  the  land^  com- 
mencing in  March,  1879,  this  case  comes  within  the  terms  of  the  reUnqnlslmient 
made  by  the  company,  and  is  ruled  by  my  decision  of  January  21, 1884,  in  the  case 
of  said  company  against  Josiah  E.  Harrelson. 

The  relinquishment  referred  to  is  that  of  June  25, 1881,  which  ex- 
tended a  previous  relinquishment  executed  in  April,  1876,  and  is  in  the 
following  terms : 

In  due  consideration  of  all  the  circumstances,  the  company  has  decided  to  extend 
the  relinquishment  or  waiver  heretofore  made  to  actual  bona  fide  settlers  who  made 
improyements  prior  to  the  16th  day  of  March,  1881,  upon  which  day  your  instruc- 
tions were  issued  to  the  local  land  office.  The  Department  can  accordingly  apply 
this  waiver  or  relinquishment  in  its  action  upon  the  cases  of  all  such  actual  set- 
tlers who  shall  have  entitled  themselves  to  patents. 

Upon  said  departmental  decision  Schmidt  made  entry  of  the  land,  but 
said  entry  was  canceled  upon  the  report  of  a  special  agent,  and,  on 
September  30, 1887,  the  company  applied  to  list  the  land  as  inuring 
under  its  grant,  and  ux>on  the  rejection  of  its  list  an  appeal  was  filed. 

On  December  15, 1890,  the  local  officers  rejected  an  application  by 
Duncan  D.  Matthews  to  make  entry  of  this  land,  on  account  of  the 
pendency  of  the  company's  appeal  from  the  rejection  of  its  list,  and  he 
also  appealed  to  your  office. 

In  your  decision  of  June  9, 1891,  you  held,  in  effect,  that  by  its  relin- 
quishment, the  company  had  waived  all  claim  to  this  land,  and  that  it 
could  not  thereafter  be  listed  on  account  of  the  grant. 

The  sole  question  raised  by  the  appeal  is,  whether  this  tract  was  in- 
cluded in  the  relinquishment  executed  ia  1881,  the  company  urging  that 
it  was  not,  as  the  waiver  was  only  intended  to  apply  to  those  settlers 
who  had  entitled  themselves  to  patent,  and  upon  the  cancellation  of 
Schmidt's  entry,  it  remained,  as  before,  subject  to  the  grant. 

The  question  as  to  whether  this  tract  was  covered  by  the  general 
relinquishment  of  1881  was  properly  before  this  Department  upon  the 
application  by  Schmidt,  and  it  was  then  held  to  have  been  embraced  in 
said  relinquishment,  and  thereby  the  company  was  divested  of  any  fur- 
ther interest  in  this  land. 

Its  right  to  select  other  land  under  the  act  of  June  22, 1874  (16  Stat., 
194),  then  arose,  and  was  not  dependent  upon  Schmidt's  eojnpliance 
with  law. 

Had  it  then  made  selection  under  said  act,  and  the  same  had  been 
approved,  would  it  be  urged  that  Scmhidt's  failure  to  comply  with  the 
law  worked  a  forfeiture  of  any  of  rights  under  that  selection. 


DECISIOKS   RELATING  TO  THE   PUBLIC   LANDS.  5 

It  has  been  repeatedly  lield  that  a  Telinqtiishment  under  the  act  of 
June  22, 1874  {supra)^  relieves  the  land  included  therein  from  all  claim 
on  the  part  of  the  railroad.  Northern  Paciflo  B.  B.  Go.  v,  Munsell  (9 
L  D.,  237),  and  cases  therein  dted. 

It  was  therefore  no  concern  to  the  company  that  Schmidt  failed  to 
comply  with  the  law,  and  it  acquired  no  rights  under  its  attempted 
Hstmg  of  the  land  in  1887. 

This  is  no  wise  in  conflict  with  the  decision  in  the  case  of  this  com- 
pany against  Garter  (14  L.  D.,  103),  as  it  was'  there  held  that  Carter 
was  not  shown  to  have  been  a  bona  fide  settler^  and  that  his  entry  was 
not  included  in  the  relinquishment  of  1881. 

Your  decision  is  therefore  afKrmed. 


DK9IBBT  TiAJSm  ENTBT— FBAXTBULENT  FOTAIa  PROOF— TBANSFBREB. 

Wilson  v.  Beck. 

A  desert  land  entry  saonTed  by  testiinony  fEhlsely  showing  reolamation  moat  be  can- 
oeledy  though  it  may  appear  that  prior  to  the  initiation  of  contest  the  land  was 
reclaimed  by  a  transferee. 

feretory  Noble  to  the  OammisHoner  of  the  General  Land  Office^  July  5, 

1892. 

I  have  considered  the  case  of  James  0.  Wilson  v.  Charles  W.  Beck 
on  appeal  by  the  former  from  your  decision  of  May  19, 1891,  dismissing 
his  contest  as  to  certain  tracts  of  land  covered  by  the  desert  land  entry 
of  the  latter. 

On  July  19, 1884,  Beck  made  desert  land  entry  for  the  S.^  of  the  N. 
E4  the  SEJ  of  the  K.W.J,  the  E.J  S.W.i  and  the  S.E.i  of  section  17; 
tike  N.JN.E.i  and  K.B.J  of  the  K.  W.Jof  section  20,  T.  44  K  B.  82  W., 
BufEftlo,  Wyoming  Land  District,  and  made  final  proof  thereon  and  re- 
ceived final  certificate  AprU  30, 1888. 

This  entry  and  proof  was  contested  by  Wilson,  and  upon  a  hearing 
being  had  the  register  and  receiver  recommended  the  cancellation  of 
the  entry,  from  which  action  Beck  appealed. 

You  found  the  evidence,  substantially,  that  at  the  date  of  final  proof 
the  entryman  had  not  reclaimed  the  land  as  required  by  law,  but  that 
some  work  tending  to  reclaim  a  part  of  it  had  been  done  by  the  "  Fron- 
tier Land  and  Oattle  Company^'  in  the  interest  of  which  company  it 
was  charged  the  entry  had  been  made,  and  you  held  that  ^^firom  plain- 
tiff's own  showing  it  is  clear  that  before  jurisdiction  was  acquired  in 
this  case  all  of  said  tract  had  been  reclaimed  with  the  exception  of  the 
8.i  KE.J  section  17,  and  KE.J  K  W.J  section  20^'  and  you  state  that 
"it  will  be  presumed  in  the  absence  of  proof  to  the  contrary  that  the 
improvements  placed  on  the  land  after  final  proof,  and  up  to  date  of 
tnuisfer"  (to  said  cattle  company)  "were  put  there  with  the  i'liU  kuowl- 
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edge  and  consent  of  defendant  and  for  his  sole  use  and  benefit.''  Yon 
fotind,  substantially,  that  the  entryman  had  not  shown  any  right  to 
water  for  irrigating  the  land  and  as  on  November  17, 1885,  yon  had  di- 
rected that  supplemental  proof  be  ftarnished  on  this  point,  you  say  in 
your  decision  that  "inasmuch  as  it  now  appears  from  the  record  in  this 
case  that  the  title  to  the  water  right  is  controlled  by  said  cattle  com- 
pany transferees  of  the  entry  no  action  is  necessary  to  be  taken  there- 
on." 

You  held  said  entry  for  cancellation  as  to  the  S.^  K.  E.|  section  17, 
and  KB.J  of  K  W.J  of  section  20  and  dismissed  the  contest  as  to  the 
remaining  tracts,  from  which  decision  Wilson  appealed. 

A  number  of  motions  had  been  filed  in  the  case  and  I  do  not  find 
that  you  erred  in  disposing  of  them.  If  one  of  them  are  of  any  impor- 
tance in  the  case  and  will  not  be  further  noticed* 

As  to  the  main  i>oints  in  the  case  I  will  say  that  while  it  is  well  set- 
tled that  a  contest  must  fail  when  the  default  is  cured  prior  to  notice 
of  contest,  where  this  is  not  induced  by  the  contest  but  is  the  result  of 
the  good  faith  of  the  entryman,  I  find  no  case  where  final  proof  which 
was  insufficient,  and  founded  upon  false  statements,  is  rendered  suf- 
ficient by  subsequent  acts. 

The  final  proof  in  this  case  is  entirely  broken  down  by  the  evidence 
presented  at  the  hearing.  In  his  affidavit,  made  as  part  of  his  final 
proof,  Mr.  Beck  having  attached  a  small  map,  which  he  calls  a  "  dia- 
gram ''  to  his  affidavit  and  made  it  a  part  of  the  same,  says  that  it  shows 
how  and  where  the  water  is  being  distributed  by  the  ditches  on  the 
land.  This  shows  a  main  ditch  running  east  along  the  north  line  of 
the  tract  just  north  of  the  line,  with  two  laterals,  one  entering  at  the 
northwest  corner  of  the  tract  and  running  nearly  south  through  three 
forty  acre  lots  in  section  17,  nearly  across  the  N.  B.  J  of  the  F.  W.  J 
of  section  20,  which  is  part  of  the  entry.  The  other  entering  about 
the  center  of  the  north  line  of  the  tract  runs  south,  bearing  a  little  east 
across  the  laud  lying  in  section  17,  and  over  half  way  across  the  N. 
B.  4  of  N.  B.  J  of  section  20.  It  appears  by  the  testimony  of  surveyor 
Shannon,  county  surveyor  of  Johnson  county,  who  testified  at  the  hear- 
ing, that  the  north  fork  of  Powder  River  cuts  off  the  F.  B.  J  of  K  W. 
4  and  nearly  all  of  the  F.  i  of  N.  B.  J  of  section  20  and  about  half  of  the 
S.  B.  4  of  the  8.  W.  J  of  section  17,  so  that  it  cannot  be  irrigated  by 
the  water  from  the  ditch  spoken  of. 

According  to  the  statement  of  surveyor  Johnson,  the  main  ditch  laid 
down  in  Beck's  map  as  being  north  of  the  tract  and  running  entirely 
across  it,  is  not  there  as  represented  but  in  fact  it  enters  a  short  dis- 
tance in  the  8.  B.  J  of  8.  W.  J  of  section  17,  and  empties  into  a 
gulch  which  runs  on  a  curve  to  the  right  around  the  hills,  a  short  dis- 
tance, from  which  a  plow  furrow  runs  south  of  east  into  the  If.  E.  J  of 
the  8.  B.  i  of  said  section.  There  was,  when  the  hearing  was  held,  a 
few  furrows  plowed  in  the  eastern  part  of  the  last  mentioned  tract  but 
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the  earth  was  not  scraped  out,  and  there  was,  when  the  survey  was 
made  in  July  1888,  no  water  in  any  ditch  on  the  land.  Surveyor  Shan- 
non was  disinterested  and  testified  like  an  intelligent  and  fair  man.  He 
gave  a  description  in  detail  of  the  manner  in  which  he  made  the  survey 
from  which  the  map  introduced  in  evidence  at  the  hearing  was  made. 
He  says  the  S.  i  of  the  N.  E.  J  and  S.  B.  i  of  the  JT.  W.  J  of  section  17 
are  hills  and  ^^  buttes"  that  cannot  be  irrigated  from  the  ditches  on  the 
land.  That  not  to  exceed  J  of  an  acre  in  the  S.  J  of  N.  B.  J  of  section 
17  lies  under  the  main  ditch  and  not  over  seven  acres  of  the  S.  B.  ^  of 
the  N.  W.  J  of  said  section  lies  under  it.  That  there  are  no  ditches 
south  of  the  north  fork  of  Powder  River.  There  was  when  the  survey 
was  made  a  lateral  ditch  leaving  the  main  ditch  in  the  S.  E.  ^  of  !^.  W. 
J  of  section  17,  which  runs  in  curves  across  the  N.  E.  J  of  S,  E.  J  the  8. 
W.  J  of  S.  E.  i  and  into  the  S.  E.  J  of  S.  E.  J  of  section  17,  and  another 
lateral  east  of  this  about  J  of  a  mile,  which  runs  into  the  N.  W.  J  of  S. 
E.  J  of  section  17  and  there  ends.  There  are  no  ditches  in  section  20. 
Tlie  testimony  shows  that  nearly  all  of  this  ditching  was  done  after 
final  proof  was  made,  and  that  the  final  proof  was  utterly  false  and 
fraudulent.  It  seems  from  all  the  evidence  that  it  is  hardly  possible 
that  Mr.  Beck  ever  saw  the  land  about  which  he  testified  when  he  made 
final  proof.  In  answer  to  question  9  of  final  proof  he  says  there  was  no 
natural  water  supply  on  the  land  sufficient  to  invigorate  or  fertilize  any 
part  of  the  land,  and  in  his  "diagram"  evidently  made  with  care,  he 
does  not  show  the  north  fork  of  Powder  River,  on  the  land,  nor  does  he 
mention  it,  but  represents  two  ditches  running  across  the  land  over 
which  it  flows.  He  probably  did  not  know  anything  about  the  river 
being  on  the  laud. 
In  the  case  of  Charles  H.  Schick  (5  L.  D.,  15)  it  was  said: 

The  souroe  and  volame  of  the  water  sapply,  the  carrying  oapaoity  of  the  ditches 
and  the  number  and  length  of  all  ditches  on  each  legal  subdivision  should  be  specifl- 
eally  shown,  the  witnesses  stating  in  full  their  means  of  knowledge. 

See  also  Lee  v.  Alderson  (11  L.  D.,  58)  and  Oilkison  v.  Ooughanhour 
(11  L.  D.,  246). 

In  the  case  at  bar,  it  does  not  appear  that  there  had  ever  been  any 
water  conducted  on  to  the  land,  in  feu^t,  the  final  proof  does  not  show 
that  there  had  been,  but  it  speaks  of  ditches  being  made  and  shows 
them  to  be  where  they  were  not.  There  was  nothing  in  the  final  proof 
to  show  that  the  entry  man  had  any  water  right  in  any  ditch  that  could 
conduct  water  onto  the  land.  The  cattle  company,  a  corporation,  had 
a  ditch  partly  constructed  but  this  entryman  Beck  from  the  evidence 
before  me  was  not  a  stockholder  therein  and  had  no  right  to  any  bene- 
fit therefrom.  The  law  and  regulations  require  reclamation  of  the 
land,  and  final  proof  cannot  be  made  without  it,  except  the  proof  be 
false  and  fraudulent,  as  in  this,  and  when  so  made  it  should  be  rciected. 
It  cannot  be  helped  out  by  a  transferee  subsequent  to  its  submission* 
A  mere  omission  to  prove  an  existing  material  fact,  may  be  covered  by 
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supplemental  proof  as  was  proposed  in  this  case,  in  relation  to  the 
water  right,  but  it  would  be  an  unsafe  practice  to  allow  proof,  fraudu- 
lent when  made  to  be  purged  and  made  suflQcient  by  subsequent  acts. 
The  entry  will  be  canceled  and  your  decision  modified  accordingly. 


BAIUSOAD  GRAlfT— INDEMNITY  SELECTION— UNStTRVKY ED  LAND. 

NoBTHEBN  Pacific  E.  E.  Co. 

An  indemnity  aeleotion  oannot  be  allowed  until  the  land  included  therein  has  been 
surveyed  and  a  plat  of  the  survey  duly  approved  and  filed  in  the  local  office. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office^  July  5j 

1892. 

On  July  16,  1890,  the  Northern  Pacific  Eailroad  Company  made 
selection  of  the  S.  W.  i  of  Sec.  33,  T.  11  2^.,  E.  9  W.,  and  the  8.  W. 
i  and  F.  W.  4  of  Sec.  36  T.  14  N.,  JB.  10  W.,  Vancouver  land  district, 
Washington,  as  indemnity  for  certain  losses  specified  in  the  list  then 
filed.  On  September  19, 1890,  said  selections  were  rejected  by  the 
local  officers  for  the  reason  that  the  lands  embraced  therein  were  uu- 
surveyed.  On  appeal  the  rejection  was  approved  by  your  office  on 
June  25, 1891,  for  the  same  reason. 

After  an  examination  of  the  plats,  it  having  been  found  practicable 
to  protract  the  lines  of  survey  of  the  adjoining  sections  of  which  survey 
had  theretofore  been  made,  so  as  to  include  the  two  south  west  quarterSi 
selected  by  the  company,  and  such  protraction  having  been  made  by 
your  orders,  June  15, 1891,  in  your  said  decision  you  recited  these  £Ebct8 
and  said  there  was  no  objection  to  the  company  now  selecting  said 
tracts,  provided,  of  course  they  are  firee  from  adverse  claim  or  right. 

From  your  action  rejecting  said  selections  the  company  has  appealed; 
and  as  a  reason  for  asking  a  reversal  of  your  judgment,  it  specifies 
that  it  is — 

Error  not  to  have  raled  that  the  estahlishment  of  the  three  oomers  and  survey  of 
the  exterior  Unes  completed  the. field  survey  and  the  making  and  filing  of  plat  of 
same  by  the  surveyor  general  sufficiently  identified  the  land  to  admit  of  their  selec- 
tion. 

1  have  caused  the  records  of  your  office  to  be  examined  and  it  is 
found  therefi'om  that  at  time  said  tracts  were  selected  the  township 
lines  had  been  run  and  some  of  the  adjoining  sections  had  been  sur- 
veyed and  a  plat  of  them  returned  to  the  local  office.  In  thus  survey- 
ing the  township  and  the  adjoining  sections,  lines  have  been  run  which 
will  be  adopted  as  the  lines  of  the  tracts  selected  when  survey  of  them 
is  made;  and  it  is  because  of  the  running  of  these  lines  it  is  insisted 
that  practically  the  selected  lands  have  been  surveyed.  But  there  is 
error  in  this  contention.    Lands  in  this  condition  are  not  considered 
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by  the  Department  as  snryeyed  lands.  They  are  not  sabject  to  entry 
and  cannot  be  selected. 

Under  the  law,  a  survey  to  be  effecttve^  so  as  to  authorize  such  a  dis- 
position of  the  public  lands,  must  be  approved  by  the  proper  officer  and 
a  plat  thereof  filed  in  the  district  land  office.  Ko  plat  of  a  survey  of 
the  tracts  in  question  was  approved  or  on  file  in  the  district  office  or 
anywhere  else  at  the  date  of  the  railroad  selections. 

It  follows  that  said  selections  were  properly  rc{jeoted  and  your  judg- 
ment to  that  effect  is  affirmed. 


TnHBEB  CULTUBX  CONTEST— BKBAKIKO—CUI/nyATIGN. 

Seifeb  v.  Dodd. 

Failnie  to  break  or  onltiTste  land  the  first  year  doeci  not  warrant  the  cancellation  of 
a  timber  cnltnre  entry,  where  it  appears  that  a  former  entryman  has  left  the 
land  in  a  condition  of  oaltiyation  to  be  utiUzed  in  accordance  with  the  require- 
ments of  the  timber  culture  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  Office,  July  5,  ld9Z 

John  Seifer  has  appealed  from  your  decision  of  June  4, 1891,  dis- 
missing his  contest  against  the  timber-culture  entry  of  Richard  H. 
Dodd  for  the  SW.  J  of  Sec.  20,  T.  17  N.,  E.  47  W.,  Sidney  land  dis- 
trict,  Nebraska. 

Prior  to  Dodd's  entry,  the  tract  had  been  covered  by  the  timber-cul- 
ture entry  of  one  Fleming  Dempster,  who  held  it  for  about  two  years, 
meanwhile  complying  with  the  requirements  of  the  timber-culture  law. 
Dodd  made  entry  on  February  11, 1888,  and  did  nothing  on  the  land 
within  a  year  after  that  date.  On  March  2, 1889,  Seifer  initiated  con- 
test. At  the  date  set  for  hearihg,  the  defendant  did  not  appear,  and 
the  testimony  of  but  one  witness  was  taken,  who  testified: 

When  I  came  there  was  five  acres  broken;  and  during  the  month  of  April,  1887, 
there  was  five  acres  more  broken  and  the  five  acres  backset  that  had  previoiisly  been 
broken.  Nothing  has  been  done  on  the  land  since  that  time.  The  present  condition 
of  said  tract  is  unbroken  prairie  in  its  natural  state,  with  the  exception  of  the  ten 
acres  above  mentioned,  which  was  overgrown  with  weeds  and  grass. 

You  held  that  ^^  as  the  first  and  second  years'  work  had  been  well 
done  in  compliance  with  law,  by  a  prior  entryman,  this  defendant  was 
Justified  in  not  breaking  firesh  prairie-land  the  first  year.'' 

The  appellant  contends  that  it  was  the  duty  of  the  second  entry* 
man — 

To  do  some  act^ toward  meeting  the  requirements  of  the  law,  either  by  plowing 
or  otherwise  cultivating  five  acres  of  the  land  already  broken,  or  by  breaking  five 
acres  of  new  prairie,  and  thus  commencing  in  good  faith  to  perform  the  work  wliioh 
the  timber-culture  laws  require  at  his  hands. 
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The  feet  that  "the  first  and  second  years^  work  had  been  well  done, 
in  compliance  with  law,  by  a  prior  entryman,^  wonld  be  sufficient  to 
justify  the  present  entrynaan  in  not  breaking  or  cultivating  any  land 
the  first  year,  if  the  land  was  found  to  be  in  a  condition  to  be  utilized 
by  him  in  accordance  with  the  requirements  of  the  law.  In  the  cases 
of  Lamson  v.  Burton  (11  L.  D.,  43),  and  Davis  v.  Monger  (13  L.  D., 
304),  the  entryman  did  no  breaking  nor  cultivating  the  first  year;  but 
it  was  found  that  a  prior  entryman  had  left  land  in  a  condition  to  be 
utilized  by  the  defendant;  hence,  the  Department  dismissed  the  con- 
test. In  the  case  at  bar  the  condition  of  the  land  is  not  clearly  shown. 
It  appears  that  five  acres  of  the  tract  were  broken  in  1886;  five  acres 
more  in  1887;  and  that  the  five  acres  broken  in  1886  were  back-set  in 
1887.  These  dates  were  not  so  long  prior  to  that  of  the  initiation  of 
contest  as  to  lead  necessarily  to  the  conclusion  that  the  land  had  re- 
verted to  its  natural  state,  so  that  it  could  not  be  utilized  by  the  de- 
fendant. The  burden  of  proof  is  on  the  contestant  to  show  that  the 
ground  was  not  in  a  proper  condition  to  be  used  for  planting  and  this 
he  has  not  done. 

Your  decision  is  affirmed  and  the  contest  dismissed. 


SGHOOIi  LANI>S-Iia>BMNITT--SWAMP  GRANT. 

State  of  Oalipornia. 

The  phrase  '*  reserved  for  public  uses  "  as  employed  in  section  6,  act  of  July  23, 1866, 
does  not  authorize  the  allowance  of  school  indemnity  for  lands  that  passed  to 
the  State  under  the  proYisions  of  the  swamp  grant. 

The  segregation  of  swamp  lands  in  a  township  does  not  render  it  fractional  within 
the  meaning  of  the  act  of  February  26, 1859,  and  thereby  furnish  a  baaiB  for  school 
indemnity. 

Section  2275  U.  8.,  as  amended  by  the  act  of  February  28, 1891,  does  not  authorize 
the  allowance  of  school  indemnity  to  the  State  of  California  for  lands  that  are 
swamp  in  character,  as  said  section  is  not  applicable  to  said  State,  which  derives 
its  right  to  indemnity  through  special  provisions  made  by  the  act  of  July  23, 
1866. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  July  6y 

1892. 

With  your  letter  of  July  12, 1889,  you  transmit  the  appeal  of  the 
State  of  California  from  your  office  decision  of  April  8,  1889,  rejecting 
certain  applications  by  said  State  to  select  indemnity  school  lands,  on 
the  ground,  mainly,  that  the  decision  of  my  predecessor,  Secretary  Vilas, 
of  January  3, 1889,  in  the  case  of  the  United  States  v.  California  (8 
L.  D.,  4),  does  not  and  was  not  intended  to  authorize  new  or  future 
selections  by  the  State  upon  the  bases  of  townships  made  fractional  by 
reason  of  portions  thereof  beiug  swamp  lands. 
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The  applications  are  made  for  lands  in  the  Yisalia,  California,  land 
district,  and  are  numbers  3344,  3345,  3346,  3347,  3348,  3349,  and  3334 
and  3340,  and  described  in  your  said  office  decision. 

There  are  two  grounds  of  error  assigned : — 

1.  In  holding  that  the  State  is  not  entitled  to  select  indemnity  school 
lands  in  lieu  of  townships  made  fractional  by  the  existence  of  swamp 
and  overflowed  lands. 

2.  In  holding  that  the  decision  of  Mr.  Secretary  VDas  of  January 
3, 1889  (8  L.  D.,  4),  in  case  of  the  United  States  v.  State  of  California^ 
wherein  the  vsdidity  of  certain  apinroved  indemnity  school  selections 
resting  on  the  same  basis  was  considered  and  disturbance  therer^ 
refused,  does  not  and  was  not  intended  to  authorize  new  or  fdture  se- 
lections by  said  State  in  lieu  of  townships  made  fractional  for  the  same 
reason. 

It  is  eyident  that  Secretary  Yilas,  in  the  case  referred  to,  decided 
that  school  indemnity  selections,  certified  prior  to  the  passage  of  the 
act  of  March  1, 1877,  on  the  basis  of  losses  alleged  in  townships  made 
fractional  by  reason  of  the  segregation  of  swamp  lands,  would  not  be 
disturbed.  And,  followinfl:  the  opinion  of  Attorney  General  Devensof 
March  4, 1878  (Vol.  16,  p.  464),  he  decided  that  the  sixth  section  of  the 
act  of  July  23, 1866  (14  Stat.,  218),  did  not  give  to  the  State  of  Oali- 
fomia  indemnity  for  the  sixteenth  and  thirty-sixth  sections,  where  such 
sections  are  found  to  be  swamp  and  overflowed  lands. 

On  a  careful  reading  of  said  decision,  I  do  not  think  it  was  intended 
to  apply  to  future  selections,  but  only  to  such  as  had  already  been  cer- 
tified, and  presenting  the  question  whether  such  selections  were  con- 
firmed  by  the  act  of  March  1, 1877  (19  Stat,  267).  Wright  et  al.  v. 
State  of  California,  8  L.  D.,  24. 

The  State  of  California  takes  its  right  to  indemnity  school  land  un- 
der the  seventh  section  of  the  act  of  March  3, 1863  (10  Stat.,  244), 
construed  by  the  sixth  section  of  the  act  of  July  23, 1866  (14  Stat.,  218), 
which  is  as  follows: 

That  an  act  entitled  'An  act  to  proyide  for  the  survey  of  the  pahlic  lands  in  Call- 
fomia,  the  granting  of  pre-emption  rights  therein,  and  for  other  purposes/  approved 
March  3,  1853,  shall  be  construed  as  giving  the  State  of  Califomia  the  right  to  select 
for  school  purposes  other  lands  in  lien  of  such  sixteenth  and  thirty-sixth  sections  as 
were  settled  upon  prior  to  survey,  reserved  for  publio  uses,  covered  by  grants  made 
under  Spanish  or  Mexican  authority,  or  by  other  private  claims,  or  where  such  sec- 
tions would  be  so  covered  if  the  lines  of  the  public  surveys  were  extended  over  such 
lands,  which  shall  be  determined  whenever  township  lines  shall  have  been  extended 
over  such  land,  and  in  case  of  Spanish  or  Mexican  grants,  when  the  final  survey  of 
such  grants  shaU  have  been  made. 

It  is  insisted  that  the  State  is  entitled  to  indemnity  for  school  lands 
under  this  statute,  the  argument  being  that  Califomia  is  the  only  State 
in  the  Union  to  which  the  grant  of  swamp  lands  was  made  before  the 
grant  of  school  lands;  and  that,  while  other  States  took  the  sixteenth 
and  thirty -sixth  sections  as  school  lands  whether  swamp  or  dry.  Call- 
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foriiia,  having  by  the  swamp  land  act  taken  such  sixteenth  and  thirty- 
sixth  sections  as  were  "wet  and  unfit  for  cultivation/'  the  subsequent 
grant  to  the  State  for  school  purposes,  made  March  3, 1853  (10  Stat., 
244),  was  by  that  much  diminished^  that  any  other  construction  of  the 
act  of  1866  would  be  thus  to  create  a  diminution  for  school  purposes 
not  suffered  by  other  States,  and  that  this  difference  was  certainly  not 
intended  by  Congress,  but,  on  the  contrary,  it  was  intended  by  the  act 
of  1866  to  make  good  this  loss  by  taking  indemnity  for  such  sections, 
as  were  "«tcamp  or  overfiowed,^  The  State  insists  that  the  authority 
for  making  these  selections,  in  lieu  of  the  swamp  land  lost  from  the 
school  grant  is  contained  in  the  sixth  section  of  the  act  of  July  23, 1866 
(above  quoted),  and  in  the  phrase  ^^ reserved  for  public  uses; "  that  the 
swamp  land  act  of  September  28,  1850  (9  Stat,  519),  "turned  them'* 
(the  swamp  lands)  "over  to  the  several  States  upon  condition  that  they 
would  reclaim  them  as  for  as  x>ossible.''  "It  was  in  every  sense  a 
reservation  of  these  lands  from  all  other  modes  of  disposal,"  etc.,  and, 
hence,  it  is  insisted,  the  lands  were  "reserved  for  pubUc  uses'*  and  the 
State  entitled  to  other  lands  in  lieu  of  them. 

It  is  well  settled  that  the  swamp  land  act  was  a  grant  in  praesetiHj 
by  which  the  title  to  those  lands  passed  at  once  to  the  State  in  which 
they  lay,  except  to  the  State  admitted  into  the  Union  after  its  passage. 
French  v.  Fyan  et  al.y  93  TJ.  S.,  169  j  Rice  v.  Sioux  City  and  St.  Paul 
Bailroad  Company,  110  U.  S.,  696. 

By  sections  3476  and  3477  of  the  Political  Code  of  California,  it  ap- 
pears that  the  State  realizes  no  revenue  from  the  sale  of  its  swamp 
lands,  the  money  paid  into  the  State  treasury  therefor  being  repaid 
when  the  work  of  reclamation  is  completed;  and  counsel  for  the  State, 
in  very  elaborate  arguments,  both  written  and  oral,  insist  that  the 
State  thus  suffers  a  loss  from  the  school  grant  where  the  sixteenth  and 
thirty-sixth  sections  are  swamp,  and  thus  subject  to  the  grant  of  1850. 

Counsel  take  peculiar  views  as  to  the  nature  of  the  swamp  land 
grant,  as  shown  by  the  following  quotations,  taken  irom  different 
briefs : 

It  (the  swamp  land  grant)  was  a  pablio  trost,  and  not  an  unconditional  donation 
of  lands  to  the  State  to  be  applied  and  used  for  any  and  all  purposett. 

But  the  State  did  not  receive  the  proceeds,  and  never  did  own  the  lands  (swamp). 
Whether  sold  or  unsold,  the  swamp  lands  are  not  the  property  of  the  State, 

Admitting  these  premises,  it  is  easily  shown  that,  if  the  State  only 
took  section  sixteen  and  thirty-six,  where  swamp,  as  a  mere  trust,  and 
in  such  case  "never  did  own  those  sections,  the  State  would  suffer  a 
wrongful  diminution  of  her  S(;hool  lands,  unless  given  indemnity  there- 
for.   But  such  is  not  the  character  of  the  swamp  land  grant. 

In  the  case  of  the  United  States  v,  Louisiana,  127  TJ.  S.,  191,  the  court 
says : 

The  swamp  lands  are  to  be  conveyed  to  the  State  as  an  absolute  gift,  with  a  direo- 
tion  that  their  proceeds  shall  bo  applied  exolusiyely,  *ae  faros  necessary,'  to  the  pnv* 
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poM  of  reolaiming  the  lands.  The  jadgment  of  the  State  aa  to  the  necessity  is 
paramonnty  and  any  applioation  of  the  proceeds  by  the  State  to  any  other  purpose 
is  to  be  taken  as  the  declaration  of  its  Jadgment  that  the  applioation  of  the  pro- 
oeeda  to  the  reolamation  of  the  lands  is  not  necessary. 

It  thus  appears  that  the  swamp  lands  are  the  property  of  the  States 
to  which  they  were  granted  by  the  act  of  1850^  and  the  necessity  for 
the  application  of  the  proceeds  of  these  lands  to  their  reclamation  is 
left  alone  to  the  determination  of  the  States;  and  the  State  may, in  its 
own  discretion,  diyert  the  proceeds  of  the  swamp  lands  in  part  or  in 
whole  from  the  reclamation  of  the  lands  to  other  purposes. 

On  February  2, 1863,  the  legislature  of  the  State  of  Iowa  passed  a 
law,  declaring  it  ^^  competent  and  lawftd"  to  divert  the  proceeds  of  the 
swamp  lands,  in  whole  or  in  part,  to  the  erection  of  public  buildings, 
•^or  the  purposes  ofedueaiionj  the  building  of  bridges,  roads,  highways, 
or  for  making  railroads.  The  right  of  the  State  to  thus  make  a  law 
by  which  the  proceeds  of  the  sales  of  swamp  lands  could  be  used  for 
county  purposes  came  before  the  supreme  court  of  the  United  States 
in  the  case  of  Emigrant  Company  v.  County  of  Adams,  100  U.  S.,  p.  61, 
where  it  is  said: 

The  proviso  of  the  second  section  of  the  act  of  Congress  (swamp  land  act) 
declared  that  the  proceeds  of  the  lands,  whether  from  sale  or  direct  appropriation 
in  kind,  should  be  applied  exclnsively,  as  far  as  necessary  to  these  purposes. 

This  language  implies  that  the  State  was  to  have  full  power  of  disposition  of  the 
lands,  and  only  gives  direction  as  to  the  application  of  the  proceeds^  and  of  this 
application  only  'as  fe^  as  necessary/  to  secure  the  object  specified. 

In  Mills  County  v,  Bailroad  Companies,  107  U.  S.,  566,  it  is  said: 

The  application  of  the  proceeds  of  these  lands  (swamp)  to  the  purpose  of  the 
grant  rests  upon  the  good  faith  of  the  State,  and  that  the  State  may  exercise  its  dis- 
cretion as  to  the  disposal  of  them  is  the  only  correct  view 

It  was  a  wise  measure  on  the  part  of  Congress  to  cede  these  lands  to  the  States  in 
which  they  lay — subject  to  the  disposal  of  their  respective  legislatures. 

In  place  of  the  grant  being  "  essentially  only  a  trust,''  as  contended 
for  by  counsel,  the  court  says: 

Although  it  is  specially  provided  that  the  proceeds  of  such  lands  shall  be  applied 
'as  far  as  necessary'  to  their  reclamation  by  means  of  levees  and  drains,  this  is  a 
duty  which  was  imposed  upon  and  assumed  by  the  States  alone  when  they  accepted 
the  grant;  and  whether  faithfully  performed  or  not  is  a  question  between  the  United 
States  and  the  State,  and  is  neither  a  trust  following  the  lands  nor  a  duty  which 
private  parties  can  enforce  against  the  State. 

In  the  case  of  Hagar  v.  Reclamation  District,  111  U.  S.,  701,  the 
court  says: 

The  appropriation  of  the  proceeds  (of  swamp  lands)  rests  solely  in  the  good  faitli 
of  the  state.  Its  discretion  in  disposing  of  them  is  not  controlled  by  that  condition, 
as  neither  a  contract  nor  a  trust  following  the  lands  was  thereby  created. 

The  act  of  March  2, 1865  (10  Stat.,  634),  provides  cash  indemnity  to 
be  paid  to  the  various  States  to  which  the  swamp  lauds  had  been 
granted,  equivalent  to  the  amount  of  money  received  by  the  United 
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States  on  account  of  the  sale  of  swamp  lands,  and  the  money  thus 
raised  by  the  States  may  be  legally  used  foi  general  county  purposes. 
United  States  v.  Louisiana  {supra). 

And  the  act  of  March  3, 1857  (11  Stat.,  251),  eonflrmed  to  the  sev- 
eral States  the  swainp  and  overflowed  lands  selected  nnd^  the  swamp 
land  act. 

It  thus  appears  that  the  swamp  act  imposed  no  condition  in  default 
of  which  the  grant  would  be  defeated.  The  several  States  took  an 
absolute  title  to  aU  the  swamp  laads  &om  the  date  of  the  passage  of 
the  act.  The  proviso  to  the  second  section  of  the  act,  viz :  ^<  That  th« 
proceeds  of  said  lands,  whether  from  sale  or  by  direct  appropriation  in 
kind,  shall  be  applied  exclusivdy,  as  for  as  necessary,  to  the  purpose 
of  reclaiming  said  lands  by  means  of  the  levees  and  <lrains  aforesaid," 
is  not  such  a  condition  as  would  defeat  the  gra^t  in  default  of  its  pro- 
visions ;  but  it  was  simply  a  legislative  direction  to  appropriate  the 
proceeds  of  the  sale  of  the  lands,  as  far  as  necessary,  to  a  specific  pur- 
pose, in  constructing  levees  and  drains  to  reclaim  the  lands.  The 
proviso  itself  contemplated  the  disx>o8al  of  the  lands  by  the  grantee — 
the  States — and,  hence,  the  landd  were  not  such  as  wwe  "  reserved  f<MP 
public  uses."  The  proviso  contains  a  direction  to  use  the  means 
obtained  by  the  sale  of  the  lands,  as  far  as  necessary,  in  a  certain  way; 
but  the  lands  were  nevertheless  "  granted^^  and  not  reserved  to  the 
United  States  for  any  purpose. 

The  act  of  September  28, 1860,  and  that  of  March  3, 1853,  granted  to 
the  State  of  California  certain  lands;  the  first  was  the  grant  of  the 
swamp  lands,  the  second  the  grant  of  sections  sixteen  and  thirty-six  in 
each  township,  for  school  purposes,  but  both  grants  were  made  to  the 
State;  and  while  the  State  lost  from  the  grant  for  school  purposes  the 
sixteenth  and  thirty-sixth  sections  when  swamp,  yet  the  grant  of  the 
swamp  land  (much  of  which  is  now  confessedly  the  best  in  the  State) 
was  by  that  much  the  greater,  and  thus  an  equality  with  the  other 
States  maintained.  If,  however,  it  were  shown  that  the  grant  to  the 
State  were  a  restricted  one — one  of  inequality  to  other  States — (and 
that  may  be  conceded  as  to  the  lands  for  school  purposes),  yet  that 
would  not  authorize  the  selection  and  certification  of  other  lands  to 
make  up  such  deficiency,  in  the  absence  of  statutory  authority  for  so 
doing;  and  I  do  not  think  the  phrase  "reserved  for  public  uses,"  in 
the  act  of  1866,  authorizes  such  selections. 

The  State  of  California,  "  in  its  discretion,'*  appears  to  realize  no  rev- 
enue from  the  sale  of  its  swamp  lands,  preferring  to  deem  it  necessary 
to  use  all  the  funds  derived  from  that  source  in  their  reclamation.  It 
is  manifest  that  its  area  of  school  lands  wiU  be  diminished  to  the  extent 
of  the  IGth  and  36th  sections,  when  swamp,  unless  indemnity  is  allowed 
therefor. 

But  it  is  shown  above  that  the  State  might  have  exercised  its  right, 
as  Iowa  did,  to  use  its  swamp  lands,  in  whole  or  in  part,  for  school  and 
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other  pnrposes,  and  no  individual  could  have  questioned  its  autliorify 
for  so  doing.  It  preferred^  however,  in  its  discretion^  to  use  all  tl^ 
swamp  land  funds  for  the  purposes  of  increasing  the  value  of  these  lands, 
and,  if  by  that  policy  it  used  funds  for  reclamation,  which  otherwise 
might  legally  have  been  used  for  school  purposes,  it  in  a  measure 
received  compensation  for  the  apparent  loss  by  increased  taxable  valu- 
ation. 

At  all  events,  the  State  received  the  swamp  lands  as  an  ^^  absolute 
gift"— charged  with  no  trust,  no  contract — and  its  judgment  as  to  the 
necessity  of  reclamation  is  paramount^  it  results,  therefore,  that,  as  the 
owner  of  these  lands,  it  can  use  the  surplus  funds  derived  from  their 
sale  for  school  purposes. 

To  give  California  indemnity  for  such  school  sections  as  passed  to 
the  State  under  the  act  of  1850  would  be  to  give  it  a  quantity  of  land 
in  excess  of  the  other  States,  equal  to  the  indemnity  acreage. 

If  equality  with  other  States  as  to  general  value  of  donated  lands 
(both  swamp  and  school)  be  th^  criterion,  it  can  only  be  maintained  by 
refusing  indemnity  for  such  school  sections  as  passed  to  the  State  under 
the  swamp  land  act. 

It  is  alRO  claimed  that  the  act  of  February  26, 1859  (II  Stat.,  385)^ 
contains  a  provision,  entitling  the  State  to  indemnity  for  school  lands 
made  fractional  by  reason  of  swamp  or  overflowed  lands. 

Said  act  provides  that: 

Other  lands  are  hereby  appropriated  io  compensate  deficiencies  for  school  pur- 
poses, where  said  sections  sixteen  or  thirty-sixth  are  fractional  in  quantity^  or  where 
oue  or  both  are  wanting  by  reason  of  the  townships  being  fractional,  or  from  any 
natural  cause :  Fvovidedf  That  the  lands  by  this  section  appropriated  shall  be  selected 
and  appropriated  in  aceordanoe  with  the  principles  of  adjustment  and  the  provisions 
of  the  act  of  Congress  of  May  20,  1826,  entitled  '  An  act  to  appropriate  lands  for  the 
support  of  schools  in  certain  townships  not  before  provided  for." 

The  act  of  March  3,  1853,  supraj  provides  ^^  that  none  other  than 
township  lines  shall  be  surveyed  when  the  lands  are  mineral  or  are 
deemed  unfit  for  cultivation;  and  no  allowance  shall  be  made  for  such 
lines  as  are  not  actually  run  and  marked  in  the  field  and  were  actually 
necessary  to  be  run,"  and  the  act  of  July  23, 1860  (14  Stat.,  218),  pro- 
vides that:  <<in  segregating  large  bodies  of  land  notoriously  and  ob- 
viously swamp  and  overflowed,  it  shall  not  be  necessary  to  subdivide 
the  same,  but  to  run  the  exterior  lines  of  the  same." 

Construing  these  statutes  with  the  act  of  February  26, 1859,  provid- 
ing that  other  lands  are  hereby  appropriated  to  compensate  deficiencies 
for  school  purposes,  when  said  sections  sixteen  or  thirty-six  are  iractional 
in  quantity,  or  where  one  or  both  are  wanting  by  reason  of  the  township 
being  fraiitional,  or  from  any  natural  cause  (found  in  the  statute  of  1859, 
above  quoted),  the  State  insists  that  fractional  townships  necessarily 
occurred  whenever  the  surveys  abut  upon  large  tracts  of  swamp  and 
overflowed  land  in  the  same  way  as  il"  they  abutted  upon  a  lake  or  the 
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ocean,  or  upon  interstate  or  international  lines,  or  upon  lines  of  a  per- 
manent reservation. 

Counsel  for  the  State  in  their  brief  say :  "  These  townships  were  made 
fractional  by  the  operation  of  peculiar  statutes  applicable  to  Oalifomia 
alone.  This  may  be  conceded,  and,  if  so,  such  townships  were  not  made 
fractional  "  from  any  natural  cause  whatever,"  but  by  reason  of  the 
statute. 

Moreover,  the  law  segregating  large  bodies  of  swamp  land  does  not 
change  the  character  of  the  land  within  the  township.  If  the  survey  show 
that  all  the  sections  of  the  township  are  in  place  or  would  be  found  in 
place,  when  "  the  lines  of  the  public  surveys  were  extended  over  such 
lands,"  it  would  show  beyond  all  question  that  the  township  was  not 
fractional,  although  part  of  the  township  might  be  swamp. 

A  swamp  land  section  is  a  section  of  land  in  place,  as  much  so  as  a 
section  of  dry  land,  and  to  admit  that  sections  sixteen  and  thirty-six 
are  swamp  land  is  to  admit  that  such  sections  exist,  and  that  the  town- 
ship, so  far  ae  those  sections  are  concerned,  is  not  fractional,  and  that 
those  sections  are  not  wanting. 

In  consideration  of  the  views  above  expressed,  I  do  not  think  the 
State  is  entitled  to  indemnity  tor  swamp  land  upon  the  theory  that 
townships  are  made  fractional  by  reason  of  swamp  land  found  therein. 

Counsel  for  the  State  has  recently  filed  a  supplemental  brief,  calling 

attention  to  the  act  of  February  28, 1891  (20  Stat,  796),  which  amends 

sections  2275  and  2276  of  the  Bevised  Statutes  of  the  United  States. 

The  particular  provisions  referred  to  are  in  section  2275,  as  amended, 

which  is  as  follows: 

Wliere  settlements  with  a  view  to  pTe-emption  or  homestead  have  been,  or  shaU 
hereafter  be  made,  before  the  snryey  of  the  lands  In  the  field,  which  are  found  to 
have  been  made  on  sections  sixteen  or  thirty-six,  tliose  sections  shaU  be  subject  to 
the  claims  of  such  settlers;  and  if  such  sectionB,  or  either  of  them^  have  been  or 
shaU  be  granted,  reserved,  or  pledged  for  the  use  of  sohools  or  .colleges  in  the  State 
or  Territory  in  which  they  lie,  other  lands  of  equal  acreage  are  hereby  appropriated 
and  granted,  and  may  be  selected  by  said  State  or  Territory,  in  lieu  of  such  as  may 
be  thus  taken  by  pre-emption  or  homestead  settlers.  And  other  lands  of  equal 
acreage  are  also  hereby  appropriated  and  granted,  and  maybe  selected  by  said  State  or 
Territory  where  sections  sixteen  or  thirty-six  are  mineral  land,  or  are  included  within 
any  Indian,  military,  or  other  reservation,  or  are  otherwise  disposed  of  by  the  United 
States :  Provided,  Where  any  State  is  entitled  to  said  sections  sixteen  and  thirty-six, 
or  where  said  sections  are  reserved  to  any  Territory,  notwithstandiug  the  same  may 
be  mineral  land  or  embraced  within  a  military,  Indian,  or  other  reservation,  the 
selection  of  such  lands  in  lieu  thereof  by  said  State  or  Territory  shall  be  a  waiver  of 
its  right  to  said  sections.  And  other  lands  of  equal  acreage  are  also  hereby  appro- 
priated and  granted,  and  may  be  selected  by  said  State  or  Territory  to  compeusate 
deficiencies  for  school  purposes,  where  sections  sixteen  or  thirty-six  are  fractional  in 
quantity,  or  where  one  or  both  are  wanting  by  reason  of  the  township  being  frac- 
tional, or  from  any  natural  cause  whatever.  And  it  shall  be  the  duty  of  the  Secre- 
tary of  the  Interior,  without  awaiting  the  extension  of  the  public  8ur\'ey8,  to  ascer- 
tain and  determine,  by  protraction  or  otherwise,  the  number  of  townships  that  will 
be  included  within  such  Indian,  military,  or  other  reservations,  and  thereupon  the 
State  or  Territory  ahaU  be  entitled  to  select  indemnity  lands  to  the  extent  of  two 
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aections  for  each  of  said  to  wnahipsy  in  lieu  of  aeotions  sizteen  and  thirty-six  therein ; 
bnt  such  selections  may  not  be  made  within  the  boundaries  of  said  reservations: 
Prmded,  hoKerer,  That  nothing  herein  contained  shall  prevent  any  State  or  Territory 
from  awaiting  the  extinguishment  of  any  such  military,  Indian,  or  other  reservation, 
and  the  restoration  of  the  lands  therein  embraced  to  the  pnblic  domain  and  then 
taking  the  sections  sixteen  and  thirty-six  in  place  therein ;  bnt  nothing  in  this  pro- 
viso shall  be  construed  as  conferring  any  right  not  now  existing. 

An  examination  of  section  2275  as  amended,  in  the  light  of  the  de-. 
cisions  of  the  Department,  construing  the  grants  for  school  ptuposes, 
will  show  that  no  additional  grant  of  school  land  was  made  by  said 
amended  section,  nor  were  any  bases  therein  prescribed,  which  might 
not  have  been  legally  assigned  under  prior  laws  and  regulations.  The 
only  additional  right  given  by  said  section  was  in  the  adjustment  of  the 
grant  by  providing  that  indemnity  may  be  taken  in  advance  of  the  sur- 
yeys,  and  from  any  unappropriated  public  land  in  the  State  or  Territory 
where  the  loss  occurs,  instead  of  from  lands  most  contiguous  to  the 
same. 

If  section  2275,  as  amended,  applies  to  the  State  of  California,  it  would 
seem  that  indemnity  should  now  be  allowed  for  sections  sixteen  and 
thirty-six,  or  any  part  thereof  when  swamp.  For,  if  swamp,  those  sec- 
tions went  to  the  State  under  the  act  of  1850,  and  were,  therefore, 
"otherwise  disposed  of,"  although  the  grantee  of  both  swamp  and  school 
lands  was  identical. 

California  takes  her  school  grant  under  the  6th  section  of  the  act  of 
March  3,  1853  {swpra). .  It  was  a  special  act,  applicable  only  to  that 
State.    By  the  7th  section  of  that  act,  it  was  provided: 

That  where  aoy  settlement,  by  the  erection  of  a  dwelling-house,  or  the  cultivation 
of  any  portion  of  the  land,  shall  be  made  upou  the  sixteenth  and  thirty-sixth  sec- 
tions before  the  same  shall  be  surveyed,  or  where  such  sections  may  be  reserved  for 
public  uses,  or  taken  by  private  claims,  other  lands  shall  be  selected  by  the  proper 
suthoritiea  of  the  State  in  lien  thereof,  etc. 

The  6th  section  of  the  act  of  July  23, 1866  (14  Stat.,  218),  provides 
that  the  act  of  1853  {supra)  "  shall  be  construed  as  giving  the  State  of 
California  the  right  to  select  for  school  purposes  other  lands,  in  lieu  -of 
such  sixteenth  and  thirty-sixth  sections  as  were  " — 

1.  Settled  upon  prior  to  survey. 

2.  Eeserved  for  public  uses. 

3.  Covered  by  grants  made  under  the  Spanish  or  Mexican  authority. 

4.  By  other  private  claims. 

The  act  of  1866  was  also  a  special  act,  entitled :  "An  act  to  quiet 
land  titles  in  California."  By  it  the  State  took  its  right  to  indemnity 
school  lands — additional  bases  therefor  being  specifically  set  out  in  the 
section  last  above  quoted. 

Seven  years  prior  to  the  act  of  1866  (February  26,1859, 11  Stat.,  385), 
an  act  was  passed,  entitled  "An  act  to  authorize  settlers  upon  sixteenth 
and  thirty-sixth  sections,  who  settled  before  the  surveys  of  the  public 
lands,  to  pre-empt  their  settlements,'' 
1641— VOL.  15 2 
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This  act  was  passed  in  view  of  the  acts  authoriziug  settlement  upon 
nnsnrveyed  lands  in  certain  States  and  Territories  with  a  view  to  pre- 
eraxrtion.    It  provides  that: 

Where  iiettlements,  with  a  view  to  pre-emption,  have  been  made^fore  the  sar- 
yey  of  the  lands  in  the  field,  which  are  found  to  have  been  made  on  sections  sixteen 
or  thirty-six,  those  sections  shall  be  subject  to  the  pre-emption  claim  of  such  settler; 
and  if  they,  or  either  of  them,  have  been  or  shall  be  reserved  or  pledged  for  the  use 
of  schools  or  colleges  in  the  State  or  Territory  in  which  the  lands  lie,  other  lands  of 
like  quantity  are  appropriated  in  lieu  of  such  as  may  be  patented  by  pre-emptors ; 
and  other  lands  are  also  appropriated  to  compensate  deficiencies  for  school  purposes, 
where  sections  aixteen  or  thirty-six  are  fractional  in  quantity,  or  where  one  or  both 
are  wanting  by  reason  of  the  township  being  fractional,  or  from  any  natural  cause 
whatever. 

The  right  to  make  settlement  upon  unsurveyed  land  with  a  view  to 
pre-emption  was  afterward  extended  to  all  the  public  lands,  and  the 
act  of  1859  therefore  became  general  in  its  operations. 

It  was  afterward  incorporated  as  section  2276  of  the  Eevised  Statutes, 
and  refers  to  and  is  explanatory  the  act  of  1826  (4  Stat.,  179),  which 
was  a  general  act,  applicable  to  all  the  States,  <^  where  section  sixteen, 
or  other  land  equivalent  thereto,  is  by  law  directed  to  be  reserved  for 
support  of  schools  in  each  township,''  except  to  those  for  which  special 
legislation  was  made.  The  act  of  1826  was  ^^An  act  to  appropriate 
lands  for  the  support  of  schools  in  certain  townships  and  fractional 
townshipSy^^  and  prescribes  the  principle  of  adjustment  in  awarding  in- 
demnity for  school  sections,  "  fractional  in  quantity,"  did  not  therefore 
give  any  rights  to  the  various  States  which  did  not  then  exist.  So  the 
act  of  1859,  as  to  its  indemnity  provisions  for  school  sections,  "  frac- 
tional in  quantity,"  was  a  general  act,  applicable  alike  to  all  the  states 
and  territories,  except  as  above  stated.  Sharpstein  v.  State  of  Wash- 
ington, 13  L.  D.,  378. 

The  State  unquestionably  acquired  the  right  to  indemnity  for  school 
sections  under  the  act  of  1853,  construed  by  the  6th  section  of  the  act 
of  1866.  This  is  recognized  by  the  Department  in  United  States  v. 
State  of  California,  8  L.  D.,  4;  by  Attorney  General  Devens,  vol.  15,  p. 
454,  Attorney  General's  Opinions  ^  and  by  the  supreme  court,  in  Mining 
Company  v.  Consolidated  Mining  Company,  102  U.  S.,  167. 

Tlie  act  of  1866,  specially  applicable  to  California,  purported  to  and 
did  designate  such  and  only  such  bases  (not  provided  for  by  the  act  of 
1826)  as  entitled  the  Qtate  to  indemnity  school  lands.  It  made  no  ref- 
erence to  the  former  generjil  act  of  1859,  but  was  complete  in  itself  as 
10  its  indemnity  provisions,  designating  additional  bases;  and  there  is 
no  authority  given  in  the  act  of  1859  (section  2275)  by  which  California 
is  authorized  to  select  indemnity  school  lands,  that  authority  being 
found  above,  in  the  special  act  of  1806,  construing  the  special  act  of 
1853. 

.  The  act  of  February  28,  1891,  in  amending  section  2275  did  not  give 
additional  indemnity  rights — its  indemnity  provisions  merely  enun- 
ciated existing  laws. 
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I^  as  above  shown,  the  act  of  1859  (section  2275)  is  not  applicable 
m  its  indemnity  school  provisions  to  California,  it  can  not  be  said  that 
the  section,  as  amended,  applies  to  that  State,  unless  the  State  is  spe- 
cially designated. 

As  above  seen,  to  apply  the  amended  section  to  California  and  award 
indemnity  for  lands  "otherwise  disposed  of^  would  result  in  giving  the 
State  indemnity  for  sections  sixteen  and  thirty*six  when  swamp.  It 
would  be  to  give  the  State  indemnity  for  a  class  of  lands  already  do- 
nated to  the  States. 

The  principle  upon  which  indemnity  is  given  to  a  State  is  for  a  loss^ 
it  is  not  given  for  that  which  the  State  has  already  received.  Moreover^ 
it  is  not  presumed  that  Congress  intended  a  grant  of  lands  for  Califor- 
nia in  excess  of  existing  provisions  for  other  States;  and  I  do  not  flsel 
justified  in  so  holding  on  the  authority  contended  for. 

I  therefore  conclude  that  the  clause,  "  or  otherwise  disi)osed  of  by  the 
United  States,"  found  in  section  2275,  as  amended,  does  not  authorize 
new  or  future  selections  in  California  on  the  basis  of  sections  sixteen  or 
thirty-six  when  swamp. 

It  is  unnecessary  to  discuss  the  other  questions  raised  by  this  appeal. 

The  decision  appealed  from  is  affirmed* 


HOMESTEAD  CONTEST— CONTESTANT— INDIAN  OCCT7PANCT. 

PoisAL  f>.  Fitzgerald. 

The  rule  tbat  the  right  of  a  contestant  is  personal,  and  does  not  descend  to  his  heirs, 
is  not  applicable  to  a  case  where  the  contestant  asserts  a  prior  settlement  right 
to  the  land  in  question. 

Lands  embraced  within  the  occupanoy  of  an  Indian  are  not  subject  to  homestead 
entry. 

First  A88i8ta/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office,  July  7, 189:9. 

The  land  involved  in  this  appeal  is  the  NB.  i  of  Sec.  17,  T.  12  N.,  E. 
6  W.,  Kingfisher,  Oklahoma,  land  district. 

The  record  shows  that  Thomas  Fitzgerald  made  homestead  entry  for 
said  tract  April  30, 1889.  On  July  10,  following,  Mrs.  Poisal,  or  "  Snake- 
Woman,"  filed  an  affidavit  of  contest,  alleging  that  she  had  lived  upon 
said  land  and  made  it  her  home  for  over  twelve  years  last  past ;  that  she 
had  improved  the  same  and  had  not  abandoned  it;  that  Fitzgerald  was 
not  a  qualified  entryman  for  the  reason  that  he  was  in  the  Territory  of 
Oklahoma  and  on  the  lands  embraced  in  the  President's  proclamation 
of  March  23, 1889,  and  violated  said  proclamation  and  the  act  of  March 
2, 1889;  that  he  has  no  improvements  of  his  own  on  the  land;  that  he 
has  threatened  and  tried  to  expel  contestant  from  the  land  and  has 
taken  the  crops  planted  by  her.    At  the  same  time  she  filed  her  appli- 
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cation  to  enter  the  land  as  a  homestead  under  the  act  of  July  4, 1884 
(23  Stat.,  96).  A  hearing  was  had  before  the  local  officers  and  the  tes- 
timony closed  Apf  il  23, 1890.  On  August  13,  following,  the-  death  of 
Mrs.  Poisal  was  suggested  and  her  heirs  substituted  by  order  of  the  local 
pfiicers.  On  August  30,  the  attorneys  for  Fitzgerald  filed  a  motion  asking 
for  the  dismissal  of  the  contest  because  "the  death  of  the  contestant 
terminates  the  contest.^  On  November  13, 1890,  the  local  officers  over- 
ruled said  motion  and  at  the  same  time  decided  that  the  homestead  en- 
try of  Fitzgerald  should  be  canceled  and  the  land  should  be  awarded 
to  the  heirs  of  the  plaintiff,  to  wit:  Annie  Joseph  and  Mary  Poisal. 
Fitzgerald  appealed,  and  you,  by  letter  ol  March  19, 1891 ,  affirmed  their 
decision  generally  with  the  modification  that  the  entry  of  Mrs.  Poisal 
be  made  of  "record  for  the  benefit  of  the  heirs  generally,  who  are  de- 
termined to  be  such  according  to  the  laws  of  Oklahoma.  Fitzgerald . 
again  appealed,  assigning  error  substantially,  that  your  decision  is 
against  the  law  and  the  evidence. 

A  careful  examination  of  the  voluminous  record  in  this  case  convinces 
me  that  you  have  fully  stated  the  facts.  The  question  of  law  raised  by 
the  motion  to  dismiss  on  the  ground  of  the  death  of  the  contestant, 
was,  in  my  opinion,  properly  disposed  of  by  overruling  it.  While  it  is 
true  that  the  department  has  frequently  held  that  the  right  to  contest 
conferred  by  the  act  of  May  14, 1880, 21  Stats.,  140,  is  a  personal  one  and 
can  not  be  assigned,  and  abates  with  the  death  of  the  contestant,  Mor- 
gan t7.  JDoyle,  3  L.  D.,  5;  Hurd  v.  Smith  7  L.  D.,  491,  yet  generally  the 
rale  has  been  applied  wjiere  the  contestant  had  no  interest  in  the  land 
by  settlement  and  improvement,  and  was  complaining  that  the  entry- 
man  had  not  comj)licd  with  the  law.  Here  the  contestant  had  been  in 
the  possession  of  the  land,  cultivating  and  improving  it  for  a  series  of 
years  prior  to  the  entry  of  Fitzgerald,  and  by  virtue  of  her  occupancy 
and  under  the  rulings  of  the  department  had  an  inchoate  interest  therein 
which  I  believe  it  to  be  the  duty  of  the  government  to  protect  It  un- 
questionably has  a  right  so  to  do,  for  upon  the  death  of  a  contestant  the 
government  is  a  party  to  the  proceeding  and  it  may,  on  its  own  motion, 
proceed  with  the  case.  Armstrong  v.  Taylor,  8  L.  D.,  598.  To  sustain 
the  motion  would  only  add  additional  expense  and  burden  to  the  parties 
to  the  contest  and  not  change  their  rights,  hence  I  will  not  go  through 
the  form  of  sustaining  the  motion  where  it  will  only  prolong  the  burden 
of  litigation  without  resulting  beneficially  to  either  party. 

Now  as  to  the  rights  of  the  parties  on  the  merits  of  this  controversy, 
there  can  be  no  question  that  Fitzgerald's  entry  was  irregularly  allowed. 

By  the  circular  of  May  31,  1887,  approved  and  re-issued  October  27, 
1889  (6  L.  D.,  341),  relative  to  lands  occupied  by  Indian  inhabitants, 
the  local  officers  were  instructed  as  follows : 

Yoii  are  enjoined  and  commanded  to  strictly  obey  and  follow  the  instructions  of 
he  above  circular  and  to  permit  no  entries  upon  lands  in  the  possession,  occupation, 
and  use  of  Indian  inLabitantS|  or  covered  by  their  homes  and  improvements,  aj>d 
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you  Vill  exercise  every  care  and  precaution  to  prevent  the  inadvertent  allowance  of 
any  sucli  entries.  It  is  presnmed  that  you  know  or  can  ascertain  the  localities  of 
Indian  possession  and  occupancy  in  your  respective  districts,  and  you  will  make  it 
your  duty  to  do  so,  and.  will  avail  yourselves  of  all  information  furnished  you  by 
officers  of  the  Indian  service. 

It  is  also  ordered  in  said  eircalar: 

When  the  fact  of  Indian  occupancy  is  denied  or  doubtful  the  proper  investigation 
will  be  ordered  prior  to  the  allowance  of  adverse  claims. 

r 

If  these  iastructious  had  been  observed,  this  entry  would  not  have 
been  allowed.  Having  been  made,  under  such  circumstanees  it  should 
not  operate  to  the  prejudice  of  Mrs.  Poisal,  or  her  heirs. 

It  was  established  on  the  trial  that  she  was  at  her  own  request,  lo- 
cated on  this  land  by  the  agent  of  the  Arapahoes,  of  which  tribe  she 
was  a  member,  in  1872;  that  the  government  built  her  house,  broke 
and  fenced  some  ground  for  her;  that  she  lived  there  and  cultivated 
her  garden  until  her  death;  that  the  claimant  knew  all  these  facts,  and 
worked  on  the  place  for  her  son  for  thirteen  months  prior  to  April  22, 
1889.  It  is  true  the  land  was  shown  by  the  records  of  the  local  office 
to  be  vacant,  but  this  is  accounted  for  by  the  fact  that  the  agent,  whose 
duty  it  was  to  notify  her  to  appear  at  his  office  and  have  the  proper 
papers  made  out  to  secure  her  land  failed  to  give  Mrs.  Poisal  this  no- 
tice, and  she  being  in  ignorance  of  the  necessity  for  doing  anything 
further  in  the  premises,  the  land  appeared  to  be  vacant  by  the  books 
at  the  local  office.  But  Fitzgerald  knew  the  land  was  not  vacant;  knew 
this  Indian  woman,  ignorant  of  the  English  language,  seventy-six  years 
old,  decrepit  and  almost  blind,  lived  there  with  her  children,  yet  he 
drove  her  off  the  land,  appropriated  her  improvements  and  her  growing 
crop,  and  even  attempted  to  defy  the  military  authorities  when  a  file  of 
soldiers  sought  to  place  her  back  in  her  home.  His  conduct  was  wrong- 
ful from  the  beginning  and  the  department  will  not  aid  him  therein. 

Your  judgment  is  affirmed. 


BKLIKQiriSnMENT-BKFECTIVB  RECOBB. 

Anna  B.  Kbider. 

The  failure  of  the  local  officers  to  properly  note  of  record  their  action  on  a  relin- 
quishment will  not  defeat  or  impair  rights  of  another  under  a  subsequent  entry 
of  the  land  embraced  within  said  relinquishment. 

First  Assistant  Secretary  Chandler  to  tlie  Commissioner  of  the  General 

Land  Office,  July  8,  189J2. 

On  the  5th  of  July,  1890,  Miss  Anna  B.  Krider  made  timber  culture 
entry  for  the  SE  J  of  Sec.  10,  T.  11  N.,  R.  55  W.,  Denver  laud  district, 
(now  Sterling)  Colorado. 

On  the  5th  of  February,  1801,  you  held  said  entry  for  cancellation  for 
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conflict  with  timber  cultare  entry  of  William  Huartson^  made  at  the 
same  office,  on  the  11th  of  February,  1887,  for  the  same  tract.  The 
case  is  before  the  Department  upon  an  appeal  from  yonr  decision. 

The  facts  seem  to  be  that  the  year  after  Huartson  made  his  entry,  he 
relinquished  the  same.  His  relinquishment  was  written  upon  the  back 
of  the  receiver's  receipt,  and  properly  signed  and  duly  acknowledged 
by  him.  It  was  then  delivered  to  Jacob  Silver,  who  procured  it  for 
Anna  B.  Krider,  He  delivered  it  to  her  brother,  for  her.  He  was  well 
acquainted  with  Huartson,  and  at  the  time  he  procured  the  relinquish- 
ment of  his  timber  culture  entry  for  Miss  Krider,  he  also  purchased 
from  him  ^<  all  of  his  homestead  traps  and  outfit,  and  the  timber  which 
he  had  on  his  pre-emption  for  a  house."  Huartson  then  left  the  coun- 
try, and  has  not  been  back  since,  nor  done  anything  whatever  with 
either  his  pre-emption  or  timber  claim. 

The  relinquishment  was  in  the  possession  of  Silver  for  several  months 
before  its  delivery  to  Krider,  and  he  frequently  examined  it  as  did  also 
his  wife,  and  both  swear  positively  to  its  existence,  and  to  the  fact  that 
it  was  executed  by  Huartson  in  good  faith,  and  freely  and  voluntarily. 

In  reference  to  the  matter.  Miss  Ejider  makes  oath  ^<  that  I  pur- 
chased of  William  Huartson  his  relinquishment  to  the  United  States 
government  of  all  claims  and  titles  to  the  SE^  of  Sec.  10,  T.  11  !N'.,  B. 
55  W.,  Logan  Co.,  ColcNrado,  the  same  being  written  on  the  back  of  re- 
ceiver's receipt  Ko.  8257,  signed  by  William  Huartson  and  sworn  to 
before  a  notary  public,  and  in  the  presence  of  witnesses.  I  presented 
this  relinquishment  July  5, 1890  to  the  IT.  S.  land  office  at  Denver, 
Golorado,  at  the  same  time  making  application  for  the  same  tract.  The 
relinquishment  was  accepted,  and  my  application  granted."  In  this 
statement  she  is  corroborated  by  her  brother,  who  was  with  her  in  the 
land  office  when  she  filed  the  relinquishment,  and  made  her  entry. 

Under  date  of  March  27, 1891,  the  then  register  of  the  Denver  land 
office,  informed  the  register  and  receiver  at  Sterling,  that — 

The  records  of  oar  office  fail  to  shov  that  Huartson's  entry  was  ever  canceled, 
although  there  would  seem  to  be  some  reason  for  the  allowance  of  Krider's  T.  C, 
and  probably  if  a  relinquishment  was  filed  it  went  with  the  T.  C.  papers  of  Krider 
to  the  Department. 

From  all  the  facts  and  circumstances  of  the  case,  as  presented  by  the 
papers  before  me,  I  think  there  can  be  no  doubt  that  Huartson  exe- 
cuted a  relinquishment  of  his  timber  culture  entry.  I  am  also  clearly 
of  the  opinion  that  such  relinquishment  was  presented  at  the  land  office 
in  Denver  on  the  5th  of  July,  1890,  by  Miss  Krider,  together  with  her 
application  to  make  timber  culture  entry  for  the  land  mentioned  in  such 
relinquishment.  The  allowance  of  her  entry  by  the  local  officers,  was 
the  result  of  her  presentation  of  Huartson's  relinquishment  in  connec- 
tion with  her  application. 

That  the  local  officers  did  not  cancel  the  entry  of  Huartson,  upon  the 
filing  of  his  relinquishment,  is  a  fact  with  which  Miss  Krider  has  noth- 
ing to  do.    As  well  might  it  be  said  that  an  entryman  must  pay  his 
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money  a  second  time,  because  the  local  officers,  after  receiving  his 
money  and  issuing  to  him  their  receipt,  had  failed  to  report  his  first 
payment  to  the  government.  That  this  cannot  be  required,  was  settled 
in  the  case  of  Andrew  J.  Preston  (14  L.  D.,  200). 

In  the  case  of  Yates  v.  Glafcke  (10  L.  D.,  673),  it  was  held  that  the 
&ilure  of  the  local  officers  to  promptly  cancel  a  desert  entry,  after  due 
relinquishment  thereof  had  been  filed,  will  not  prejudice  the  rights  of  a. 
subsequent  applicant  for  the  land  involved  therein. 

A  still  later  case  is  that  of  Eoberts  v.  Ghaston  et  ah  (11  L.  D.,  502)  in 
which  a  party  had  secured  the  relinquishment  of  a  prior  entry.  This 
he  filed,  together  with  an  application  to  make  timber  culture  entry  for 
the  same  land.  Believing  that  his  application  to  enter  had  been  allowed, 
he  proceeded  to  comply  with  the  timber  culture  law.  Subsequently 
another  party  instituted  a  contest  against  the  original  entry,  and  the 
Department  held — 

A  eontast  agaiiiflt  an  entry  that  appears  of  record  through  the  failure  of  the  local 
officers  to  act  upon  the  previous  relinquishment  thereof,  must  fail  where  the  party 
filing  snch  relinquishment  has  thereafter  proceeded  in  eomplianoe  with  the  timber- 
onlture  law  in  the  honest  belief  that  his  application  to  enter  thereunder  has  been 
aUowed. 

The  fact  that  the  cancellation  of  Huartson's  entry  is  not  a  matter  of 
record,  in  the  local  office  and  in  your  office,  is  owing  to  the  neglect  of 
the  local  officers  and  Miss  Erider  should  not  suffer  therefor.  She  filed 
the  relinquishment  with  the  local  officers  on  the  5th  of  July,  1890,  and 
they  acted  upon  it,  by  allowing  her  entry  for  the  same  land.  Since 
then  she  should  not  be  responsible  for  its  care  or  custody.  Having 
filed  the  relinquishment,  I  do  not  think  she  should  be  obliged  to  clear 
the  records  of  the  adverse  claim  ^<by  contest  or  otherwise,"  as  you  re* 
quired  her  to  do,  within  sixty  days  after  notice  of  your  decision  of  June 
17, 1891. 

The  judgment  appealed  from  is  reversed,  and  the  entry  of  Miss 
Krider  will  be  allowed  to  remain  intact.  You  will  cancel  the  entry  of 
Huartson,  referring  to  this  letter,  and  to  the  papers  constituting  the 
record  in  this  case,  as  your  authority  for  so  doing. 


FINAIi  PROOF  PROCKEBINGS— PROTESTANT— CONTSSTANT. 

Travis  v.  Perry. 

One  who  formally  appears  as  a  ''protestanf  against  final  proof,  and  subsequently  files 
with  the  testimony  taken  therein  an  affidavit  of  contest,  is  not  entitled  to  plead 
the  status  of  a  ''contestant*'  in  the  absence  of  any  official  action  on  said  affi- 
davit. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  July  5, 

1892. 

By  your  letter  of  April  2,  1892,  you  transmitted  the  application  of 
James  Travis,  jr.,  asking  that  the  record  and  proceedings  in  the  case 
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of  James  Travis,  jr.,  v.  Frederick  Perry,  involving  the  homestead  entry 
of  the  latter  for  the  SW.  J  of  Sec.  24,  T.  18  N.,  E.  1  B.,  Helena,  Mon- 
tana, be  certified  to  the  Department,  under  roles  83  and  84  of  Bales  of 
Practice. 

His  application  is  based  upon  your  decision  of  March  4, 1892,  which 
was  adverse  to  him,  and  he  was  denied  the  right  of  appeal  therefrom. 
A  copy  of  your  decision  is  annexed  to  the  application  as  an  exhibit  and 
made  a  part  of  it.  It  is  alleged  in  the  application  that  you  erred  in 
your  decision  as  follows: 

First.  In  holding  that  said  Trayis  was  merely  a  protestant,  and  is  not  entitled  to 
the  right  of  appeal; 

Second.  In  holding,  in  substance,  that  it  is  necessary  for  contestee  in  all  cases  to 
have  the  thirty  days  notice  aUowed  by  the  Rnles  of  Practice; 

Third.  In  substantially  deciding  that,  in  the  absence  of  objection  by  contestee,  it 
is  necessaiy  for  a  formal  order  for  a  hearing  to  be  issaed  from  the  local  office; 

Fourth.  In  deciding  that  claimant's  improvements  are  such  as  to  fulfil  the  require- 
ments of  the  homestead  law ; 

Fifth.  In  deciding  that  claimant's  residence  on  this  tract  was  continuous  in  a 
legal  sense; 

-  Sixth.  In  not  finding  from  the  evidence,  and  so  hoJding,  that  this  entry  was  made 
by  Perry  in  the  interest  and  for  the  benefit  of  his  son-in-law  George  Travis. 

The  protest  filed  by  Travis  is  not  before  me,  the  only  means  of  know- 
ing what  it  contained  is  the  statement  contained  in  the  copy  of  your 
decision  wherein  it  is  stated  that  when  Perry  offered  his  final  proof 
before  the  clerk  of  the  court,  Travis  *^  appeared  and  filed  with  the  dis- 
trict clerk  a  written  statement,  stating  that  he  appeared  to  protest 
against  the  allowance  of  Perry's  proof  and  for  the  purpose  of  cross- 
examining  Perry  and  his  witnesses." 

The  fact  that  Travis  is  a  mere  protcstant,  and  not  a  contestant,  is  here 
asserted  by  him  evidently  for  the  purpose  of  deriving  the  benefit  of 
such  character,  and  it  can  not  be  denied  without  a  breach  of  good  faith  ^ 
in  such  cases  the  law  enforces  the  rule  of  good  morals  as  a  rule  of 
policy,  and  precludes  the  party  from  repudiating  his  representations  or 
denying  the  truth  of  his  statements. 

Attached  to  the  application,  and  marked  as  an  exhibit,  is  what  pur- 
ports to  be  an  affidavit  of  contest,  dated  April  14, 1890,  charging  "that 
said  tract  is  not  settled  upon  and  cultivated  by  said  party  as  required 
by  law,  but  he  is  endeavoring  to  fraudulently  obtain  title  toitj  tliat  he 
has  not  lived  on  it  six  months  before  final  proof,  and  this  the  said  con- 
testant is  ready  to  prove  at  such  time  as  may  be  named  by  the  register 
and  receiver  for  a  hearing  in  said  case."  It  appears  from  the  recitais 
in  your  decision  that  there  is  notliing  to  show  that  this  affidavit  was 
ever  filed  in  the  local  office,  but  it  is  presumed  that  it  was  simply  filed 
with  the  testimony  when  taken.  There  is  no  claim  that  it  was  ever 
presented  to  the  commissioner  taking  the  testimony  or  to  the  register 
and  receiver,  or  that  they  acted  upon  it,  or  ordered  a  hearing  thereon. 
Nor  is  it  shown  that  the  entryman  had  any  notice  or  knowledge  of  its 
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existence  at  the  time  he  concluded  his  &ial  proof;  the  taking  of  which 
seems  to  have  been  informally  adjoined  from  the  9th  to  the  14th  day  of 
April,  1890,  on  which  latter  date  the  entryman  appeared  with  wit- 
nesses in  support  of  his  entry  and  Travis  with  witnesses  adverse  to  the 
entry.'  A  contest  on  this  affidavit  was  never  allowed  or  hearing  ordered 
by  the  local  officers,  nor  by  any  competent  authority.  To  hold,  under 
all  of  these  circumstances,  that  the  contestant  acquired  any  right, 
under  the  affidavit  of  contest,  would  be  to  ignore  the  rules  of  practice 
and  evidently  result  in  hardship  and  injustice  to  the  entryman.  At  any 
rate  this  shows  such  an  irregularity  as  can  not  in  the  interest  of  justice 
be  tolerated.  The  case  of  Emblen  v.  Weed  (13  L.  D.,  722)  is  cited  and 
relied  upon  in  support  of  the  application.  In  that  case  Emblen  filed 
an  affidavit  of  contest  against  Weed's  entry  and  a  hearing  was  ordered 
and  had  thereon  in  the  usual  way.  In  the  case  at  bar  Travis  simply 
appeared  and  protested  against  the  allowance  of  Perry's  proof;  in  that 
case  the  action  was  against  the  entry,  in  this  it  wa^s  merely  against  the 
prooff  in  that  case  Emblen  charged  a  default  upon  the  part  of  the 
entryman,  and  furnished  proof  in  support  of  it,  and  paid  the  costs  of 
taking  his  testimony;  in  tliis  case  Travis  only  protested  against  the 
proof  of  Perry  and  did  not  pay  the  costs  of  taking  any  testimony  in 

relation  to  the  fibal  prpof. 
It  is  true  that  on  the  day  his  affidavit  of  contest  is  dated  he  appeared 

with  his  witnesses  in  support  of  the  default  charged  in  said  affidavit, 
but  under  the  circumstances  said  affidavit  and  testimony  taken  there- 
under had  no  proper  place  in  the  record  of  the  case,  and  they  were 
properly  eliminated  therefrom  by  your  decision. 

It  is  claimed  by  counsel  for  the  applicant  that  Perry  appeared  to  the 
contest  affidavit  and  by  such  appearance  he  waived  the  defect  in  re* 
spect  to  the  failure  to  serve  notice  of  the  contest.  This  might  be  so  if 
a  hearing  had  been  ordered  on  the  affidavit  of  contest  and  a  time  set 
for  hearing  and  the  party  had  voluntarily  appeared  and  submitted  his 
testimony  without  objection.  But  in  this  case  there  was  no  contest 
pending  for  him  to  appear  to,  for  the  filing  of  an  affidavit  of  contest, 
without  action  thereon  by  the  proper  authority,  does  not  constitute  a 
pending  contest. 

From  a  careful  examination  of  the  application  and  showing  made  it 
appears  that  {substantial  justice  has  been  done  in  the  disposition  of  the 
case  below.    The  application  for  certiorari  is  therefore  denied. 
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BBPATMSXT— FBAUDinLBKT  BNTB7. 

Samuel  A.  Babidon. 

Repayment  will  b«  denied  where  it  appears  that  the  entry  waa  proonred  by  fiilse 
testimony;  and  the  "conviction  of  the  entry  man  before  a  jury  on  a  charge  of 
perJury'Ms  not  required  to  give  the  Department  jurisdiction  to  determine  the 
character  of  said  testimony  on  application  for  repayment. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oetieral 

Land  Office,  July  8y  1892. 

I  have  considered  the  appeal  of  Samuel  A.  Baridon  firom  your  de- 
cision of  August  25, 1891,  rejecting  his  application  for  repayment  of  the 
purchase  money  on  his  pre-emption  cash  entry  No.  6681,  for  the  SE.  ^ 
of  Sec.  35,  T.  il6  N.,  R.  66  W.,  Huron,  South  Dakota. 

Baridon  filed  his  declaratory  statement  for  said  tract  May  10, 1883, 
alleging  settlement  thereon  two  days  before  the  filing.  He  submitted 
proof  January  5, 1884,  and  on  the  same  day  cash  certificate  No.  6681 
was  issued. 

On  February  28, 1884,  John  W.  Heltibridle  filed  his  affidavit  of  con- 
test, alleging  that  said  entry  had  been  fraudulently  made. 

Hearing  was  had,  and  the  register  and  receiver  recommended  that 
the  entry  be  canceled.  This  action  was  sustained  by  your  decision^ 
June  17, 1886,  and  on  appeal  this  Department,  on  July  7, 1888,  con- 
curred therein,  summing  up  the  testimony  as  follows : 

From  the  testimony  it  appeared  that  the  claimant,  abont  a  month  after  his  filing, 
bnilt  a  shanty  of  rough  boards,  eight  by  ten  feet,  in  which  he  put  no  furniture ;  that 
he  has  five  acres  broken,  but  not  cultivated;  that  the  claimant  did  not  visit  the  land 
as  often  as  once  a  month;  that  during  the  summer  of  1883  he  lived  in  Redfield,  some 
twenty  miles  distant,  where  he  was  employed  as  a  telegraph  operator,  and  that  the 
parties  named  as  witnesses  for  the  claimant  in  the  motion  and  affidavits  for  contin- 
uance were  not  known  in  the  localities  where  they  were  said  to  reside 

Tliu  allegations  of  contestant  are  in  my  opinion  sustained  by  a  fair  preponderance  of 
the  evidence. 

It  thus  appears  that  the  allegations  of  fraud,  charged  by  contestant, 
were  after  hearing  duly  sustained  by  the  local  office,  and  on  appeal  by 
your  office  and  this  Department. 

In  his  final  proof,  he  swore  his  residence  was  continuous,  and  upon 
this  and  other  statements  in  his  final  proof  final  certificate  issued.  Hia 
statements,  at  least  as  to  his  alleged  residence,  were  shown  to  be  fiilse 
and  upon  that  showing  his  entry  adjudged  fraudulent. 

In  the  appeal  the  fraudulent  character  of  his  proof  is  not  denied,  but 
it  is  insisted  that  '^  there  must  be  a  conviction  on  the  charge  by  a  jury 
before  the  guilt  of  the  party  is  established,"  and  error  is  alleged  in  re. 
jecting  his  claim  for  repayment,  because  "  no  charge  has  been  brought 
against  the  claimant,  nor  has  he  been  convicted  of  such  crime." 

It  is  sufficient  to  say  that  this  Department  has  no  jurisdiction  in 
criminal  cases,  although  its  findings  on  a  question  of  fact  may  become 
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the  basis  for  an  information  involving  the  crime  of  peicf^i^  ^^^  punish, 
able  on  Gonyiction  under  section  5392  of  theBevised  Statutes.  But  the 
Department  is  specially  chained  i¥ith  the  administration  of  the  public 
land  lawSy  and  each  applicant  thereunder  is  required  to  comply  with 
the  provisions  of  those  laws,  in  good  fidth^  before  he  gets  title  to  the 
land  applied  for. 

On  a  charge  of  ftaud,  and  competent  jMroof  thereunder  of  false  swear- 
ing in  relation  to  a  material  question  afFecting  the  good  faith  of  the 
claimai^ty  the  entry  must  be  canceled.  In  such  case,  a  judgment  of  can^ 
oellation  necessarily  carries  with  it  a  finding  oi  perjury — a  finding  that 
the  ^try  was  allowed  upon  &lse  testimony ;  and  <<  a  conviction  by  a 
jury"  is  not  necessary  to  a  final  departmental  determination  of  that 
fiict. 

The  tribunal  making  such  a  judgment  has  likewise  the  jurisdiction  to 
IMMS  upon  an  application  for  repayment  of  the  purchase  price  of  the 
land,  and  when  the  entry  was  obtained  through  fraud  repayment  will 
berefosed.  O.  A.  Linstrom,  2  L.  D.,  685;  Jens  Stohl,  Id.,  686;  Joseph 
Walsh,  5  L.  D.,  319;  Gerard  B.  Allen,  8  L.  D.,  140. 

The  judgment  appealed  from  is  accordingly  afOrmed. 


HOMB8TBAD  CONTBST-NOTICB-DECBASSD  BNTBTMAK. 

Hanscom  V.  Sines  et  al. 

A  pending  contest  precludes  action  on  tlie  subsequent  application  of  another  to  pro- 
ceed against  the  entry  in  question. 

An  applies tion  to  enter  con  not  be  legally  allo>ired  for  land  embraced  within  the  ez- 
isting  entry  of  another. 

A  contest  may  be  properly  allowed  against  a  homestead  entry,  though  the  statutory 
period  for  submission  of  proof  under  said  entry  may  have  expired. 

The  heirs  of  a  deceased  entryman  are  necessary  parties  to  a  contest  against  his 
entry,  and  should  be  duly  served  with  notice. 

The  expired  entry  of  a  deceased  homesteader  can  not  be  successfiilly  contested  for 
abandonment,  or  non*compliance  with  law,  if  it  appears  that  the  entryman  in 
his  life  earned  a  patent  to  the  land  in  question. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  9y 

1892. 

I  haye  considered  the  case  of  Viola  G.  Hanscom  v.  The  Heirs  of 
George  W.  Sines,  entryman,  Herman  A.  Fisher,  second  contestant,  and 
Junes  T.  Lentzy,  intervener,  on  appeal  by  said  heirs  and  said  Fisher 
&om  jour  decision,  dated  October  22, 1891,  holding  intact  the  home- 
stead entry  No.  4233  of  lots  5,  6,  and  the  E.  i  of  8.  W.  i  of  section  29, 
T.  29  N.,  B.  5  E.,  made  April  13, 1882,  by  said  Sines,  at  the  Olympia 
land  office  in  Washington  Territory,  now  the  State  of  Washington 
and  allowing  the  heirs,  in  case  said  decision  becomes  final,  to  make 
final  proof  in  support  of  their  claim  to  said  land. 
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The  record  shows  that  said  Siues  on  November  6,  1879,  filed  in  said 
local  office  his  pre-emi)tion  declaratory  statement  for  said  land,  alleging 
settlement  thereon  September  1,  same  year. 

On  April  13, 1882,  Sines  made  his  said  homestead  entry  and  in  his 
homestead  affidavit  made  before  the  clerk  of  the  court,  declared  that 
his  ^^  settlement  was  commenced  Aprjl  8, 1882." 

On  February  10, 1887,  without  having  made  final  proof,  Sines  died. 
On  June  1, 1888,  said  Hanscom  initiated  a  contest  against  said  entry, 
alleging  that  the  entryman  had  wholly  abandoned  said  tract,  that  he 
died  on  or  about  February  10, 1887,  without  heirs  residing  in  said  ter- 
ritory; that  the  heirs  of  said  Sines  had  not,  since  his  death,  complied 
with  the  requirements  of  law  as  to  improvement  and  cultivation  of  said 
land  and  that  the  entryman  did  not  duly  cultivate  and  improve  the 
same  in  his  life- time.  A  hearing  was  accordingly  had  on  December 
28, 1888,  and  the  local  officers,  upon  the  ex  parte  testimony  submitted 
by  the  contestant,  recommended  said  entry  for  cancellation. 

On  September  18, 1890,  you  remanded  said  case  for  a  new  hearing 
because  no  sufficient  showing  was  made  by  the  contestant  upon  which 
service  by  publication  was  made,  which  decision,  you  re-affirmed  on 
November  15,  following. 

On  December  20, 1890,  notice  was  issued  directed  to  "  the  heirs  and 
legal  representatives  of  Geo.  W.  Sines,  deceased,''  alleging  abandon- 
ment and  publication  of  the  same  was  duly  made,  fixing  the  hearing  at 
March  18,  1891,  and  a  copy  thereof  mailed  to  George  Sines,  one  of  the 
heirs  of  said  deceased  entryman,  at  Edge  Hill,  Pennsylvania.  On  Feb^ 
ruary  14,  1891,  Herman  A.  Fisher  presented  his  affidavit  of  contest 
against  said  entry,  which  was  filed  subject  to  the  prior  contest  of  Hans- 
com. On  the  day  fixed  for  the  hearing,  the  contestant  appeared  and 
moved  for  a  continuance  in  order  to  perfect  service  upon  other  heirs 
whose  whereabouts  she  had  learned  within  the  last  few  days. 

Ui)on  the  same  day  said  Fisher  filed  a  motion  to  dismiss  Hanscom's 
contest  for  want  of  sufficient  service  and  that  his  contest  be  substituted 
theiefor.  The  local  office  overruled  the  motion  of  said  Hanscom  for  a 
continuance*  and  also  said  motion  of  Fisher.  Thereupon,  the  hearing 
proceeded  and  the  contestant  submitted  her  evidence.  On  June  18, 
1891,  one  James  T.  Lentzy  filed  his  homestead  application  for  said 
tract  alleging  settlement  thereon  March  19,  1891,  and  the  same  being 
rejected,  an  appeal  was  taken  therefrom  on  July  17,  1891.  On  July 
22,  1801,  prior  to  any  decision  of  the  local  officers  upon  the  evidence 
taken  in  the  Hanscom  contest,  counsel  for  the  heirs  of  said  Sines  en- 
tered their  appearance  and  filed  a  motion  that  the  proceedings  of  said 
contest  be  stayed^  which  was  denied  by  the  locjil  officers,  who  on  July 
24,  same  year,  rendered  their  decision  that  said  entry  should  be  can- 
celed and  the  preference  right  of  entry  awarded  to  the  contestant.  A 
motion  was  made  by  counsel  for  said  heirs  to  re-open  the  case  which 
was  refused  by  the  local  officers  and  an  appeal  from  the  decision  of  the 
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local  office  was  duly  taken  by  counsel  for  the  heirs  of  Sines.  It  fur- 
ther appears  that  said  Fisher  and  Lentzy  each  appealed  from  the 
several  rulings  of  the  local  office  adverse  to  them  but  the  appeal  of 
Lentzy  was  not  duly  forwarded  by  the  local  office.  On  October  22, 
1891,  you  considered  the  appeals  of  the  said  heirs  of  Sines  and  said 
Fisher,  and  after  reciting  the  history  of  the  case  substantially  as  afore- 
said, dismissed  the  appeal  of  said  Fisher  upon  the  ground  that  be 
is  a  stranger  to  the  record  and  must  wait  until  there  is  a  final  dis- 
position of  the  Hanscom  contest.  You  also  dismissed  the  appeal  of 
the  heirs  from  the  action  of  the  local  officers  rejecting  their  ofler  to 
make  final  proof  on  account  of  the  pending  contest  of  Hanscom.  You 
also  found  that  the  notice  of  publication  was  duly  made  on  the  heirs, 
who  were  all  non-residenta,  and  notice  to  Charlie  Sines,  the  only  one 
known  to  the  contestant,  was  received  by  him  more  than  thirty  days 
prior  to  the  day  set  for  the  hearing;  that  as  to  the  heirs  unknown  to 
the  contestant  it  was  not  possible  for  her  to  give  notice  by  registered 
letter,  and  she  was  guilty  of  no  laches  by  not  attempting  to  give  notice 
to  them;  that  the  objection  to  the  affidavit  of  contest  was  not  well 
taken,  because  it  alleged  that  the  entryman  did  not,  in  his  life  time, 
comply  with  the  law,  and  the  heirs  had  not  done  so  since  his  death. 
But  you  reversed  the  decision  of  the  local  officers,  upon  the  ground 
that  the  non- resident  unknown  heirs  were  entitled  to  a  reiisonable  time 
within  which  to  come  in  and  be  heard  as  to  the  charges  alleged  agninst 
them  or  the  deceased  entryman;  you  also  held  that  said  entry  should 
not  be  contested  upon  any  charge  as  to  the  failui  e  of  the  heirs  to  cul- 
tivate and  improve  said  land,  since  it  appears  that  said  entryman  filed 
for  said  land  under  the  pre-emption  law,  alleging  settlement  September 
1, 1879,  also  made  said  homestead  entry  on  Api'il  13,  1882,  and  in  Feb- 
ruary 1887,was  removed  from  his  cabin  on  said  land  to  the  hospital  where 
he  died;  that  if  the  entryman  had  in  his  life  time  complied  with  the 
law  and  was  entitled  to  make  final  proof,  at  the  date  of  his  death,  the 
heirs  should  not  be  charged  with  laches  as  to  cultivation  and  improve 
meut  of  the  land  subsequently  to  the  entryman's  death.  You  fiirther 
held  that  as  the  oidy  charge  that  could  be  considered  at  s^id  hearing, 
was  the  failure  of  the  entryman  to  comply  with  the  law,  as  to  residence, 
cultivation  and  improvement,  and  the  contestant  failed  to  submit  any 
testimony  tending  to  show  the  truth  of  that  allegatioji,  the  contest  must 
be  dismissed  and  if  your  decision  should  become  final  the  heirs  would 
be  allowed  to  submit  final  proof. 

From  your  said  decision  both  Hanscom  and  Fisher  appealed  and 
Lentzy  has  also  asked  to  be  allowed  to  intervene  and  be  allowed  to 
enter  said  land  under  his  said  homestead  application. 

In  Iliiuscom's  appeal  it  is  urged  among  other  things,  that  you  erred 
in  finding  that  the  heirs  of  said  Sines  have  exercised  due  diligence  in 
entering  their  appearance,  and  setting  up  a  meritorious  defence;  that 
it  was  wrong  to  consider  the  fact  that  said  entryman  made  a  pre- 
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einption  filing  for  said  land,  and  at  the  time  of  his  decease,  had  eahied 
his  patent;  that  it  was  error  to  hold  that  contestant  had  not  proven 
each  and  every  allegation  in  her  contest  affidavit.  In  his  appeal  Fisher 
alleges  error  in  your  holding  that  there  was  no  laches  on  the  part  of 
said  Hanscom  in  perfecting  service  upon  the  heirs  of  said  Sines,  and 
in  affirming  the  action  of  the  local  officers  denying  his  motion  to  dis- 
miss Hanscom's  said  contest,  and  to  substitute  his  contest  in  lieu 
thereof 

Lentzy  insists  that  your  decision  was  erroneous  in  passing  upon  the 
rights  of  parties  in  the  absence  of  his  appeal  from  the  decision  of  the 
local  office  rejecting  his  said  homestead  application  for  said  land;  that 
as  said  entry  of  Sines  had  expired  by  limitation,  the  land  covered 
thereby  was  vacant  public  land  at  the  date  of  Lentzy's  application 
and  subject  thereto. 

It  is  quite  evident  that  neither  Lentzy's  nor  Fisher's  appeals  can  be 
sustained.  Hanscom's  contest  was  first  in  time  and  the  local  officers 
rightly  ruled  that  Fisher's  contest  must  be  postponed  until  €he  final 
disposition  of  Hanscom's  prior  contest.  Schneider  v,  Bradley  (1  L.  D., 
132)  Wheelan  v.  Taylor  (2  L.  D.,  295)  Ferrier  «.  Wilcox  et  al.  (4  L.  D., 
470) ;  Hoodet?.  Sando  et  al.  (5  L.  D.,  435)  Wade  v.  Sweeney  (6  L.  D.,  234) 
Smith  V.  Brown  et  al.  (7  L.  D.,  423)  Conly  v.  Price  (9  L.  D.,  491)  CapelU 
^.  Walsh  (12  L.  D.,  334). 

Sines'  entry,  until  duly  canceled  segregated  said  land,  and  there  was 
no  error  in  rejecting  Lentzy's  said  application  to  homestead  said  tract. 
Witherspoon  v,  Duncan  (4  Wall.,  210-219)  Hastings  and  Dakota  Bail- 
road  Company  v.  Whitney  (132  U.  S.,  357)  Starr  v.  Beck  (133  IT.  S., 
541-548)  Swims  v.  Ward  (13  L.  D.,  686)  James  A.  Forward  (8  L.  D.,  528) 
Allen  V.  Gurtius  (7  L.  D.,  444).  Schrotberger  t?.  Arnold  (6  L.  D.,  425)  Mil. 
ton  Townsite  v.  Gann,  (4  L.  D.,  584).  Whitney  v.  Maxwell  (2  L.  D.,  98) 
Attorney-General  MacVeigh's  Opinion  (2  L.  D.,  30). 

So  long  as  the  homestead  entry  remains  of  record,  it  is  subject  to  con- 
test even  though  the  time  for  making  final  proof  has  expired.  Kincaid 
^.  Jeflferson  (3  L.  D.,  136).  Greer  v.  Brown  (5  L.  D.,  229).  Eathbun  v. 
Warren  (10  L.  D.,  111-113).    Mathews  v.  Barbaronie  (12  L.  D.,  285). 

It  is  expressly  well  settled  that  the  heirs  of  a  deceased  entryman  are 
.necessary  parties  and  should  be  duly  served  with  notice  of  the  contest. 
Dixon  V.  Bell  (12  L.  D.,  610)  DriscoU  v.  Johnson  (11  L.  D.,  604). 

The  record  shows  that  said  contestant  moved  the  local  officers  to 
grant  a  continuance  in  order  that  some  of  the  heirs  whose  names  were 
then  known  to  her  could  be  duly  served  with  notice  and  made  parties 
to  the  contest.  This  motion,  in  my  judgment,  should  have  been  allowed. 
If  it  be  true  that  Sines  in  his  lifetime  had  earned  a  patent  for  said 
land,  then  the  entry  could  not  be  successfully  contested.  It  is  true 
that  in  his  homestead  affidavit.  Sines  states  that  his  settlement  com- 
menced April  8,  188:^,  but  that  fact  would  not  estop  him,  upon  applica- 
tion to  make  final  proof,  from  showing  that  he  had,  in  fiict,  lived  on 


DSOI8ION8  BELATINO  TO  THE  PUBLIC   LANDS.  31 

89id  land  prior  thereto  and  claimed  the  same  under  the  settlement  laws 
of  the  United  States. 

But  the  pre-emption  declaratory  statement  is  not  conclusive  as  to 
settlement  and  residence  upon  said  tract  as  required  by  law^  and  the 
question  of  fact  should  be  determined  at  a  hearing  between  the  par- 
ties. 

The  case  is  accordingly  remanded  with  direotions  that  you  order  a 
ftirther  hearing  between  Hanscom  and  said  heirs  to  determine  whether 
said  Sines  had  failed  to  comply  with  the  requirements  of  law  as  to  set- 
tlement and  residence  in  good  fiuth  prior  to  his  death  for  a  sufficient 
time  to  entitle  him  to  a  patent,  and  each  party  will  be  allowed  to  sub- 
mit any  competent  evidence  tending  to  show  their  interest  in  the  prem- 
ises. Fisher's  contest  affidavit  will  remain  in  the  local  office  to  await 
the  result  of  said  hearing,  and  the  homestead  application  of  Lentzy 
will  stand  rejected. 

DBCLABATORT  STATSBOENT— BSFECTIVIB  BEOOBD. 

Sebbbt  V.  AuousTnns. 

Hie  doctrine  of  rei  Jwlioata  is  not  applicable  to  a  decision  rendered  upon  an  incom- 
plete record. 

The  Mlnre  of  the  local  officers  to  properly  endorse  and  record  a  declaratory  state- 
ment will  not  defeat  the  rights  of  the  pre-emptor,  nor  preclude  the  subsequent 
ooixeotion  of  the  record  in  accordance  with  the  facts. 

Secretary  ITohle  to  the  OammiBsioner  of  the  General  Land  Offlee^  July 

9y  1892. 

I  have  considered  the  api>eal  of  Frank  Bebrey  ftom  your  decision  of 
July  21, 1891,  holding  his  rights  subordinate  to  those  of  Jose  M.  Au- 
gustine to  lots  1  and  2  and  the  E.  ^  of  the  NW.  ^,  Sec  31,  T.  1  S.,  B. 
2  W.,  M.  D.  M.,  situated  in  the  San  Francisco  land  district,  GaUfomia. 
.  On  July  27, 1883,  Jose  M.  Augustine  presented  his  pre-emption  de- 
claratory statement  for  the  land,  and  tendered  the  proper  fees  for  filing 
the  same,  alleging  settlement  in  October,  1878.  Said  statement  was 
refiised  by  the  local  officers,  on  the  ground  that  the  land  was  reserved 
for  the  Western  (now  Central)  Pacific  Bailroad  Company. 

Said  tract  is  within  the  place  limits  of  the  grant  to  said  company 
under  the  act  of  July  1, 1862  (12  Stat,  489),  as  enlarged  by  the  act  of 
July  2, 1864  (13  Stat.,  536). 

On  August  2, 1883,  an  appeal  firom  the  decision  of  the  local  officers 
rejecting  said  declaratory  statement  was  filed  by  the  attorney  of  Au- 
gustine. Neither  said  statement  nor  said  appeal  was  transmitted  by 
the  local  officers  to  your  office,  at  that  time,  through  some  oversight  on 
their  part,  and  said  attorney  afterwards  died.  Said  statement  of  Au- 
gustine was  eodorsed  as  filed  by  the  register  on  January  21,  1884, 
"  nunc  fro  tunc  *»  as  of  July  27,  1883. 

Augustine  was  foreignborn,  and  declared  his  intention  to  become  a 
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citizen  September  2, 1878,  and  took  oat  his  final  papers  February  20^ 
1884.    He  was  but  little  acquainted  with  the  English  language  and 
could  neither  read  nor  write,  but  signed  by  mark  to  all  papers. 
'  The  township  plat  of  survey  of  the  tract  was  filed  in  the  local  office 
on  July  30, 1878. 

Augustine  bought  the  improvements  on  the  land  and  the  possessory 
right  thereto  of  Baimundo  Oaetano,  his  brother-in-law,  in  1877,  and 
then  took  possession  of  the  land,  but  did  not  receive  a  deed  therefor 
until  July  30, 1883. 

Gaetano  bought  the  improvements  on  said  land  and  the  possessory' 
right  to  the  same  of  Josephu^  M.  Shuey,  on  l^ovember  8, 1865,  as  ap- 
pears  by  the  deed  of  Shuey  to  Manuel  Hendricks  and  said  Oaetano. 
Hendricks  sold  out  his  interest  therein  to  Gaetano  after  about  two 
years.  Said  Shuey  bought  the  improvements  thereon  and  the  posses- 
sory right  thereto  of  John  Abbot  in  October,  1859. 

The  land  had  been  in  the  continuous  possession  and  occupancy  of 
these  several  claimants,  each  of  whom  had  a.  family  that  lived  upon 
said  quarter-section. 

On  July  31, 1878,  Gaetano  offered  to  file  Ms  declaratory  statement  on 
said  land,  alleging  settlement  in  November,  1865,  but  it  was  rejected 
by  the  local  officers. 

-  In  July,  1883,  the  boundary  lines  of  the  "  Moraga  grant''  were  defi- 
nitely run  out  and  marked  on  the  ground,  and  were  found  to  extend 
into  said  lot  one  and  to  include  the  dwelling  house  of  Augustine,  a 
short  distance  within  said  exterior  boundaries.  The  surveyor  of  said 
grant  informed  Augustine  of  this  fact^  and  told  him  where  he  might 
locate  a  house  on  the  public  land,  outside  of  said  grant,  on  said  lot  one. 
On  July  27, 1883,  Augustine  moved  a  cabin  upon  the  site  indicated  by 
the  surveyor,  and  had  the  assistance  of  Frank  Sebrey  and  others  in  so 
doing.  Augustine  then  moved  with  his  wife  and  two  children  into  said 
cabin  and  lived  there  continuously  thereafter  as  his  home.  On  the  day 
he  moved,  he  tendered  his  statement  at  the  local  office,  as  above  recited. . 

On  July  30, 1883,  Gaetano  formally  relinquished  all  claim  to  said 
land. 

Thereafter,  on  December  29, 1883,  the  said  Frank  Sebrey  filed  his 
declaratory  statement  (No.  17,914)  on  said  land,  alleging  settlement  on 
June  14, 1878. 

On  January  12,  1884,  Augustine  filed  a  second  declaratory  statement 
(No.  17,993)  on  said  land,  alleging  settlement  in  October,  1878. 

On  February  25,  1884,  Augustine  applied  for  notice  of  his  intention 
to  make  final  proof  on  April  14, 1884,  at  the  local  office,  in  support  of 
his  filing. 

Notice  was  issued  to  Sebrey,  Gaetano,  and  said  railroad  company  ta 
appear  on  April  14,  1884,  to  contest  Augustine's  claim.  The  parties 
(except  Gaetano)  appeared  and  testimony  was  submitted.  On  Decem- 
ber 4, 1884,  the  local  officers  awarded  the  land  to  the  railroad  company.. 
Both  Sebrey  and  Augustine  appealed. 
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By  letter  of  May  8,  1885,  the  register  transmitted  the  motion  of 
AugastiBe  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence. 

By  your  letter  of  December  10, 1885,  a  new  trial  was  ordered  to  de- 
termine the  rights  of  said  raOroad  company,  on  the  allegations  made 
by  Augustine. 

The  new  trial  began  on  March  9, 1886,  and  on  February  14, 1887,  the 
local  officers  decided  that  said  land  did  not  pass  to  said  raihoad  com- 
pany. On  appeal,  by  your  letter  of  May  9, 1889,  you  sustained  the 
decision  of  the  local  officers.  On  appeal  by  said  company,  your  decis- 
ion was  affirmed  by  the  departmental  decision  of  December  18,  1890 
(unreported).    In  that  decision  it  was  held  that: 

The  evidence  seems  to  show  a  dear  claim  to  the  land  in  August ine,  bat,  aa  Sebiey 
did  not  participate  at  the  hearing,  which  was  ordered  solely  to  determine  the  rights 
of  the  railroad  under  its  grant,  the  rights  of  the  adyerse  claimants  will  not  be  con- 
sidered herein. 

By  letter  of  January  10, 1891,  you  decided  that  said  case  was  closed 
as  to  said  railroad  company,  and  the  local  officers  were  advised  that 
the  rights  of  Sebrey  and  Augustine  would  then  be  adjudicated. 

By  your  letter  of  April  20, 1891,  you  hold  that : 

Augastine  was  the  first  to  make  actual  settlement,  to  wit:  July  27,  1883,  but  he 
made  no  filing,  pursuant  to  such  settlement,  till  January  12, 1884,  nearly  six  months 
thereafter.  He  must,  therefore,  be  charged  with  slumbering  on  his  rights  and 
allowing  Sebrey,  a  subsequent,  actual  settler  (in  September,  1883,)  to  cut  him  off  1>y 
following  up  that  settlement  by  his  filing  on  December  29,  of  the  same  year,  and 
thus  giving  notice  to  the  world  of  his  intention  to  purchase  that  tract  under  the  pre- 
emption law Augustine's  declaratory  statement  fot  said  tract  is  therefore 

held  subject  to  Sebrey's.  Sebrey  has  the  right  to  make  final  pre-emption  proof 
within  tiie  statutory  period  flrom  the  date  of  actual  settlement,  exclusive  of  the 
period  of  Utlgation,  vii :  February  25, 1884,  to  date  of  notice  hereof. 

This  decision  was  made  upon  an  incomplete  record,  inasmuch  as 
Augustine's  first  declaratory  statement  and  appeal  had  not  then  been 
transmitted  to  your  office. 

The  receiver,  by  letter  of  May  7, 1891,  transmitted  certified  copies  of 
said  first  declaratory  statement  and  appeal,  on  file  in  the  local  office, 
with  a  petition  of  Augustine's  attorney  for  a  reconsideration  of  the 
case  upon  the  record  as  thus  completed. 

By  your  letter  of  July  21,  1891,  you  held  that: 

The  ruling  per  letter  "  H  "  of  April  20, 1891,  in  favor  of  Sebrey  is  hereby  modified, 
BO  that  whatever  rights  said  Sebrey  may  possess  shall  be  deemed  and  held  subordi- 
nate to  those  of  Augustine  to  the  land  in  controversy.  You  wiU  allow  Mr.  Augustine 
to  give  new  and  proper  notice  of  intention  to  make  final  proof,  and  should  no  valid 
objection  interpose  on  or  before  the  day  fixed  in  said  notice,  the  proof  already  sub- 
mitted will  be  accepted. 

On  appeal  to  this  Department,  Sebrey  alleges : 

(1)  That  you  erred  in  granting  a  rehearing  of  your  decision  of  April 
20, 1891,  because  the  grounds  set  forth  in  the  motion  for  review  of  said 
decision  are  not  sufficient  in  law  to  authorize  the  granting  of  such  re- 
view. (2)  And  upon  the  further  ground  that  the  regist-er  had  no  legal 
power,  jurisdiction  or  authority  to  file  the  said  paper  writing,  dated 
1641— VOL.  15 3 
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July  27, 1883,  on  the  2lBt  day  of  January,  1884,  ^^nune  pro  tuncy^  as  of 
July  27, 1883. 

The  said  motion  for  review  sets  forth  the  facte  relative  to  the  offering 
and  filing  of  said  first  declaratory  statement  and  the  appeal  from  the 
rejection  thereof,  and  alleges,  inter  aliay  that: 

The  failare  of  the  register  to  properly  notice  in  his  "  Begister  of  Declaratory 
Statements/'  in  connection  with  the  date  Jannary  21,  1884,  that  it  was  to  date 
back  to  July  27, 1883,  is  no  fault  of  Augnstine,  and  can  not  militate  with  his  rights 
as  the  first  settler,  when  he  immediately  and  dUigently  followed  the  rales  of  the 
Department  in  prosecuting  his  claim.  Nor  do  we  understand  why  the  register  and 
receiver  should  hare  refused  to  file  the  declaratory  statement  of  Augustine,  when  it 
was  first  offeied,  and  accepted  Sehrey's  declaratory  statement  on  December  29, 1883, 
when  the  same  objection  stiU  existed  that  was  urged  against  Augustine. 

The  motion  folly  sets  forth  the  facts,  and  shows  that  yonr  former  de- 
cision was  rendered  apon  an  incomplete  record.  It  follows  that  said 
decision  of  April  20, 1891,  was  not  resjtidicata  as  the  record  was  incom- 
plete, and  not  binding  upon  Augustine,  because  based  upon  a  partial 
presentment  of  the  documentary  evidence  in  his  favor.  Maggie  Laird, 
13  L.  D.,  602. 

The  record  as  now  complete  shows  that  Augustine  actually  moved 
upon  the  land  July  27, 1883,  and  tendered  his  statement  therefor  the 
same  day,  which  shows  that  he  did  not  slumber  upon  his  rights,  while 
Sebrey  did  not  actually  claim  settlement  upon  the  land  till  September 
following,  and  filed  his  statement  December  29,  1883.  So  that  Augus- 
tine was  the  first  settler  and  the  first  to  give  notice  of  his  intention  to 
pre-empt  the  land.  As  Sebrey  helped  Augustine  move  his  house  upon 
the  land  on  July  27, 1883,  he  undoubtedly  had  notice  that  Augustine 
did  so  with  the  intention  of  making  it  his  home  as  a  settler. 

These  are  substantial  facts,  which  should  not  be  sacrificed  to  mere 
technicalities.  When  the  omission  in  the  record  was  supplied,  the 
amended  record  became  the  only  subsisting  record  for  consideration. 
(HilUard  on  Ifew  Trials,  641,  note).  The  Commissioner  had  full  power 
and  jurisdiction  to  consider  the  amended  record.  (Gates  v.  Scott,  13 
L.  D.,  383,  385.) 

It  is  contended  in  the  second  place  that  the  local  officers,  having 
omitted  to  file  Augustine's  statement  on  July  27, 1883,  when  it  was  pre- 
sented, had  no  power  to  file  it  on  January  21, 1884,  "  nunc  pro  tunc^^  as 
of  the  actual  date.  The  endorsement  upon  the  statement  of  the  date 
when  it  was  filed  was  a  ministerial,  not  a  judicial  act.  The  failure  of 
the  local  officers  to  properly  endorse  the  statement  when  first  presented, 
and  to  make  the  proper  entry  upon  the  records,  could  not  jeopardize 
the  rights  of  Augustine.  Edward  E.  Chase  (1  L.  D.,  81).  And  they 
had  the  power  to  correct  their  error  afterwards  in  accordance  with  the 
truth.  When  substantial  justice  has  been  done  by  a  decision  in  a  case, 
it  will  not  be  reversed  on  appeal  for  ministerial  acts,  though  they  may 
have  been  informal  or  defective.    (Killiard  on  New  Trials,  720.) 

Your  judgment  is  affirmed. 
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KATLBOAD  GRANT— DETEBMINATIOK  OF  LIMITS. 

Gibson  t^.  Kobthbbn  Pacifio  B.  B.  Oo. 

In  the  ooofltmotion  of  »  diftgiam  ahowing  the  limits  of  a  railroad  grant  some  tracts 
aie  neoeoaarilly  inolnded  therein  that  are  more  than  the  designated  distance 
firom  the  line  of  road,  if  the  measnrement  iamade  to  a  point  directly  opposite 
Booh  tract,  bnt  are  within  said  distance  from  some  other  point  on  said  line. 

jSecretary  Noble  to  tka  Oommissumer  of  the  Oen&ral  Land  Office^  July  9y 

1892. 

Your  decision  of  April  16, 1891,  rejecting  the  application  oi  Homer 
Gibson  to  make  homestead  entry  for  the  NW.  ^  of  Sec.  27,  T.  18  N.,  B. 
9  W.,  Olympia,  Washington,  is  here  on  appeal  of  said  Gibson. 

His  application  was  made  January  5, 1886,  and  the  land  (which  is 
within  the  indeinnity  limits  of  the  Northern  Pacific  Bailroad)  was 
selected  by  the  company  May  12, 1885. 

You  correctly  held  that  the  selection  of  the  company  reserved  the 
land  from  entry  or  other  disx>osition.  See  Darland  v.  Northern  Pacifio 
B.  B.  Ck).,  12  L.  D.,  195. 

It  is  averred  by  counsel  that  the  tract  in  question  is  more  than  fifty 
miles  from  the  line  of  the  road,  and,  hence,  not  within  the  limits  of  the 
grant. 

Your  decision  rei)orts  the  tract  to  be  within  the  limits  of  said  grant, 
which,  upon  inquiry,  I  learn  is  correct,  according  to  the  diagram  on  file 
and  in  use  in  your  office  in  the  adjustment  of  the  grant. 

The  manner  of  the  preparation  of  diagrams  is  fiilly  set  forth  in  de- 
X^rtmental  decision  in  the  case  of  Scott  v,  Kansas  Pacific  Bailway 
Company,  5  L.  D.,  468,  being  as  follows: 

The  lateral  limits  of  a  grant  are  determined  by  drawing  Hues  on  each  side  of  the 
route  of  the  road  through  a  series  of  points,  at  the  precise  distance  therefrom  of  the 
width  of  the  grant,  on  tangential  Unes  to  arcs  having  a  radius  equal  to  the  width  of 
the  grant  on  each  side  of  the  route.     (SyUabus.) 

In  this  way,  on  the  bend  in  the  road,  many  tracts  may  be  included 
within  the  limits,  which,  measured  to  the  line  of  the  road  directly  oppo- 
site the  tract,  would  be  more  than  the  required  distance,  yet  such  tracts 
are  within  the  required  distance  firom  some  other  point  on  the  line  of 
road. 

There  is  nothing  in  the  appeal  to  lead  me  to  suppose  that  these  limits, 
established  many  years  ago,  are  not  in  accordance  with  the  theory  above 
described,  which  has  long  governed  your  office  in  the  adjustment  of  the 
limits  of  railroad  grants,  nor  does  it  show  that  any  error  was  made  in 
properly  laying  down  such  limits. 

I  therefore  affirm  your  decision  holding  that  the  land  is  not  subject 
to  Gibson's  application,  and  herewith  return  the  papers  in  the  case. 
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BAILROAD  GILINT-CONFLICTING  PRE-EMPTION  CLAIM. 

Northern  Pacific  E.  E.  Go.  v.  Smallbt. 

Land  embraced  within  a  pre-emption  claim  at  the  date  of  the  grant  to  this  company 
is  excepted  therefrom,  though  sneh  claim  is  abandoned  at  the  date  of  definite 
location  of  the  road. 

The  decision  of  the  United  States  Supreme  Court  in  the  ease  of  Bardon  v.  The  North- 
em  Pacific  R.  R.  Co.,  145  U.  S.,  535,  cited  and  followed. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office,  July  11,  1892. 

I  have  considered  the  case  of  the  Northern  Pacific  Railway  Company 
V,  James  A.  Smalley,  involving  Lots  6,  7,  and  8,  Sec.  1,  T.  9  N.,  B.  9 
W.,  Vancouver  land  district,  Washington,  on  appeal  by  the  company 
from  your  decision  of  October  1, 1886,  holding  the  tract  to  have  been 
excepted  from  the  grant. 

The  land  in  question  is  opposite  that  portion  of  the  road  extending 
from  Portland,  Oregon,  to  Tacoma,  Washington,  the  grant  to  aid  in 
the  construction  of  which  was  made  by  the  joint  resolution  of  May  31, 
1870  (16  Stat.,  378).  Northern  Pacific  Railroad  Company  v.  McBae,  6 
L.  D.,  400.  It  is  within  the  primary,  or  granted,  limits,  as  shown  by 
the  map  of  general  route  filed  August  13,  1870,  and  map  of  definite 
location  filed  September  13, 1873. 

On  September  14, 1869,  one  Matthew  Lamley  filed  pre-emption  de- 
claratory statement  I^o.  395  for  this  land,  alleging  settlement  thereon 
September  6, 1869,  which  is  still  of  record  uncanceled. 

Upon  an  application  by  Smalley  to  make  homestead  entry  of  this 
land,  presented  August  20, 1884,  alleging  settlement  in  1876,  a  hearing^ 
was  ordered,  at  which  it  was  shown  that  Lamley  settled,  as  alleged, 
viz.,  September  6, 1869,  and  that  he  continued  to  reside  thereon  until 
September  28, 1870,  when  he  abandoned  the  tract. 

In  the  case  of  Bardon  v.  iNTorthern  Pacific  Railroad  Oonpany  (145  XJ. 
S.,  535),  it  was  held  that  lands,  which,  at  the  date  of  the  grant  to  the 
Northern  Pacific  Railroad  Company,  were  segregated  from  the  public 
lands  within  the  limits  of  said  grant  by  reason  of  a  prior  pre-emption 
claim  to  it,  did  not,  upon  the  cancellation  of  such  claim,  although  prior 
to  the  definite  location  of  the  road,  pass  to  the  company,  but  remained 
to  the  United  States,  subject  to  disposition  as  otlier  lands. 

At  the  date  of  the  passage  of  the  resolution  of  May  31, 1870,  making 
the  grant  for  the  road  in  this  vicinity,  the  tract  in  question  was  em- 
braced in  the  pre-emption  claim  of  Lamley,  under  which  he  was  occu- 
pying and  improving  the  land,  and  it  was  therefore  excepted  from  the 
grant  made  by  said  resolution,  although  such  claim  had  been  aban- 
doned at  the  date  of  the  definite  location  of  the  road. 

Your  decision  is  therefore  af&rmed. 
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HOMESTEAD  ENTBT— MINERAL  LANDS-RES  JUDICATA. 

Bba  et  al.  V.  Stephenson. 

In  tlie  abaenoe  of  appeal,  the  finding  of  the  local  office  ae  to  the  character  of  land  is 
final  aa  between  th,e  parties  litigant. 

The  oonditiona  existing  at  the  date  of  final  entry,  determine  whether  land  shoald  be 
ezdnded  firom  homestead  entry  on  account  of  its  alleged  mineral  character. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  12, 1892. 

On  AprQ  12, 1883,  Daniel  D.  Stephenson  made  homestead  entry  Ko. 
2308  of  the  IST.  i  of  K.  W.  J  Sec.  14,  and  B.  i  of  S.  W.  i  Sec.  11,  T.  9  S. 
B.  39  E.,  W.  M..  at  La  Grande,  Oregon. 

On  April  17, 1889,  the  register  published  the  usual  notice  that  Ste- 
phenson would  make  final  proof  in  support  of  his  claim  before  the  county 
clerk  of  Baker  county,  Oregon,  on  June  6, 1889.  On  the  day  set  for 
taking  the  final  proof,  the  contestants  or  their  grantors  filed  their  pro- 
test, alleging  in  substance  that  the  land  in  dispute  is  more  valuable  for 
mining  than  for  agricultural  purposes,  and  asked  for  a  heariug.  Said 
protest  was  forwarded  with  said  final  proof  to  the  local  office. 

On  July  13, 1889,  a  hearing  was  ordered  to  be  held  at  the  local  office 
on  September  10, 1889,  to  determine  the  character  of  said  land.  The 
parties  appeared  and  testimony  was  submitted.  On  September  28, 1889, 
the  local  officers  rendered  their  joint  decision  ^<  that  the  tract  is  not 
mineral  land,  or  that  mineral  does  not  exist  in  paying  quantities 
therein.''  The  parties  were  duly  notified  of  said  decision  and  of  the 
right  of  apx>eal,  but  no  appeal  was  taken. 

On  Jane  11, 1890,  you  advised  the  local  officers,  that  upon  a  careful 
examination  of  the  testimony  their  said  decision  was  affirmed  and  the 
case  closed  under  Eule  48  of  the  Rules  of  Practice.  Final  certificate 
and  receipt  were  issued  Stephenson  for  the  land  on  July  7, 1890.  On 
January  18, 1891,  James  M.  Kea  and  others,  as  owners  of  the  Bonanza 
Queen  Placer  Mining  Claim,  filed  their  petition,  at  the  local  office,  alleg- 
ing their  ownership  and  possession  of  said  mining  claim,  embracing 
lands  partly  in  conflict  with  those  embraced  in  said  entry,  and  that  said 
mining  ground  is  of  great  value  for  placer  mining  purposes,  and  con- 
tains large  and  extensive  strata  of  gravel  deposit,  containing  placer 
gold,  and  of  no  value  for  agricultural  purposes.  That  they  and  their 
grantors,  at  the  time  said  entry  was  made,  were  preparing  to  open  the 
said  mine  for  mining  purposes  by  conducting  water  upon  the  same,  and 
that  having  brought  water  thereon,  in  the  years  1890,  and  1891,  they 
took  therefrom  large  amounts  of  placer  gold.  Wherefore  they  peti- 
tioned yoa  to  order  that  a  hearing  be  had,  and  that  they  be  permitted 
to  c«.-.it%'^t  the  right  of  said  Stephenson  to  a  patent  to  said  land  und«r 
and  by  virtue  of  said  entry*    This  petition  was  duly  sworn  to,  and  cor- 
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Toborated  by  the  affidavits  of  others^  and  was  forwarded  to  yon  by  the 
register's  letter  of  July  20, 1891. 

By  your  letter  of  September  12, 1891,  you  denied  the  petition  on  the 
following  ground. 

Ab  it  appears  that  Rea  et  al.  haye  had  ample  opportunity  to  snbstantiate  their 
charge,  and  utterly  fiuled  at  the  hearing  to  establish  the  mineral  character  of  the 
land  in  controyersy,  I  do  not  think  that  they  ahonld  now  be  permitted  to  nrge  the 
same  objection  to  this  entry. 

An  appeal  now  brings  the  case  before  me. 

The  first  error  specified  in  the  assignment  of  errors  is  as  follows : 

In  holding  that  the  question  of  the  right  of  these  contestants  in  and  to  said  lands 
had  been  adjudicated. 

The  mineral  character  of  this  same  land  was  directly  put  in  issue  be- 
tween the  same  parties  in  the  contest  before  the  local  officers  already 
recited,  and  was  adjudicated  by  them,  and  no  appeal  was  taken.  These 
contestants  or  their  grantors  had  no  right  to  the  land  if  it  was  not  min- 
eral. The  decision  that  it  was  not  mineral  was  an  adjudication  that 
they  had  no  right  to  the  land.    That  question  then  became  re8  judicata. 

The  petition  alleges,  however,  that  since  said  final  entry  was  allowed 
the  contestants  have  proved  by  mining  operations  that  the  land  does 
produce  mineral  in  paying  quantities.  But  it  was  held  in  Defieback  v. 
Hawke  (115  U.  S.  392,  405)  that— 

The  certificate  of  purchase  which  was  given  to  him  (the  entryman)  upon  the 
entry,  was,  so  far  as  the  acquisition  of  title  by  any  other  party  was  concerned,  equiv- 
alent to  a  patent.  It  was  not  until  the  28th  of  July,  following  that  the  probate  J  udge 
entered  the  townsite.  The  land  had  then  ceased  to  be  the  subject  of  sale  by  the  gov- 
ernment. It  was  no  longer  its  property ;  it  held  the  legal  title  only  in  trust  for  the 
holder  of  the  certificate.  Witherspoon  r.  Duncan,  4  Wall.,  210, 218.  When  the  patent 
was  subsequently  issued,  it  related  back  to  theinceptionof  the  right  of  the  patentee. 

The  same  doctrine  was  applied  in  the  case  of  the  Colorado  Goal  Co., 
V.  United  States  (123  U.  8.,  307,  328),  in  which  the  following  language 
is  used : 

A  change  in  the  conditions  occurring  subsequently  to  the  sale,  whereby  new  dis- 
eoveries  are  made  or  by  means  whereof  it  may  become  profitable  to  work  the  veins 
as  mines,  cannot  affect  the  title  as  it  passed  at  the  time  of  the  sale.  The  question 
must  be  determined  according  to  the  facts  in  existence  at  the  time  of  the  sale. 

These  principles  are  applicable  to  the  present  case.  The  homestead 
law  provides  (Sec.  2302,  Rev.  Stat.)  as  follows: 

Nor  shall  any  mineral  lands  be  liable  to  entry  and  settlement  under  its  provisions. 

In  the  case  of  James  K.  Jacks  et  aZ.,  (7  L.  D.,  570)  where  there  was  a 
homestead  entry,  it  was  held  that  "  the  subsequent  discovery  of  coal, 
on  a  small  portion  of  the  land,  after  the  final  entry,  cannot  affect  the 
right  of  the  purchaser,  who  had  completed  his  entry." 

See  also  Hamish  v,  Wallace  (13  L.  D.,  108). 

From  these  authorities  it  is  evident  that  the  question  of  the  charac- 
ter of  the  land  must  be  determined,  in  the  case  of  a  homestead  entry, 
as  of  the  date  when  the  final  entry  is  made,  and  under  the  conditions 
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then  existing.  Judged  by  this  mle  the  land  in  dispute  has  been  form- 
ally determined  not  to  be  mineral  land,  and  discoveries  made  since  the 
entry  ought  not  to  be  allowed  to  affect  that  judgment. 

This  disposes  of  the  case  and  makes  it  unnecessary  to  consider  the 
other  questions  raised  upon  the  record. 
Your  judgment  is  affirmed. 


8KOONI>  TIMBER  CULTITRE  ENTRT— REPBALING  ACT, 

James  0.  Fosteb. 

A  teoond  timber  culture  entry  may  be  made  where  the  first,  through  defective  surrey b, 
Inclndee  land  not  intended  to  be  taken  and  is,  for  that  reason,  relinquished. 

An  application  to  make  a  second  timber  culture  entry,  pending  at  the  repeal  of  the 
timber  culture  law,  is  protected  by  the  terms  of  the  repealing  act,  though  such 
application  may  require  amendment  before  favorable  action  can  be  taken  thereon. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  12^  1892. 

m 

I  have  considered  the  appeal  of  James  0.  Poster,  from  your  decision 
of  May  19, 1891,  rejecting  his  application  to  amend  timber  culture  en- 
try, to  cover  S.  i  of  the  H^.  B.  J  and  B.  i  of  the  K  W.  J  section  19,  T.  22 
K.,  B.  44  W.,  Alliance,  Nebraska  land  district. 

The  history  of  this  case  is  peculiar.  As  shown  by  the  records  of 
your  office,  on  June  28, 1888,  he  filed  a  declaratory  statement  for  lot  1 
being  N.  E.J  of  N.  B.J)  of  section  No.  1  T.  23,  R.  46  W.,  and  for  the  S. 
B.  i  of  the  N.  W.  i  and  lots  3  and  4  (being  N.  t^  N.  W.  J)  of  section  6 
T.  23  B.  45  W.,  of  said  land  district,  and  on  January  12,  1889,  he 
amended  this  filing  by  relinquishing  the  N.  E.  ^  of  N.  E.  ^  of  section  1 
T.  23  B.  46  and  filing  for  the  N.  W.  i  of  N.  E.  J  of  section  6,  T.  23  B. 
46  W. 

Afterward,  on  February  16, 1889,  he  made  a  timber  culture  entry  for 
bts  1,  2,  3,  4,  of  section  1  T.  23  N.  B.  46  W.,  (These  lots  are  simply  the 
N.  i  of  N.  B.  i  and  N.  J  N.  W.  J  of  the  section,  they  are  full  quarter 
quarter  sections  and  were  not  surveyed  or  numbered  as  lots). 

On  January  14, 1891,  the  claimant  made  an  affidavit,  and  on  JMarch 
18,  following,  he  supplemented  this  by  a  detailed  statement  of  the  case. 
He  avers  that  he  procured  a  surveyor.  Sweeny,  to  make  a  survey  for 
him  80  that  he  could  get  the  proper  description  for  his  declaratory 
statement  filing,  and  made  it  according  to  this  survey.    He  says : 

The  land  affiant  selected  for  said  filing  was  a  small  fertile  valley  surrounded  by 
worthless  sand  hills  and  ''blowouts"  and  affiant  chose  his  claim  to  conform  as  nearly 
as  possible  to  the  said  Talley. 

That  shortly  after  his  declaratory  statement  filing  Surveyor  Merrill 
ran  the  lines  of  the  survey  and  a  mistake  was  discovered  in  the  Sweeny 
survey  so  his  filing  appeared  to  be  too  far  west;  then  he  amended  by 
lelinquishing  the  western  "forty"  of  his  filing  and  taking  a  forty  on 
the  east  of  his  main  tract.    About  a  month  after  he  had  secured  this 
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amended  entry,  Merrill  made  another  snrvey  starting  at  another  comer, 
and  discovered  that  not  only  was  Sweeny's  snrvey  wrong  but  his  own 
former  survey  was  also  erroneous  and  that  afflant^s  claim  was  about  a 
mile  west  of  the  land  covered  by  his  filing.  He  was  immediately  ap- 
prised of  this  fact,  and  consulted  his  attorney,  who  was  fearful  that  an- 
other amended  entry  would  not  be  allowed  on  his  declaratory  state- 
ment. This  last  survey  showed  that  the  valley  he  was  trying  to  acquire 
title  to  and  was  improving  as  a  pre-emption  claim  was  very  nearly  the 
N.  J  N.  E.  i  and  K  J  liT.  W.  J  of  section  1  of  T.  23  F.  E.  46  W.,  so  under 
the  advice  of  his  attorney,  and  having  never  exercised  his  right  to 
make  timber  culture  entry,  he  filed  on  the  four  tracts  described  as  lots 
1,  2, 3,  4,  of  said  section  No.  1.  After  he  had  thus  made  timber  culture 
entry  for  the  land  he  was  living  on,  and  supposing  his  pre-emption 
claim  was  on  the  sand  hills  and  that  he  was  not  on  it,  a  surveyor  by  the 
name  of  Hoskins  was  employed  to  retrace  the  government  surveys  and 
beginning  on  the  east  he  retraced  the  surveys  all  over,  to  the  accept- 
ance of  the  county  surveyor  and  it  was  demonstrated  by  this  survey 
that  Foster's  pre-emption  filing  was  not  as  erroneous  as  supposed,  but 
that  it  covered  a  large  portion  of  the  valley,  and  the  portion  not  cov- 
ered was  mostly  in  sections  36  and  not  subject  to  entry.  Thereupon  find- 
ing that  his  timber  culture  entry,  which  he  supposed  was  in  the  valley 
wa^  on  the  sand  hills  and  in  section  16,  and  that  his  declaratory  state- 
ment covered  the  lands  he  was  settled  upon  he  made  proof  and  cash 
entry  No.  1381  upon  his  pre-emption  declaratory  statement,  and  he 
asked  in  said  affidavit  to  have  the  timber  culture  entry  amended  and 
that  he  be  allowed  to  enter  the  S.  J  N.  B.  J  and  E.  i  N.  W.  J  section 
19,  T.  22  K  44  W.,  6th  P.  M.,  Nebraska. 

The  first  affidavit  filed  by  Foster  was  deemed  incomplete  and  indefi- 
nite and  was  hold  insufficient,  whereupon  the  supplementary  or  amended 
affidavit  was  filed,  and  the  local  officers  reconsidered  the  case  and  rec- 
ommended the  allowance  of  the  entry.  You  rejected  it  because  the  first 
application  was  incomplete,  and  the  act  of  March  3, 1891,  repealing 
timber  culture  laws,  having  been  passed  before  the  application  to  amend 
was  made,  that  he  having  no  accrued  right  prior  to  March  3, 1891,  could 
acquire  none. 

This  application  is  not  in  effect  an  application  to  amend  but  an  appli- 
cation to  make  second  entry.  It  is  somewhat  similar  to  the  case  of 
Clement  Spracklen  (10  L,,  D.  9)  but  in  the  latter  case  the  land  entered 
was  covered  by  a  prior  bona  fide  pre-emption  claim,  which,  it  appears 
should  have  been  but  was  not  shown  by  the  records. 

On  an  application  to  amend  the  entry,  the  homestead  was  canceled, 
without  prejudice,  and  he  was  allowed  to  enter  other  land  in  lieu  thereofc 
In  the  case  at  bar,  the  entryman  was  deceived  by  erroneous  surveys, 
and  while  he  thought  his  timber  culture  entry  was  for  a  part  of  a  fertile 
valley  it  proves  to  be  upon  a  worthless  sand  hill,  and  the  land  he  thought 
he  was  entering,  the  fertile  land,  was  in  fact  covered  by  his  pre-emption 
claim* 
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Were  it  not  fox  the  repeal  of  timber  caltare  laws  there  would  be  little 
OT  no  question  that  the  manifest  good  faith  of  Foster  and  his  diligence 
would  entitle  him  to  have  the  timber  culture  entry  canceled  without 
prejudice  to  his  right  to  make  a  second  entry. 

Had  he  however,  initiated  such  proceedings  as  would  entitle  him  to 
complete  an  entry  after  March  3, 1891  f 

First  he  has  a  timber  culture  entry  (on  worthless  land)  but  it  covers 
one  hundred  and  sixty  acres.  He  applied  to  amend  or  rather  to  sur- 
rend^  this  entry  and  have  it  canceled  without  prejudice  that  he  might 
enter  the  lands  described  in  his  application.  Had  this  application  been 
in  due  form  and  considered  sufficient  in  law,  it  would  undoubtedly  have 
been  allowed  in  February  1891,  but  being  considered  insufficient  it  was 
amended  or  supplemented  and  it  appears  to  have  made  a  sufficient 
showing  when  so  amended  to  entitle  him  to  the  relief  asked.  It  is  the 
usual  rule  that  an  amended  pleading  relates  back  to  the  filing  of  the 
original  one,  the  case  being  heard  or  tried  under  the  law  as  it  stood 
when  the  action  was  commenced,  and  I  see  no  reason  why  this  amend- 
ment does  not  relate  back  to  the  date  of  filing  of  the  defective  applica- 
tion. 

Th^re  is  no  adverse  claim.  The  government  is  alone  interested. 
The  entryman  used  diligence  in  attempting  to  locate  his  pre-emption* 
The  shifting  surveys  misled  him  and  caused  him  to  enter  for  timber 
culture  and  pay  the  fees  for  land  that  is  worthless.  The  survey  he  had 
made  at  first  proved  to  be  nearer  correct  than  the  two  subsequent  ones 
that  caused  the  trouble.  There  is  in  the  case  strong  evidence  of  good 
&ith,  and  diligence  and  if  the  amendment  is  not  allowed  the  money 
paid  cannot  be  refunded  and  a  grave  wrong  is  the  inevitable  result. 
Justice  and  fidmess  indicate  that  the  application  should  be  allowed. 
Your  raling  is  therefore  set  aside,  and  the  entry  will  be  allowed  as 
prayed  for. 


FBOTBST— ORDBB  TOB,  HBARrNTG— PRE-BMPTION. 
BAKBB  ST  AL.  V.  BlGrOe. 

An  order  of  lAie  OonuBiBsioner  directing  a  heariug  on  an  informal  proteet  against 
'  ftnal  proof  Ib  within  Ms  discretion,  and  an  appeal  will  not  lie  therefrom. 

A  pre-emption  settlement  made  and  maintained  in  good  faith  for  agricnltaral  pur* 
poses  apon  unsurveyed  and  unoccupied  land  is  not  defeated  by  the  subsequent 
occapancy  of  the  land  by  others  for  the  purposes  of  trade,  nor  by  the  fact  that 
the  pre-emptor  himself  engages  in  business  on  said  land. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  July  13, 

1892. 

On  the  10th  of  July,  1890,  Francis  M.  Biggs  made  pre-emption  final 
proof  for  the  SWJ  of  Sec.  5,  T.  48  N.,  R.  6  W.,  (XJte  Series)  Gunnison 
land  district,  Colorado.  His  proof  was  made  before  the  clerk  of  the 
district  court  of  Montrose  county,  Colorado.    It  was  accepted  by  the 
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local  officers,  and  flnal  certificate  and  receiptissued  by  them  on  the  22d 
of  that  month. 

The  day  prior  to  the  making  of  said  proof  by  Biggs,  A.  B.  Baker 
and  William  Budelier  filed  with  the  clerk  of  said  conrt  a  protest  in 
which  they  alleged  that  Biggs  did  not  settle  upon  the  land  and  use  it 
for  agricultural  purposes;  that  it  was  used  for  purposes  of  trade  and 
business;  that  the  town  of  Cimarron  was  situated  on  said  laud,  and 
that  the  inhabitants  of  said  town  claim  the  right  to  secure  the  entry  of 
said  land  by  the  county  judge  of  said  county,  in  trust  for  the  use  and 
benefit  of  the  inhabitants  thereof. 

This  protest  was  forwarded  to  the  local  office  with  the  flnal  proof  of 
Biggs,  and  was  rejected  by  the  register  and  receiver  "because  it  does 
not  show  that  protestants  have  any  title,  or  that  there  is  any  town  site 
on  the  land,  and  because  protest  is  not  in  proper  form.^  The  protest 
was  signed  by  Budelier  and  Baker,  as  was  also  the  following: 

Wm.  Budelier  and  A.  E.  Baker  being  each  duly  Bwom  under  oath  say  the  aUega- 
tions  contained  in  the  foregoing  protest  signed  by  them  are  substantially  true. 

Samuel  Wells,  J.  P.,  certifies  that  this  was  sworn  to  before  him  on 
the  9th  of  July,  1890. 

An  appeal  being  taken  by  the  protestants  from  the  action  of  the  local 
officers,  a  hearing  was  ordered  by  you,  which  took  place  in  January, 
1891,  and  resulted  in  a  joint  decision  by  the  local  officers  in  favor  of  the 
entry,  and  recommending  that  a  patent  issue  therefor. 

From  such  decision  an  appeal  was  taken  to  your  office,  where  the 
action  of  the  local  officers  was  reversed  by  you  on  the  6th  of  July,  1891. 
Hattie  M.  Biggs,  the  widow  and  administratrix  of  Francis  M.  Biggs, 
deceased,  appeals  from  your  decision  to  the  Department.  The  errors 
complained  of  in  your  decision  are  enumerated  as  follows: 

1st.  That  the  decision  rendered  herein  by  said  commissioner  holding  the  entry 
made  by  Francis  M.  Biggs  for  cancellation  sach  entry  being  pre-emption  cash  entry 
No.  1106  is  contrary  to  the  eyidence  adduced  upon  the  trial  before  the  register  and 
receiyer  of  the  United  States  Land  Office  at  Gunnison,  Colorado. 

2nd.  That  such  decision  is  contrary  to  the  laws  in  relation  to  pre-emption  cash 
entries. 

3rd.  That  said  commissioner  erred  in  finding  that  plaintiffs  filed  with  the  clerk  of 
the  district  court  upon  July  9ih,  1890  an  affidavit  protesting  against  the  allowance 
of  the  entry  which  was  sufficient  in  law ;  and  said  commissioner  erred  in  holding 
that  any  affidavit  was  filed  by  the  plaintiffs  on  said  date  stating  that  this  defendant 
and  others  settled  upon  the  land  for  town  site  purposes  and  that  the  tract  has  been 
whoBy  used  for  purposes  of  trade  and  business. 

4th.  That  said  commissioner  erred  in  holding  that  an  affidavit  sufficient  under  the 
law  had  been  filed  by  plaintiff  prior  to  the  execution  of  defendants  final  deposi- 
tions. 

5th.  That  said  commissioner  erred  in  holding  that  there  is  or  was  at  any  time  a 
railroad  town  or  any  other  town  called  Cimmaron,  covering  the  tract  of  land  in  ques- 
tion. 

6th.  That  said  commissioner  erred  in  finding  that  sometime  in  1883  this  defendant 
went  upon  said  land  and  purchased  a  saloon  and  from  that  time  to  the  present  has 
continuously  engaged  in  that  business. 
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7th.  That  said  oommissioner  erred  in  finding  that  this  defendant  intended  to  con- 
vey a  portion  of  said  land  after  he  had  obtained  title  thereto. 

8th.  That  said  commissioner  erred  in  finding  that  long  prior  to  the  date  when  this 
defendant  made  final  proof  the  land  was  used  for  pnrposes  of  trade  and  business  and 
was  so  used  by  defendants  permisflion  and  is  therefore  excepted  from  entry. 

9th.  That  said  commissioner  erred  in  finding  that  the  entry  made  by  this  defend- 
ant upon  said  land  was  not  made  in  good  faith  and  with  a  bona  fide  intention  on  his 
part  of  complying  with  the  requirements  of  the  pre-emption  law. 

The  Eules  of  Practice  of  the  Department  make  no  provisions  for 
hearings  in  the  case  of  protests,  but  they  are  very  specific  in  reference 
to  all  matters  relating  to  hearings  in  contest  cases.  Where  a  hearing 
is  applied  for  in  case  of  contest,  rale  2  provides  that  the  application 
must  be-accompanied  by  an  affidavit  fiilly  setting  forth  the  facts  which 
constitute  the  grounds  of  contest.  If  the  case  is  one  in  which  an  entry 
has  been  allowed  and  remains  of  record,  rule  3  provides  that  the  affi- 
davit of  contestant  must  be  accompanied  by  the  affidavits  of  one  or 
more  witnesses  in  support  of  the  allegations  made. 

I  do  not  think  that  it  is  absolutely  necessary  that  a  protest  should  be 
accompanied  by  an  affidavit.  In  Blakely  v.  Kaiser  (12  L.  D.,  202),  it 
was  said  that  if  the  local  officers  received  information  in  regard  to  the 
matter,  it  was  their  duty  to  take  action  thereon,  and  to  inform  your 
office  regarding  the  same,  even  if  no  protest  were  filed,  and  the  infor- 
mation came  to  them  in  an  informal  manner,  and  in  Tuttle  v.  Parkin 
(9  L.  D.,  495)  a  decided  distinction  is  recognized  between  a  protest  and 
a  contest.  Your  order  directing  a  hearing  upon  the  paper  filed,  was 
within  your  discretion,  and  was  not  subject  to  appeal. 

From  the  record  in  the  case  it  appears  that  prior  to  1883,  a  person 
named  McMinn,  and  a  certain  Captain  GUne,  had  i)os8ession  of  the  land 
in  question,  and  owned  certain  improvements  thereon  About  twenty- 
five  acres  of  the  land  were  level,  the  balance  being  hilly,  and  fit  only 
for  grazing.  Biggs  bought  out  the  interests  of  McMinn  and  Gline,  pay- 
ing them  $050  for  their  improvements  and  possessory  rights.  He  es- 
tablished his  residence  upon  the  land  in  February,  1883,  and  continued 
to  reside  there  until  the  hearing. 

After  Biggs  established  his  residence  upon  the  land,  theEio  Grande 
Bailroad  Company  built  its  road  through  the  valley,  taking  about 
twenty  acres  of  his  level  land  for  its  track,  depot,  round  house  and 
other  purposes.  This  left  him  only  about  five  acres  of  level  land,  but 
as  it  brought  quite  a  number  of  persons  there  in  the  employ  of  the  rail- 
road, he  established  a  saloon,  using  the  hilly  portion  of  his  land  for 
grazing  and  stock  raising. 

The  railroad  company  charged  its  employes  one  dollar  per  month  for 
the  privilege  of  building  their  shanties  upon  its  land.  To  avoid  the 
payment  of  this  sum,  quite  a  number  obtained  permission  from  Biggs 
to  erect  their  houses  upon  his  land.  This  he  allowed  them  to  do,  free 
of  charge. 

At  the  time  he  made  his  settlement  the  land  was  not  surveyed  by 
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the  government.  He  procured  one  to  be  made  by  the  county  surveyor, 
and  established  his  lines  accordingly.  When  the  government  survey 
was  made,  his  line  was  changed  so  as  to  take  in  a  strip  upon  which  sev- 
eral persons  had  erected  structures  and  commenced  business.  It  is 
this  fact  which  gives  rise  to  the  charge  in  the  protest  that  the  land  in- 
cluded in  his  entry  was  used  for  purposes  of  trade  and  business.  None 
of  the  persons  residing  on  this  strip  had  taken  any  proceedings  to  pro- 
cure title  to  the  land  upon  which  they  were  living. 

The  railroad  plat  of  selection  for  Cimarron  depot,  and  its  rights  there- 
under, was  approved  by  the  Secretary  of  the  Interior  Septeml)er  25, 
1883,  and  was  filed  in  the  local  land  office  on  the  12th  of  October  of 
that  year.  After  this  selection,  the  company  obtained  from  Biggs  a 
deed  for  the  land  covered  thereby,  some  twenty  acres.  He  also  made 
conveyances  or  gifts  of  lands  for  a  school  house,  and  for  a  cemetery, 
under  the  provisions  of  section  2288  Revised  Statutes. 

In  your  decision  you  state  that  Biggs  admits  that  with  his pernmsion 
parties  have  built  business  and  residence  houses  upon  the  land  in  ques- 
tion. I  find  no  such  admission  in  his  evidence,  so  far  as  places  of 
business  are  concerned.  He  admits  that  he  allowed  parties  to  build 
residences  upon  the  land,  but  the  only  case  in  which  such  permission 
was  given  in  writing,  and  to  which  you  refor  by  name  is  that  of  John 
T.  Benge,  in  which  it  was  said :  **  It  is  also  a  consideration  of  this  lease, 
that  the  party  of  the  second  part  agrees  to  never  sell,  give  away,  or 
traffic  in  any  manner  in  intoxicating  liquors,  or  other  mercantile  busi- 
ness." 

As  already  stated,  the  only  business  places  upon  the  tract,  except 
those  on  the  railroad  land,  and  the  residence  and  saloon  of  Biggs,  were 
upon  the  strip  which  he  did  not  claim,  and  which  he  did  not  include  in 
his  entry  until  after  the  government  survey. 

Both  the  protestants  are  employes  of  the  railroad  company,  Baker 
as  car  inspector,  and  Budelier  as  conductor  on  a  freight  train.  Baker 
resides  on  the  land  of  the  company,  and  Budelier  lives  in  a  house  at- 
tached to  that  of  his  father-in-law.  The  house  of  the  latter  is  on  rail- 
road land,  but  Budelier's  part  extends  over  the  line,  and  onto  the  land 
of  Biggs. 

Biggs  testifies  that  he  made  his  settlement  in  good  faith,  intending 
to  acquire  title  to  the  land  under  the  pre-emption  laws  of  the  United 
States.    In  this  he  is  not  contradicted. 

The  evidence  at  the  hearing  shows  the  hilly  portion  of  the  land  to  be 
valuable  for  grazing,  and  that  it  is  used  for  that  purpose  by  Biggs  who 
has  five  cows,  twenty-five  horses,  some  young  cattle,  and  twenty  hogs. 
His  final  proof  shows  his  improvements  to  be  worth  $1,375. 

Section  2258,  Revised  Statutes,  describes  the  classes  of  land  not  sub- 
ject to  pre-emption.  The  first  class  is  lands  included  in  reservations; 
the  second  is  those  in  incorporated  towns,  or  selected  as  the  site  of  a 
city  or  town;  the  third  is  lands  actually  settled  and  occupied  for  pur- 
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poses  of  trade  and  business,  and  not  for  agriculture,  and  the  fourth  is 
lands  on  which  are  situated  any  known  salines  or  mines.  The  land  in 
question  is  not  included  in  the  first,  second  or  fourth  classes,  while  as  to 
the  third,  there  was  no  settler  upon  the  tract  at  the  time  Biggs  estab- 
lished his  residence  there.  Afterwards  the  railroad  established  its  sta- 
tion, and  took  nearly  all  the  land  which  could  be  used  for  business  pur- 
poses. Had  it  been  the  intention  of  Biggs  to  settle  upon  the  land  as  a 
town  site,  he  had  no  land  which  could  be  used  for  that  purpose  after 
the  railroad  took  twenty  acres  out  of  the  center  of  his  twenty-five  of 
level  ground. 

In  the  case  of  Doud  et  al.  v.  Slocomb  (9  L.  D.,  532),  the  lands  were 
originally  settled  upon  by  the  claimant  and  others  as  a  townsite,  and 
actually  occupied  for  the  purposes  of  trade  and  business.  In  that  case 
the  entry  was  held  illegal  and  was  canceled.  In  the  case  of  Fonts  v. 
Thompson  (10  L.  D.,  649),  the  land  was  taken  because  it  contained  a 
mineral  spring,  and  the  parties  immediately  commenced  the  erection  of 
a  hotel,  cottages,  bath  houses,  stores,  etc.,  so  that  at  the  time  of  the 
hearing  there  were  twenty  cottages,  beside  the  hotel  and  other  places 
mentioned,  and  the.land  was  made  use  of  for  the  purpose  of  maintain- 
ing a  health  resort  thereon.    The  entry  was  canceled. 

Those  cases,  however,  differed  materially  from  the  one  at  bar.  In 
one  of  these  the  land  was  used  from  the  first  as  a  town  site,  and  in  the 
other  as  a  health  resort.  In  the  case  before  me,  Biggs  took  the  land 
for  grazing  purposes,  and  has  ever  since  used  it  as  a  ranch  for  his  cattle 
and  horses.  I  do  not  think  it  is  included  in  the  third  class  enumerated 
in  section  2258,  Revised  Statutes. 

The  register  and  receiver  heard  all  of  the  evidence  upon  the  trial, 
and  after  considering  the  same,  united  in  a  decision  in  which  they  care- 
fully enumerated  the  facts  of  the  case  and  their  conclusions  thereon. 
I  have  examined  the  whole  record,  and  concur  in  the  conclusions  reached 
by  the  register  and  receiver.  The  decision  appealed  from  is  therefore 
reversed. 


mining  claim— adt1br8e  proceedikgs-begulations. 
Hawkeys  Placer  v.  Gray  Eagle  Placer. 

The  Deparimenty  in  the  ezeroise  of  its  disoretioni  maysuBpend  its  regulations  to 

avoid  an  act  of  injustice. 
The  failure  of  an  adyerse  claimant,  who  appears  as  a  transferee,  to  furnish  an  abstract 

of  title  will  not  defeat  his  right  to  be  heard  where  he  has  in  good  faith  complied 

with  the  regulations  so  far  as  possible. 

Fint  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  13y  1892. 

On  Mareh  26, 1889,  T.  O.  Duming,  as  agent  and  superintendent  of 
the  Gray  Eagle  Mining  Gompany  (duly  incorporated),  made  application 
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in  behalf  of  said  company,  as  owner,  for  a  patent  for  the  Gray  Eagle 
Placer  Mine,  embracing  145.43  acres  of  gold  bearing  placer  miniug 
ground,  situated  in  the  Spring  Garden  mining  district,  county  of  Placer, 
California,  in  Sec.  6,  T.  13  N.,  E.  10  E.,  M.  D.  M.,  at  Sacramento,  Cali- 
fornia. 

Notice  of  said  application  was  duly  published  in  the  "Placer  Herald," 
a  weekly  newspaper,  published  in  said  county,  for  ten  successive  weeks, 
beginning  March  30,  and  ending  June  1, 1889,  the  sixtieth  day  of  pub- 
lication being  May  29, 1889. 

On  July  24, 1889,  said  company  was  allowed  to  purchase  said  claim 
(mineral  entry  No.  1339)  and  final  certificate  and  receipt  therefor  were 
issued. 

On  May  28, 1889,  Eli  Seavey  offered  to  file  an  adverse  claim,  alleging 
ownership  of  the  Hawkeye  Placer,  which  conflicts  with  the  Gray  Eagle 
Placer  to  the  extent  of  77.7  acres. 

On  May  29, 1889,  the  local  officers  to  reflised  to  receive  and  file  said 
adverse  claim  for  ^^  non-compliance  with  the  requirements  of  paragraph 
48  of  Circular  of  October  31, 1881." 

The  said  paragraph  requires  that  the  adverse  notice  must  set  forth: . 

Whether  the  adveTse  party  claims  as  a  parchaser  for  yalnable  cousideratiou  or  as 
a  locator;  if  the  former,  a  certified  copy  of  the  original  location,  the  original  con- 
veyance, a  dnly  certified  copy  thereof,  or  an  abstract  of  title  from  the  office  of  the 
proper  recorder  should  be  famished. 

The  adverse  claimant  sets  forth'in  his  affidavit  that  he  is  the  owner  by 
purchase  and  in  possession  of  the  adverse  Hawkeye  Placer  Mine,  that 
it  was  located  in  1856,  consisting  of  about  117  acres,  by  six  persons 
whose  names  are  given;  that  the  mining  records  of  the  said  district 
wherein  was  recorded  the  said  notice  of  location  have  been  for  many 
years  lost,  and  no  copy  thereof  can  now  be  produced;  that  said  mine 
was  properly  marked  on  the  ground,  and  notice  of  location  recorded  in 
the  proper  district  in  1866;  that  said  locators  and  their  grantees  re- 
mained continuously  in  possession  and  expended  on  said  location  more 
than  $12,000;  that  in  1858  said  locators  and  their  grantees  conveyed 
said  mine  to  said  Seavey,  but  that  none  of  the  said  several  transfers 
and  conveyances  can  be  made  to  appear  by  reference  to  an  abstract  of 
title,  for  the  reason  that  all  of  said  records  are  lost. 

A  diagram  or  map  was  attached  to  said  adverse  claim,  duly  certified 
by  a  United  States  deputy  surveyor,  which  presented  a  correct  descrip- 
tion of  the  relative  locations  of  the  said  Hawkeye  mine,  and  of  the  said 
Gray  Eagle  mine. 

A  motion  for  a  rehearing  before  the  local  officers  was  presented  to 
them  on  June  6, 1889,  under  Eule  76  of  Practice,  and  on  July  23, 1889, 
the  order  May  30, 1889,  refusing  to  file  the  adverse  claim  was  affirmed. 
Said  motion  was  accompanied  by  affidavits  showing  that  said  convey- 
ances were  in  writing,  and  that  Seavey  paid  $700  for  the  said  mining 
claim. 
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An  appeal  was  taken,  and  by  your  letter  of  July  30, 1891,  you  reversed 
the  decision  rejecting  said  adverse  claim,  and  allowed  the  adverse  claim- 
ant thirty  days  from  notice  in  which  to  commence  suit  upon  his  adverse 
daim  in  a  court  of  competent  jurisdiction.  An  appeal  now  brings  the 
case  before  this  Department. 

The  ground  of  your  decision  is  said  to  be: 

The  omission  to  file  an  abstract  should  be  treated  as  an  irregularity  and  not  as  a 
defect  that  vitiates  the  adverse  claim.  No  one  is  injured  by  tlie  omissioo,  and  it 
would  be  extremely  technical  to  treat  it  as  good  cause  for  rejecting  the  claim. 

The  non-compliance  in  this  case  was  with  the  requirement  of  a  rule 
and  not  of  a  statute,  and  the  rule  should  not  be  so  strictly  followed  as 
to  require  an  impossibility  or  work  iigustice.  A  court  may,  under  cir- 
cumstances, avoid  an  act  of  injustice  by  the  suspension  of  its  rules, 
where  its  discretion  may  be  fairly  exercised.  Yturbid's  Executors  v. 
United  States  (22  How.  290).  This  Department  has  the  same  power 
and  can  take  up  a  case  and  dispose  of  it  in  accordance  with  law  and 
justice.  Knight  v.  United  States  Land  Association  (142  U.  S.,  161- 
181). 

The  adverse  claimant  appears  to  have  done  in  good  faith  all  that 
was  in  his  power  to  comply  with  the  rule,  and  in  such  a  case  the  rule 
will  not  be  held  to  operate  as  a  bar.  Jenny  Lind  v.  Eureka  (Oopp's 
Mineral  Lands,  124-129).  An  omission  to  file  an  abstract  was  in  that 
case  treated  ^^  as  an  irregularity  only,  and  not  as  a  defect  that  vitiates 
the  adverse  daim." 

Sec.  2326  of  the  Bevised  Statutes  requires  that  the  adverse  claim 
<<  shall  show  the  nature,  boundaries  and  extent  of  such  adverse  claim,'' 
and  there  was  a  sufficient  compliance  with  this  requirement  by  the 
adverse  claimant. 

Your  judgment  is  affirmed* 


pbacticb-noticb-jukisdigtiok* 

Funk  v.  Msyeb. 

That  a  notice  to  take  teetimony  before  a  commiasioner  does  not  designate  the  day  of 
hearing  before  the  local  office  wlU  not  defeat  the  Jurisdiction  of  said  office,  where 
due  notice  of  the  contest  is  given  in  the  first  instance  and  the  case  is  continued 
to  a  day  certain. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  July  13y  1892. 

On  May  27, 1886,  Sophia  Meyer  made  timber-culture  entry  No.  11,131, 
for  the  NE.  i  of  Sec.  31,  T.  130  N.,  R.  03  W.,  Fargo,  North  Dakota. 

On  January  29, 1890,  Edward  J.  Funk  filed  his  affidavit  of  contest 
agaiust  the  entry,  allegiug  that — 

the  said  So])hia  Meyer  is  dead  and  has  been  for  two  years  last  past;  that  the  heirs 
of  said  deceased  have  failed  to  plant  or  cultivate  any  part  of  said  tract  the  third 
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year  after  filing  of  deceased,  and  have  failed  to  plant  the  trees,  seeds,  or  cuttings, 
any  part  of  said  tract  since  (be  same  was  entered  by  the  deceased  as  a  timber-cnltiure 
claim. 

Notice  was  issued  February  11, 1890,  citing  the  parties  to  api>ear  at 
the  local  office,  March  '26,  1890. 

February  27, 1890,  contestant  made  affidavit  before  the  register,  stat- 
ing: 

That  from  the  time  said  notices  were  received he  has  made  diligent 

search  and  inquiry  for  the  heirs  of  deceased  claimant  and  has  failed  to  find  any  of 
such  heirs  in  the  State,  with  the  exception  of  Mrs.  Charles.  Funk,  who  is  the  daugh- 
ter of  the  deceased,  and  who  resides  on and  who  infunued 

this  affiant  that  she  is  the  only  heir  living  in  North  Dakota,  and  that  there  is  only 
one  other  heir,  and  that  such  heir  resides  some  where  in  the  State  of  New  York ;  that 
affiant  was  acquainted  with  deceased  claimant  and  with  her  daughter,  Mrs.  Charlea 
Funk,  while  they  were  residing  m  the  vlUage  of  River  Falls,  in  the  State  of  Wis- 
consin. 

He  asked  that  service  upon  the  other  and  only  remaining  heir  be 
made  by  publication. 

It  was  so  ordered,  and  the  same  was  published  for  six  consecutive 
weeks  in  the  "  EUendale  Commercial,"  a  weekly  newspaper,  published 
in  EUendale,  Dickey  county.  North  Dakota,  fixing  the  hearing  for  April 
29, 1890,  at  the  local  office. 

Copy  of  the  notice,  addressed  to  Mathias  Meyer,  at  Buffalo,  New 
York,  was  sent  by  registered  letter,  March  28,  1890,  and  by  him  re- 
ceived, as  evidenced  by  the  registry  return  receipt. 

Personal  service  was  made  upon  the  other  heir,  Mrs.  Charles  Funk. 

The  local  office  was  practically  closed,  by  reason  of  the  illness  of  the 
receiver,  during  part  of  the  summer  of  1890,  and  for  this  and  other 
reasons  the  case  was  continued  from  time  to  time,  until  August  25, 1890, 
when  the  register  commissioned  H.  S.  Nichols,  clerk  of  the  district 
court,  at  EUendale,  North  Dakota,  to  take  the  testimony  of  contestant's 
witnesses.  He  fixed  October  28,  1890,  for  taking  the  testimony,  and 
again  continued  the  case  uutil  November  5,  1890,  directing  that  the  tes- 
timony be  transmitted  to  the  local  office  "  and  filed  on  or  before  the 
said  5th  day  ot  November,  1890,^'  and  that  personal  notice  be  served 
upon  Mrs.  Funk  and  notice  by  registered  letter  upon  the  other  heirs  of 
the  deceased  claimant,  for  at  least  thirty  days  prior  to  said  28th  day  of 
October,  1890. 

Notice  was  served  accordingly,  and  the  testimony  of  contestant  and 
two  other  witnesses  was  duly  taken,  defendants  making  default. 

Tliis  testimony  was  received  and  filed  in  the  local  office,  October  30, 
1890,  two  days  after  the  same  was  taken,  and  on  November  13,  follow- 
ing, the  register  and  receiver  found  that  the  land  "  had  not  been  cul- 
tivated by  the  heirs  of  Sophia  Meyer,  deceased,  as  required  by  the  tim- 
ber-culture law,  the  present  condition  of  the  tract  being  devoid  of  trees 
or  of  any  indication  of  planting  or  cultivation,"  and  recommended  the 
canceUation  of  the  entry. 
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November  15,  thereafter,  both  parties  were  notified  of  the  decision 
and  of  defendants'  right  of  appeaL 

On  March  21, 1891,  yon  remanded  the  case;  'with  directions  to  allow 
contestant  "  thirty  days  in  which  to  apply  for  notice  and  proceed  anew^ 
in  strict  compliance  with  the  ruled  of  practice.''    Ton  ftirther  said : 

If  the  olaimaut  do«6  not  respond  after  dne  notice,  the  testimony  already  taken  will 
be  resubmitted.  Should  the  contestant,  howe^rer,  fail  to  take  any  farther  action, 
yon  win  dismiss  the  contest — subject  to  the  usual  right  of  appeal. 

Your  reasons  for  thus  remanding  the  case  are  as  follows: 

The  notice  of  contest  submitted  is  imperfect,  inasmuch  as  only  the  day  designiited 
by  the  local  officers  for  the  testimony  to  be  taken  before  the  clerk  of  court  is  given, 
and  not  the  date  of  flnlil  hearing  at  your  office. 

Contestant's  attorney  was  duly  notified  of  your  order  remanding  the 
case,  and  no  application  for  an  alias  notice  having  been  filed  within  the 
time  designated  therefor,  the  register  and  receiver,  on  May  25, 1891^ 
dismissed  the  contest  "  for  failure  to  prosecute,'' 

Oontestant  brings  this  appeal,  insisting  that  ^^  due  and  sufiicient  serv- 
ice was  made  on  defendants,  and  due  and  complete  returns  made 
thereon.'' 

It  is  seen  that  defendants  were  properly  notified  in  the  first  instance 
of  the  hearing  before  the  local  officers  and  that  they  made  default. 

The  only  irregularity  insisted  upon  by  your  office  is,  that  the  notice 
for  taking  the  testimony  before  the  district  clerk  did  not  designate  the 
day  of  hearing  before  the  local  office. 

It  will  be  noticed  that  on  August  25, 1890,  the  register  continued  the 
case  "  until  November  6, 1890,  at  ten  o'clock  A.  M.;"  on  the  same  day 
and  in  the  same  order  he  commissioned  the  district  clerk  to  take  the 
testimony,  the  same  to  be  filed  in  the  local  office,  ^'  on  or  before  the  said 
5th  day  of  November  1890." 

Although  defendants  had  made  default  at  the  time  this  order  was 
issued,  the  register  directed  that  they  be  notified  of  the  time  and  place 
and  before  whom  the  testimony  was  to  be  taken,  and  they  were  accord- 
ingly notified,  and  again  made  default. 

Defendants  have  made  no  appearance,  either  before  the  local  officers^ 
or  the  clerk  of  the  district  court,  to  sustain  the  entry.  They  have  made 
no  objection  to  the  contest,  either  before  your  office,  or  this  Depart- 
ment. 

While  a  "final  hearing"  before  the  local  office  was  not  specifically 
named  as  snch  in  the  notice  to  take  the  testimony,  yet  a  particular 
date — ^namely:  "November  5, 1890," — was  designated  in  that  notice,  to 
which  the  case  was  continued,  and  defendants  being  notified  might  have 
appeared  on  that  day,  if  they  had  seen  fit  so  to  do. 

It  does  not  appear  that  this  appeal  has  been  served  on  the  ai)pellee, 
but,  inasmuch  as  you  failed  to  pa-ss  upon  the  merits  of  the  case,  I  return 
the  papers,  with  direction  that  you  consider  it  in  view  of  the  ruling 
herein  made,  and  give  notice  to  all  parties  in  interest. 
1641— VOL  15 4 
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CONFIBMATION-SECTION  7,  ACT  OF  MABCH  8»  1881. 

HEWSS  V.  Kamman. 

The  confirmatory  proyisions  of  section  7,  act  of  March  8^  1991,  for  the  benefit  of  a 
''bona  fide  purchaser  for  a  ralnable  consideration''  extend  to  a  transfer  of  titio 
from  the  husband  to  the  wife  where  good  faith  is  shown,  and  the  local  la^vrs 
provide  for  such  a  conveyance. 

It  is  necessary  that  the  record  should  disclose  the  actual  consideration  paid  by  the 
purchaser,  as  it  is  only  a  porohase  for  a  ''valaable  consideration"  that  is  pro- 
tected by  said  section. 

Mrst  A88i8tant  Secretary  Chandler  to  the  OommUsianer  of  the  OenenU 

Land  Office^  July  14j  1692. 

On  December  1, 1883,  Oharles  H.  Kamman  filed  declaratory  state- 
nent  (No.  1372)  for  the  SB.  J,  Sec.  12,  T.  60  K,  E.  64  W.,  at  Cheyenne 
(now  Buffalo)  Wyoming,  alleging  settlement  November  26, 1883.  On 
August  21, 1885,, he  made  pre-emption  cash  entry  (No.  611)  for  said  land, 
and  received  final  certificate  and  receipt  therefor. 

On  May  3, 1888,  Arthur  P.  Hewes  filed  contest  affidavit  against  said 
entry,  alleging  that  said  Kamman  never  resided  upon  said  land,  as  re- 
quired by  the  pre-emption  law.  Ahearing  was  ordered  before  the  judge 
of  the  probate  court  of  Cook  county,  Wyoming,  on  April  15, 1880,  when 
the  contestant  appeared,  and  Kamman,  being  sick,  appeared  by  attor- 
ney, and  testimony  was  submitted. 

On  May  3,  1889,  the  local  officers  recommended  the  entty  for  cancella- 
tion and  that  Hewes  should  be  allowed  no  preference  right  of  entry. 

Kamman  appealed,  and  by  your  letter  of  June  25, 1891,  you  affirmed 
the  decision  of  the  local  officers  as  to  the  cancelation  of  said  entry,  but 
did  not  sustain  their  recommendation  relative  to  the  contestant's  prefer- 
ence right  of  entry. 

An  appeal  now  brings  the  case  before  this  Department. 

By  your  letter  of  January  13, 1892,  you  transmit  the  motion,  affidavit 
and  abstract  of  title  of  Ellen  M.  Kamman,  in tervenor  in  said  contest, 
showing  that  she  bought  said  land  for  a  valuable  consideration  from 
said  Oharles  H.  Kamman  on  January  17, 1888,  that  at  the  time  said 
final  certificat/e  was  issued  there  were  no  adverse  claims,  contests,  or 
protests  existing  against  said  entry,  and  asking  that  said  entry  be  con- 
firmed and  patented  under  the  provisions  of  section  7  of  the  act  of  March 
3,  1891  (26  Stat.,  1095). 

The  certified  abstract  of  title  filed  with  the  motion  shows  that  Oharles 
H.  Kamman  conveyed  the  land  January  17, 1888,  to  Ellen  M.  Kamman^ 
and  that  Charles  H.  Kamman  and  Ellen  M.  Kamman,  his  wife,  after- 
wards made  two  conveyances  of  said  land — one  a  mortgage,  and  the 
other  a  quit  claim  deed.  From  the  facts  so  disclosed  it  inaybe  assumed 
that  Ellen  M.  Kamman,  the  transferee,  wasthe  wife  of  Charles  H.  Kam- 
man, the  entryman,  when  the  land  was  conveyed  to  her,  and  the  ques- 
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tion,  therefore,  arises  whether,  under  the  oirctLmstaiices,  she  is  such  a 
purchaser  as  is  contemplated  by  the  provisioiis  contained  in  the  body 
of  said  section  seven. 

Sec.  1568  of  the  Revised  Statutes  of  Wyoming  (Ed.  of  1887)  pro- 
vides that  all  property,  both  real  and  personal,  '^  which  any  married 
woman  during  coverture  acquires  in  good  fledth  from  any  person  other 
than  her  husband  ^  shall  be  her  sole  and  separate  estate.  The  impli- 
cation flrom  this  language  seems  to  be  that  a  married  woman  in  Wyo- 
ming may  acquire  real  estate  from  her  husband,  but  that  it  might  not 
be  her  sole  and  separate  estate. 

Sec.  1559  of  said  statutes  provides  that— 

Any  married  winnan  may  bargain,  grant,  aeU  and  convey  her  property  of  any 
kind,  whether  real,  personal  or  mixed,  and  enter  Into  any  contract  in  reference  to 
the  same  in  the  same  manner  and  to  the  same  extent  as  if  she  were  unmarried. 

Taking  these  provisions  together  it  would  appear  that  a  married 
woman  in  Wyoming  might  become  a  ^^hona  fide  purchaser  for  a  valu- 
able consideration  ^  of  real  estate  from  her  husband,  but  might  not 
acquire  a  sole  and  separate  estate  therein. 

In  the  instructions  of  this  Department  of  May  8,  1891,  (12  L.  D., 
450-452)  relating  to  said  section  seven,  it  is  said : 

Under  this  clause  where  it  is  satisfactorily  shown  that  a  sale  Qr  encambrance  was 
made  prior  to  March  1,  1888,  such  sale  or  incumbrance  wiU  be  presumed  to  have  been 
made  in  good  faith,  and  unless  such  presumption  be  overcome  by  facts  presented  by 
the  record  or  in  connection  with  the  sale,  such  entry  should  pass  to  patent. 

Inasmuch  asHhis  sale  was  made  prior  to  March  1, 1888,  and  as  the 
transferee  makes  affidavit  that  she  purchased  the  land  for  a  valuable 
consideration  on  January  17,  1888,  while  the  contest  affidavit  was  not 
filed  till  May  3, 1888,  she  would  seem  to  be  entitled  to  the  presumption 
that  her  purchase  was  made  in  good  faith,  unless  such  presumption  be 
overcome  by  the  facts  presented  by  the  record. 

The  final  proof  of  Kamman  was  submitted  August  10,  1885,  and 
shows  that  he  was  then  a  single  man;  that  his  improvements  were 
valued  at  $400,  consisting  of  a  log  house  twelve  by  sixteen  feet,  with 
shed  kitchen,  a  corral,  and  thirty-five  acres  cultivated,  and  that  he  had 
resided  upon  the  land  from  November  26, 1883. 

At  the  hearing  before  the  judge  of  probate  two  witnesses,  one  being 
the  contestant,  testified  that  Kamman  did  not  actually  live  on  the  land, 
as  the  law  requires,  before  his  final  proof  was  taken.  Depositions  were 
also  offered  that  he  worked  in  a  mill  in  Central  Gity  from  January  to 
August,  1885.  Kamman,  under  the  advice  of  his  att/oruey,  put  in  no 
evidence  before  the  judge  of  probate,  but  moved  to  dismiss  the  case 
on  the  ground  that  the  contestant  had  failed  to  establish  any  of  the 
material  allegations  set  forth  in  the  affidavit  of  contest,  and  also  for 
the  reason  that  the  Land  Department  had  no  jurisdiction  over  the  sub- 
ject matter  after  the  issuance  of  the  final  certificate  and  receipt.  He 
filed,  however,  a  copy  of  the  final  proof  papers  at  the  hearing  before 
the  local  officers,  who  overruled  said  motion. 
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Under  these  circumstances,  if  the  evidence  introduced  at  the  hear- 
ing  was  sufficient  to  overcome  the  priina  facie  case  established  by  the 
final  proof,'  I  do  not  think  it  was  sufficient  to  overcome  the  presumption 
of  good  faith  in  the  purchase  made  by  the  woman  who  became  the  wife 
of  the  entryman  after  his  final  proof  was  submitted. 

Absence  of  the  entryman  from  the  land  in  order  to  work  is  often 
excusable,  and  does  not  break  the  continuity  of  residence,  and,  there- 
fore, is  not  to  be  construed  as  indicative  of  bad  faith.  Special  Agent 
Bartlett  Minot  seems  to  have  made  some  investigation  of  the  entry 
upon  the  petition  of  numerous  citizens,  and  forwards-  affidavits  of 
Kamman  and  others  in  the  suppoiij  thereof,  but  makes  no  special  re- 
port. It  may  be  inferred,  therefore,  that  he  found  no  fraud  or  bad 
faith  to  report,  but,  on  the  contrary,  favored  the  sustaining  of  the 
entry.  But,  however  the  fact  may  be  as  to  Kamman  himself,  there  is 
no  evidence  that  the  woman  who  afterwards  became  his  wife  had  any 
knowledge  of  any  bad  faith  on  his  part  in  making  his  entry  when  she 
made  the  purchase  January  17,  1888. 

By  section  2221,  of  the  Revised  Statutes  of  Wyoming,  it  is  provided 
that  "  Dower  and  tenancy  by  the  courtesy  are  abolished  and  neither 
the  husband  nor  wife  shall  have  any  share  in  the  estate  of  the  other, 
save  as  herein  provided.^'  The  provision  therein  referred  to  is  that  if 
the  wife  die  intestate  leaving  a  husband  and  children  surviving,  one 
half  of  her  estate  shall  descend  to  the  surviving  husband,  and  the  other 
half  to  the  surviving  children.  It  would  seem  to  follow  that  the  wife  in 
this  case  acquired  a  full  title  to  the  land  conveyed  by  h'er  husband's 
waranty  deed,  and  that  he  had  no  interest  therein  during  her  life.  In- 
deed the  rights  of  a  married  woman  in  that  state  are  very  nearly  those 
of  an  unmarried  woman  both  as  to  her  real  and  personal  estate.  She 
can  convey  her  real  estate  by  deed  or  mortgage  "  as  if  she  were  unmar- 
ried." She  can  sue  and  be  sued  *^  as  if  she  were  sole,"  and  also  make 
a  wiU  (Sections  1560  and  1561,  Rev.  Stat.). 

In  Michigan  under  a  similar  statute  it  was  held  that  a  married 
woman  could  receive  a  conveyance  of  land  directly  from  her  husband. 
Burdeno  v,  Amperse  (14  Mich.,  90),  Jenne  v.  Marble  (37  Mich.,  319). 

The  only  remaining  question  is  whether  the  conveyance  in  this  case 

was  for  "  a  valuable  consideration  "  as  required  by  said  seventh  section 

of  the  act  of  March  3, 1891. 
The  said  abstract  of  title  shows  that  the  consideration  named  in  said 

deed  to  her  was  only  one  dollar.  This  is  but  a  nominal  consideration. 
It  is  possible  that  the  real  consideration  was  not  named  in  the  deed. 
In  her  affidavit  she  swears  that  she  paid  a  valuable  consideration,  but 
she  does  not  state  what  it  was.  She  is  not  the  proper  judge  of  that 
question.  What  was  the  actual  consideration  should  be  made  to  ap- 
pear, that  the  officers  of  the  Land  Department  may  judge  whether  it 
was  valuable  or  not,  within  the  meaning  of  the  statute.    The  distinction 
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between  a  good  and  a  valuable  consideration  has  been  thus  defined  by 
Blackstone: 

r  •  ,  I 

A  good  oonaideratioii  is  saohaa  thatof  bloody  or  of  natural  love  aud  affection^  when 
a  man  grants  an  estate  to  a  near  relation^  being  foonded  on  motives  of  generosity 
prudence,  and  natural  duty.    A  valuable  consideration  is  such  as  money,  marriage, 
or  the  like,  which  the  law  esteems  an  equivalent  given  for  the  grant^  and  is  therefore 
founded  in  motives  of  justice.     (2  61.  Com.  297.) 

The  consideration  mast  have  some  real  value,  though  it  need  not  be 
adequate.    (1  Parson's  on  Oontracts,  436.) 

If  the  consideration  was  valuable  a  different  question  would  be  pre- 
sented flpom  that  now  disclosed  by  the  record. 

In  order  that  the  facts  may  be  ascertained,  you  are  hereby  instructed 
to  order  a  further  hearing  upon  this  point,  after  due  notice  to  the  parties 
in  interest.  Upon  receipt  of  the  evidence  you  wiU  re-adjudicate  the 
case  in  the  light  of  this  decision. 

Your  judgment  is  modified  accordingly. 


RATIiROAD  GRANT-SETTIiEMBNT  CL.AIM. 

NoBTHEBN  Pacific  E.  B.  Go.  v.  Stabk. 

The  possession  and  occupancy  of  land  .hy  one.  who  has  exhausted  his  rights  under 
the  settlement  laws  will  not  except  the  land  covered  therehy  from  the  operation 
of  a  railroad  grant. 

Secretary  Noble  to  the  Oommissioner  of  the  OenertU  Land  Office^  July  14 j 

1892. 

The  B.  j  of  the  IS.  B.  i  and  N.  B.  i  of  the  S.  B.  J  o^  Sec.  24,  t!  10  Ifl^., 
B.  12  W.,  and  lot  No.  I  of  Sec.  19,  T.  10,  K,  B.  il  W.,  Helena,  Montana, 
are  within  the  limits  of  the  grant  to  the  Northern  Pacific  Bailroad 
Company. 

The  withdrawal  for  the  benefit  of  the  company  became  effective  upon 
general  route  February  21, 1872. 

The  line  of  said  road  opposite  this  land  was  definitely  located  on 
July  6, 1882. 

The  tract  in  questlo  \  was  excepted  from  the  operation  of  this  with- 
drawal by  reason  of  the  existing  preemption  declaratory  statement  of 
Martin  J.  Bichardson  filed  for  said  laud  on  December  2,  1871,  in  which 
he  alleged  settlement  the  same  day. 

In  1874,  Charles  T.  Stark  purchased  the  improvements  of  Bichardson 
on  said  tract  took  possession  thereof,  and  made  valuable  improvements 
thereon,  his  house  and  buildings  being  erected  on  lot  1,  in  See.  19,  In 
1881,  he  applied  to  enter  the  tract  first  above  described  but  was  told 
by  the  register  and  receiver  that  lot  1  Sec.  19,  could  not  be  entered  be- 
cause being  an  odd  numbered  section,  it  belonged  to  the  railroad  cqm* 
pauy,  he  thereux)on  entered  under  the  homestead  law,  the  N.  ^  of  N.  B. 
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J  and  S.E.  J  of  K  E.i  and  "liT.  B.  i  of  the  S.B.  J^  of  Sec.  24,  T,  10  K., 
E.  12  W.,  the  tract  above  quoted  being  token  in  lieu  of  lot  1. 

By  authority  of  letter  "  C  of  your  oflQce,  dated  January  10, 1888,  he 
amended  his  entry  so  as  to  include  lot  1  instead  of  the  ^.  E  ^  of  the 
S.  E.  J,  which  was  relinquished  by  him  the  same  day. 

On  May  31, 1883,  he  made  timber  culture  entry  for  lot  1  but  when  he 
applied  for  amendment  of  his  homestead  entry  in  1889,  he  relinquished 
said  entry. 

On  March  10, 1887,  the  Northern  Pacific  Bailroad  Company  listed 
lot  1,  claiming  it  under  its  grant,  but  its  claim  was  rejected  by  the 
register  and  receiver;  thereupon  it  appealed  to  you  from  said  rejection 
and  on  June  2, 1890,  you  ordered  a  hearing  to  determine  the  respective 
rights  of  the  parties.  After  considering  the  evidence  submitted  at  the 
trial  the  local  land  officers  found  in  favor  of  Stark  and  the  company  ap- 
pealed to  you  from  said  finding. 

On  May  5, 1891,  after  considering  the  case  you  also  rejected  the  claim 
of  the  company  and  directed  that  Stark^s  entry  remain  intact. 

The  company  has  appealed  from  your  judgment  to  this  Department. 

The  facts  shown  in  the  record  prove  conclusively  that  the  tract  was 
exempted  from  the  operation  of  the  withdrawal  on  general  route  made 
February  21, 1872,  and  if  the  railroad  company's  claim  is  to  be  main- 
tained it  must  be  because  the  tract  was  not  legally  claimed  by  Stark  on 
July  6,  1882,  when  the  map  of  definite  location  was  filed. 

It  is  shown  by  the  evidence  that  Stark  was  at  that  date  in  possession 
of  the  tract  and  that  he  had  placed  thereon  a  house  worth  about  $4000; 
that  he  was  residing  in  said  house  and  had  the  greater  part  of  the 
tract  under  cultivation.  It  also  shows  that  he  had  exhausted  his  rights 
under  the  pre  emption  and  homestead  laws,  at  that  time  having  a  home- 
stead entry  of  one  hundred  and  sixty  acres  adjoining  the  tract  in  ques- 
tion. 

It  has  been  held  by  this  Department  in  a  number  of  cases  that  where 
possession  and  occupancy  alone  are  relied  upon  at  the  time  rights  under 
a  railroad  grant  attach  to  except  the  land  from  said  grant,  it  must 
affirmatively  appear  that  the  party  in  such  possession  had  the  right,  at 
that  time,  to  assert  a  claim  to  the  land  in  question  under  the  settlement 
laws.  Northern  Pacific  Bailroad  Company  v.  Potter  et  ah  (11  L.  D., 
631).  See  same  in  review.  (12  L.  D.,  212).  Irvine  v.  Northern  Pacific 
Bailroad  Company  (14  L.  D.,  362).  In  the  case  at  bar  it  does  not  ap- 
pear that  Stark  was  qualified  on  July  6, 1882,  to  enter  the  tract  under 
the  settlement  laws,  but  on  the  contrary  it  does  appear  that  on  that 
date  he  had  exhausted  all  his  rights  under  said  laws  it  follows  that  the 
tract  passed  to  the  company  on  that  date  and  was  not  subject  to  his 
application  to  amend. 

Your  judgment  is  accordingly  reversed,  the  listing  of  the  tract  by 
the  company  should  be  allowed  and  the  homestead  entry  of  Stark  should 
be  canceled  as  to  lot  1  in  Sec.  19,  T.  10  N.,  B.  11  W. 
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INDEMNITY  SCHOOL  SELBCTION-DEFECTIVB  BASIS. 

James  D.  Scbimsher. 

A  sobool  indemnity-selection  based  in  part  upon  a  deficiency  that  does  not  in  fact 

exist  is  defective,  and  mnst  be  canceled. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July 

14, 1892. 

On  March  31, 1890,  James  D.  Scrimsher  made  homestead  entry  Ko. 
4225  for  lots  3  and  6  of  Sec.  8,  and  the  B.  i  of  NW.  i  of  Sec.  17,  T. 
10  N.,  R.  3  W,,  Marysville,  California,  "  subject  to  the  right  of  the 
State  ander  school  indemnity  land  application  No.  2793,  filed  Augast 
28, 1888." 

On  June  8,  1891,  you  held  the  entry  for  cancellation  "  as  to  lot  6  of 
Sec.  8,"  by  reason  of  conflict  with  the  State's  apphcation,  the  accept- 
ance of  which  was  authorized  by  your  letter  "K''  of  June  30,  1890. 

Scrimsher  has  appealed  from  your  decision,  alleging  that  the  selec- 
tion is  invalid,  for  the  reason  that  the  basis-  used  did  not  exist  at  the 
time  the  application  was  made  or  at  any  time  since  November  23, 18G1. 

Application  No.  2793,  filed  August  28, 1888  (the  acceptance  of  which 
was  authorized  by  your  your  letter  "K"  of  June  30, 1890),  was  made 
for  lot  6  of  Sec.  8,  T.  10  N.,  R.  3  W.  It  was  based  upon  the  following 
alleged  deficits  in  school  sections: 

Acres. 

8E.i8ec.36,T.18N.,B.2W 12.77 

Sec.  36,  T.  21 N.,  B.  1 E 13.91 

8ec.3l5^T.24N.,B.2E 18.66 

45.34 

It  appears  that  Sec.  36,  T.  24  N.,  B.  2  E.,  was  taken  by  a  donation 
daim.  The  State  thus  had  the  right  to  select  in  lieu  of  that  section  six 
hundred  and  forty  acres,  and,  on  November  22, 1861,  list  No.  24  was 
filed,  using  the  deficit  in  that  section  for  the  selection  of  627.40  acres, 
leaving  12.60  acres  as  a  basis  for  future  selections. 

As  seen  above,  the  State's  application  No.  2793,  filed  August  28, 1888, 
used  as  a  basis  18.66  acres  in  Sec.  36,  T.  24  N.,  B.  2  E.,  with  other  defi- 
ciencies therein  alleged,  as  authority  for  its  selection  of  said  lot  6. 

The  alleged  basis  in  said  section  36,  being  6.06  acres  in  excess  of  the 
real  deficiency,  the  question  at  issue  relates  to  the  validity  of  the  entire 
selection. 

This  excess,  under  the  circular  of  July  23, 1885  (4  L.  D.,  79),  would 
probably  not  prove  fatal  to  the  selection.  But  a  subsequent  circular 
from  your  office,  dated  July  29, 1887,  cited  with  approval  in  Melvin  et 
ofc  V.  the  State  of  California,  6  L.  D.,  702,  reads  as  follows: 

Hereafter  on  presentation  of  applications  to  select  school  indemnity  it  will  be  in* 
UBted  on  that  tiie  areas  of  the  selected  tracts  and  their  bases  must  be  equal,  and  the 
wleetions  must  be  separate  and  distinct,  so  that  action  thereon  may  be  taken  sepa« 
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rately.  For  instance;  the  total  deficiency  in  a  Bchool  section,  or  in  the  township  may 
he  131.00  acres.  In  lieu  of  this,  one  hundred  and  twenty  acres  may  he  selected,  and 
there  will  remain  eleven  acres  to  he  satisfied  in  another  selection.  These  fractions 
may  he  used  in  selections  of  larger  tracts  hy  adding  a  sufficient  numher  of  them  to- 
gether, 80  that  the  area  of  the  selected  tract  is  nearly  reached,  and  then  a  portion 
of  a  deficiency  should  he  added  to  make  up  the  exact  quantities  selected.  Care 
should  he  taken  not  to  divide  deficiencies  of  aliquot  parts  of  technical  sections,  such 
as  quantities  of  forty  acres,  eighty  acres,  etc.,  so  long  as  fractions  of  less  than  forty 
acres  may  he  so  used. 

A  careful  and  complete  record  of  deficiencies  satisfied  hy  selections  should  he 
made  on  your  tract  hooks  iu  the  places  set  apart  for  the  sixteenth  and  thirty-sixth 
sections,  giving  the  exact  areas  of  the  losses  or  deficits  used,  and  referring  to  the 
tracts  selected  in  lieu  thereof  hy  section,  township  and  range. 

The  State's  application  l^o,  2793  having  been  filled  more  than  one 
year  after  the  issuance  of  said  circular,  should  be  governed  thereby. 
This  selection  being  based  in  part  upon  a  deficiency,  which  in  fact  did 
not  exist,  and  being  thus  contrary  to  the  regulations  then  in  force,  as 
shown  by  the  circular  above  quoted,  is  defective. 

You  will  therefore  cancel  the  same,  giving  the  State  the  right  to 
make  a  new  selection  upon  a  proper  basis. 

The  homestead  entry  will  remain  intact.  The  decision  appealed  from 
is  accordingly  reversed. 


BAILBOAB  GRANT— MAP  OF  DBPINITB  LOCATION. 

OBBaON  AND  GALIFOBNIA  B.  E.  Go.  V.  Babbon. 

The  provision  in  section  2,.  act  of  July  25, 1866,  requiring  the  survey  of  sixty  miles 
of  the  road  prior  to  any  withdrawal,  is  not  intended  as  a  requirement  that  sub- 
sequent maps  of  definite  location  should  be  in  sections  of  sixty  miles. 

Secretary  Noble  to  the  Commissioner  of  the  General  La/nd  Office^  Jidy 

Uj  1892. 

I  have  considered  the  case  of  the  Oregon  and  G^lifornia  Bailrosid 
Company  v.  H.  F.  Barron,  involving  the  NB.  J  of  SW.  J,  Sec.  5,  T.  40 
S.,  B.  2  E.,  Boseburg  land  district,  Oregon,  on  appeal  by  the  company 
from  your  decision  of  July  23,  1801,  holding  said  tract  to  have  been  ex- 
cepted from  the  grant  made  by  the  act  of  July  25, 1866  (14  Stat.,  239), 
under  which  said  company  claims  the  land. 

It  appears  that  on  September  1, 1883,  H.  F.  Barron  made  private  cash 
entry  No.  549G,  embracing  said  tract. 

By  your  office  decision  of  July  24,  1884,  said  entry  was  held  for  can- 
cellation for  conflict  with  the  rights  of  the  company  under  said  grant, 
which  it  was  stated  attached  in  the  vicinity  of  this  land  upon  the  dc^fi- 
iiite  location  of  the  road,  August  1,  1883. 

Majr  20,  1886,  the  register  reported  that  Barron  had  been  notified  of 
said  decision  and  had  failed  to  appeal. 
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No  fiirther  action  appears  to  have  been  taken  by  your  office  until  in 
the  decision  of  July  23, 1891,  appealed  from,  the  former  action  was  re- 
voked, and  it  was  held  'Hhat  the  accepted  map  of  definite  location  cov- 
ering the  land  in  question  was  not  filed  with  the  Secretary  of  the  In- 
terior until  September  6, 1883." 

The  cash  entry  made  September  1, 1883,  was  therefore  permitted  to 
stand  and  the  claim  of  the  company,  under  its  grant,  rejected. 

The  company,  in  its  appeal,  states: 

That  the  map  of  location  of  the  company's  road  past  this  land  was  filed  in  the  Sec- 
retary's office,  Angast  1,  1883,  is  shown  by  the  records  in  the  GJeneral  Land  Office.  I 
understand  this  is  not  disputed,  but  unofficially  I  am  informed  that,  as  this  map  did 
not  show  a  length  of  road  sixty  miles  long,  it  was  proper  to  couple  it  with  the  map 
filed  September  6,  1883,  and  take  the  latter  as  the  date  of  location  of  both  pieces  of 
road. 

No  such  reason  is  assigned  for  the  change  of  the  date  of  the  definite 
location  of  the  road  in  your  opinion,  it  appearing  to  be  an  attempt  to 
correct  the  statement  of  facts  to  agree  with  the  records  of  your  office. 

Upon  inquiry  at  your  office,  I  learned  that  tliis  land  is  opposite  to  and 
coterminous  with  the  location  shown  upon  the  map  filed  August  1, 1883, 
as  ruled  in  your  opinion  of  July  24, 1884.  This  map  was  duly  accepted 
by  this  Department,  and  thereby  became  the  ba^sof  the  adjustment  of 
the  grant. 

It  is  true,  that  the  line  of  the  road  shown  upon  said  map  is  less  than 
sixty  miles,  but  I  can  find  nothing  in  the  act  making  the  grant  requir- 
ing that  Uie  maps  of  definite  location  should  be  in  sections  of  sixty 
miles. 

It  ift  stated  in  section  2  of  the  act  of  July  25y  1866  {supra) : 

and  as  soon  as  the  said  companies;  or  either  of  them,  shaU  file  iu  the  office  of  the 
Secretary  of  the  Interior  a  map  of  theaurrey  of  aaid  railroad,  or  any  portion  thereof, 
not  less  than  sixty  continuous  miles  from  either  terminus,  the  Secretary  of  the  In- 
terior shaU  withdraw  from  sale  public  lands  herein  granted  on  each  side  of  said  rail- 
road, so  fkr  as  located  aUd  within  the  limits  before  specified. 

This  merely  required  that  before  any  withdrawal  should  be  made  that 
at  least  sixty  miles  should  be  surveyed,  but  thereafter  the  locations 
were  left  to  the  convenience  of  the  company. 

The  entire  line  has  been  located,  and  rights  of  parties  and  the  com- 
pany adjudicated,  recognizing  rights  in  the  companyunder  the  locations 
as  made,  without  regard  to  the  length  of  the  same,  and,  from  a  review 
of  the  matter,  I  can  fidd  nothing  to  warrant  the  change  of  the  date  of 
location  made  in  your  decision  of  July  23, 1891. 

The  case  was  prox)erly  ruled  in  the  first  decision  of  your  office,  and 
the  decision  appealed  from  is  reversed,  and  you  are  directed  to  cancel 
Barron's  entry. 


58  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

PRIVATB  liAND  CLAIM— CONFIRMiATION-SURVKY. 

Las  VEaAs  (On  Review). 

The  action  of  Congress  in  designating  the  confirmee  nnder  a  private  land  claim  mnst 

control  the  Department  in  the  issnanoe  of  patent. 
In  the  re-Hurvey  of  this  grant  there  should  only  be  incladed  the  lands  allotted  to 

settlers,  under  the  original  concession,  at  the  time  the  territory  became  subject 

to  the  laws  of  the  United  States. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  16 j 

1892. 

The  attorneys  for  Moses  Milhiser  et  al.,  claimants  under  the  Las 
Yegas  grant  have  flled  a  motion  for  review  of  departmental  decision  of 
December  6, 1891  (13  L.  D.,  646)  in  favor  of  the  town  of  Las  Vegas. 
The  motion  as  framed  is  made  up  of  many  items,  but  in  fact  presents 
no  question  either  of  law  or  fact  that  was  not  presented,  considered 
and  discussed  at  length  when  the  case  was  originally  presented  to  tho 
Department,  so  that  it  is  unnecessary  to  quote  said  motion  in  full.  It 
is  said  that  some  of  the  statements  found  in  the  decision  complained  of 
are  incorrect  and  misleading,  yet  it  is  not  shown  or  asserted  that  the 
history  of  the  grant  and  the  facts  in  the  case  are  not  substantially  as 
set  forth  in  that  decision.  I  have  not  found  it  necessary  at  this  time 
to  set  out  that  history  or  to  state  the  facts  in  full,  reference  being  made 
to  the  former  decision  therefor.  The  case  naturally  divides  into  two 
branches,  the  first  being  as  to  the  party  or  parties  to  whose  name  a 
patent  should  issue,  and  the  second  as  to  the  land  which  such  patent 
should  describe. 

It  is  strongly  insisted  that  it  was  error  to  conclude  that  the  patent 
should  be  issued  to  the  town  of  Las  Vegas  because  there  was  no  such 
town  in  existence  at  the  date  the  grant  was  made.  If^  however,  the 
grant  was  confirmed  to  the  town  that  action  of  Congress  must  control 
this  Department.  Whether  such  confirmation  was  proper  or  eflfective 
is  a  question  that  will  not  be  determined  here.  That  the  intention  of 
Congress  was  to  confirm  the  grant  to  the  town  of  Las  Vegas  is,  in  my 
opinion,  clearly  disclosed  not  only  by  the  reference  made  to  exhibit  "A," 
by  which  Congress  adopted  the  designation  there  given  of  said  claim, 
but  also  by  the  whole  tenor  of  the  record  made,  while  the  considera- 
tion of  the  confirmatory  act  was  progressing,  special  reference  being 
had,  in  this  connection,  to  the  report  of  the  Senate  committee  referred 
to  and  quoted  from  the  former  decision.  The  conclusion  reached  in 
that  decision  and  the  course  to  be  followed  to  carry  it  into  execution  is  • 
one,  if  not  the  only,  practicable  way  in  which  the  interest  of  all  parties 
may  be  fdlly  protected.  It  is  virtually  conceded  by  the  attorneys  for 
the  parties  now  seeking  the  revocation  of  the  decision  of  December  5, 
1891  that  equitable  rights  in  some  portions  of  the  property  have  been 
acquired  ^^by  possession  or  otherwise,"  and  that  such  rights  should  be 
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ftilly  protected.  They  even  profess  a  readiness  and  willingness  to  re- 
lease their  claim  to  the  land  within  the  town  of  Las  Vegas  and  also 
of  Kast  Las  Yegaa,  and  to  a  large  tract  surrounding  said  towns,  and 
to  convey  the  same  by  quitclaim  deed  "  to  the  proper  legal  author- 
ities thereof  in  the  interest  and  for  the  benefit  of  the  inhabita^its 
thereof.*^  This  proposition  can  not  be  seriously  entertained  even  h:id 
these  parties,  which  they  have  not,  tendered  a  formal  instrument 
in  furtherance  thereof.  Indeed,  submission  of  such  a  proposition  is 
inconsistent  with  the  various  allegations  made  by  them,  as  to  the 
effect  of  conveying  the  legal  title  to  the  town  by  the  government.  It 
is  said  in  one  place  *^  There  was  no  such  town  in  legal  existence  at 
the  time  of  the  grant,  when  the  title  vested,  and  there  is  none  now." 
Again  "But  we  earnestly  oppose  the  issue  of  the  patent  to  the  'Town  of 
Las  Vegas,'  because  no  one  can  know  what  is  meant  thereby."  And 
again:  "Our  chief  objection  to  the  last  named  patentee  (Town  ot  Las 
Vegas)  is  simply  that,  in  such  case,  no  one  could  find  the  proper  pi^rty 
on  whom  to  serve  process  to  begin  a  suit  for  the  determination  of  the 
ultimate  rights  of  property  in  the  lands  patented."  If  all  these  uncer- 
tainties and  inconveniences  would,  in  their  opinion,  follow  the  issuing 
of  a  patent  in  the  name  of  the  town,  they  must  believe  the  same  would 
attach  to  any  title  vested  in  the  town  by  the  conveyance  proposed. 
Again  it  is  said  that  under  a  patent  issued  as  they  ask,  in  the  names 
of  those  asserted  by  them  to  have  been  the  original  grantees,  "  any 
right  legal  or  equitable  arising  under  the  original  grant,  or  subsequent 
conveyances,  can  be  directly  asserted,  with  justice  to  all  and  ii\jury  to 
none.  It  enures  to  the  benefit  of  the  smallest  land  owner  on  the  grant, 
and  the  alleged  <  Town  of  Las  Vegas '  as  well."  Why  aU  parties  would 
be  fully  protected  if  patent  shall  issue  as  they  request  and  not  if  it  shall 
issue  as  directed  in  the  decision  complained  of  is  not  readily  seen,  nor 
am  I  convinced  by  the  arguments  put  forward  that  such  is  a  fact.  On 
the  contrary,  I  am  convinced  that  individual  rights  and  equitable 
claims  may  be  more  readily  and  surely  protected  with  the  legal  title  so 
placed  that  the  holder  thereof  would  have  no  interest  in  defeating  just 
claims  than  with  it  in  the  hands  of  individuals  whose  personal  interest 
would  be  enhanced  by  defeating  all  claims  other  than  their  own.  The 
decision  complained  of  affords  to  all  rightful  occupants  of  the  land 
granted  equal  and  full  protection,  those  who  now  claim  to  be  or  to  rep- 
resent the  original  grantees  as  well  as  those  who  claim,  through  the 
large  number  of  people  who  were  recognized  by  the  Mexican  govern- 
ment as  equally  entitled  to  share  in  the  benefits  of  said  grant.  That 
the  grant  was  not  made  for  the  exclusive  benefit  of  those  whose  names 
are  mentioned  as  the  petitioners  therefor  is  conclusively  shown  by  the 
history  of  the  governmental  action  in  relation  thereto.  The  grant,  as 
ordered  m  vie  by  the  territorial  deputation  was  "  not  only  to  the  peti- 
tioners andthe  residents  of  El  Bado,  but  also  generally  to  all  who  may 
be  destitute  of  lands  to  cultivate."    In  carrying  into  execution  the 
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orders  of  the  territorial  depatation,  the  officer  intrusted  with  that  duty 
recognized  not  only  those  who  were  present  on  the  day  the  first  allot- 
ment was  made,  but  also  others  who  afterwards  presented  themselves. 
This  course  was  pursued  at  least  so  long  as  the  land  and  the  occupants 
thereof  were  under  the  jurisdiction  of  the  Mexican  government,  and 
until  the  number  of  beneficiaries  had  increased  to  nearly  two  hundred. 
This  course  negatives  the  idea  that  it  was  suppos  ed  that  a  grant  in  fee 
was  being  made  for  the  exclusive  benefit  of  the  small  number  of  per- 
sons referred  to  in  the  original  petition.  The  fact  that  those  original 
petitioners  acquiesced  in  these  later  distributi  ons  and  that  one  of 
them,  Juan  de  Dios  Maese,  officiated  at  one  of  these  subse(iuent  distri- 
butions, shows  that  these  petitioners  themselves  did  not  consider  that 
they  had  been  invested  with  the  fee  simple  title  of  all  said  lands,  or 
that  those  lands  not  distributed  had  passed  beyond  the  control  of  the 
government.  The  facts  are  wholly  inconsistent  with  the  claims  now 
made  in  behalf  of  those  presenting  themselves  before  this  Department 
as  the  assigns  and  legal  representatives  of  the  original  petitioners. 
The  political  chief  in  his  instructions  to  the  constitutional  justice  speaks 
of  these  allotments  as  grants^  using  the  word  in  the  plural  and  directs 
that  they  "be  made  according  to  the  means  of  each  one  of  the  peti- 
tioners" so  that  none  of  the  land  given  them  should  remain  without 
cultivation.  The  history  of  this  grant  shows  conblusively  that  it  ^aa 
made  for  the  benefit  of  all  who  should  see  fit  to  settle  thereon  to  the 
end  that  a  town  might  be  established  and  built  iip,  each  individual  to 
have  exclusive  right  to  such  tract  or  tracts  as  might  be  awarded  to  him 
by  the  goyernment  in  the  vatibus  distributions  to  be  made.  Congress 
evidently  considered  that  this  intention  in  making  the  original  grant 
would  be  best  caiTied  out,  and  individual  interest  most  surisly  and 
eflfectually  protected  by  making  the  confirmation  in  the  name  of  the 
town.  However,  whatever  may  have  induced  the  action  taken  by  Con- 
gress, it  but  remains  for  this  Department  to  carty  into  execution  the 
legislation  enacted,  and  this  can,  in  my  opinion,  be  done  only  by  issu- 
iilg  the  patent  in  the  name  of  the  town,  as  concluded  when  the  deci- 
sion complained  of  was  rendered. 

Upon  the  question  of  the  resur  vey  directed  in  the  former  decision, 
these  parties  present!  ng  the  motion  for  review,  whichbrings  the  case  again 
before  the  Department,  and  who  are  opposing  the  town  in  its  applica- 
tion attack  the  position  taken  in  that  decision,  but  the  town  has  not 
filed  any  motion  for  revie  w  of  said  decision.  Under  these  circumstances, 
it  seems  unnebessary  to  enter  tipon  a  lengthy  discussion  of  that  part 
of  the  case.  Upon  a  further  consideration  thereof,  I  have  seen  no  good 
reason  for  a  conclusion  diffetent  from  that  heretofore  ainnounced.  So 
long  as  the  land  remained  under  the  control  of  the  Mexican  govern- 
ment the  rights  of  those  settling  thereon  were  fixed  and  determined  by 
the  laws  of  that  country;  but  when  the  land  passed  under  the  control 
of  this  government  the  rights  of  those  attaching  thereafter  are  to  be 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  61 

determined  under  the  laws  of  this  country.  The  act  of  Congress  con- 
firmed all  rights  acquired  under  the  Mexican  law,  and  this  efftsct  is 
given  that  law  by  the  decision  in  question.  Bights  asserted  after 
Mexican  control  ceased  must  be  by  virtue  of  the  laws  of  the  United 
States,  and  such  claims  can  be  properly  determined  only  by  making 
the  public  land  laws  applicable  to  all  lauds  remaining  undisposed  of 
at  that  date.    This  is  what  the  former  decision  directs  to  be  done. 

There  has  recently  been  filed  another  brief  in  support  of  this  motion 
in  which  is  incorporated  what  is  claimed  to  be  a  copy  of  a  decree  re- 
cently rendered  in  the  Court  of  Private  Land  Claims  in  the  case  of 
Carlos  W.  Lewis  r.  United  States,  involving  the  construction  of  a 
grant  said  to  be  in  all  respects  like  the  one  here  under  consideration. 
This  copy  is  not  certified  to  or  in  any  manner  authenticated;  but  I 
have  thought  proper  to  examine  the  grant  involved  in  that  case.  The 
copy  of  the  decree  as  incorporated  in  said  brief  does  not  set  forth  the 
grant  or  give  any  particulars  in  regard  thereto  that  would  enable  one 
to  determine  as  to  the  similarity  of  that  and  the  Las  Vegas  grant,  and 
hence  it  is  necessjiry  to  examine  the  history  of  that  private  land  claim 
No.  49,  which  is  given  in  House  Executive  Document  No.  106, 3d  Sess. 
41st  Congress.  (Vol.  2,  Private  Laud  Claims).  This  grant  was  made 
by  the  Spanish  government  in  1753  to  the  six  persons  petitioning  there- 
for, and  to  six  other  persons  whose  names  were  directed  to  be  inserted 
by  the  chief  alcalde  at  the  time  of  giving  possession,  and  possession 
was  given  to  twelve  persons  named  in  the  report  of  the  alcalde.  The 
proceedings  of  possession  and  distribution  were  confirmed  by  the 
governor  and  captain  general  under  date  of  March  28, 1854,  with  an 
express  declaration  cutting  off  all  others  from  any  claim  to  said  lands 
in  the  following  words: 

I  did  declare  and  do  declare^  that  no  other  petition  or  claim  hereafter  appearing 
and  being  presented  by  any  person  shall  be  entertained  inasmuch  as  none  such  ap- 
peared when  called  for  at  the  time  or  in  the  act  of  possession,  or  during  the  time 
that  has  passed  since  the  possession  was  made  and  up  to  the  date  of  this  decree. 

It  seems  these  parties  failed  to  settle  upon  the  lands  granted  as  they 
should  have  done  but  afterwards  again  petitioned  for  said  grant  and  a 
decree  was  rendered  in  1769  granting  their  petition  ui)on  their  appear- 
ing and  assuming  anew  the  obligations  to  make  settlement.  Confirma- 
tion was  made  on  January  19,  1769.  Afterwards  in  1762  the  names  of 
four  other  persons  were  inserted  in  the  place  of  the  same  number  who 
had  forfeited  their  rights  by  failure  to  make  settlement  as  required. 
The  surveyor-general  approved  the  grant  to  the  legal  representatives 
of  the  original  grantees. 

From  this  recital  it  will  be  seen  that  said  grant  differed  very  mate- 
rially from  the  Las  Vegas  grant.  There  the  beneficiaries  were  definitely 
and  explicitly  designated  and  limited  both  in  the  grant  and  in  the  con- 
firmation and  also  in  the  act  of  possession,  while  in  the  Las  Vegas  case 
the  beneficiaries  were  not  limited  in  any  stage  of  the  proceedings.    In 
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the  latter  case  the  Mexican  government  retained  and  exercised  control 
of  the  unallotted  lands  at  least  to  the  extent  of  making  further  allot- 
ments and  grants,  so  long  as  the  territory  remained  under  its  control, 
while  in  the  former  the  Spanish  government  had  no  further  contiol 
after  the  beneficiaries  had  complied  with  their  obligations.  The  same 
line  of  reasoning  would  not  apply  in  the  two  cases  and  the  claim  that 
the  said  decision  of  the  Court  of  Private  Land  Claims  should  be  followed 
in  passing  upon  this  motion  need  not  be  further  considered. 

In  this  hite  brief  the  case  of  the  Los  Trigos  grant  decided  by  this 
Department  on  April  6,  1892  (14  L.  D.,  355),  is  referred  to  as  one  pre- 
cisely like  the  one  now  under  consideration.  In  that  instance  the  sur- 
veyor-general found  the  grant  to  be  an  absolute  one,  recommended  its 
confirmation  as  such  and  Congress  confirmed  it  as  recommended.  As 
is  said  in  the  departmental  decision,  the  executive  has  no  power  to 
limit  such  a  confirmation  to  lands  actually  under  cultivation  and  the 
occupancy  of  the  grantees.  The  difference  between  such  a  grant  and 
the  Las  Yegas  claim  is  pointed  out  in  the  decision  now  under  consider- 
ation and  it  is  unnecessary  to  repeat  what  was  then  said. 

After  a  careful  reconsideration  of  the  questions  involved  in  this  case 
in  the  light  of  the  arguments  both  oral  and  written,  submitted  while 
the  case  has  been  pending  here  upon  motion  for  review,  I  have  found 
no  good  reason  for  disturbing  the  decision  complained  of,  and  said  mo- 
tion for  review  is  therefore  hereby  denied. 


BAILROAB  OBAJTT-ACT  OF  JXTtTE  89,  1874 

Grand  Bapids  and  Indiana  B.  B.  Co. 

The  act  of  Jnne  22, 1874^  authorizing  Belections  in  lien  of  relinquished  tracts  1b  for 
the  protection  of  settlers,  and  in  no  manner  operates  to  extend  or  enlarge  a 
railroad  grant. 

Lands  within  the  indemnity  limits  of  a  railroad  grant  can  not  he  used  as  a  hasis  for 
selections  under  said  act,  and  proceedings  for  the  recovery  of  title  should  he 
instituted  where  selections  have  heen  certified  on  such  basis. 

Secretary  Noble  to  the  Commissioner  of  the  Oefieral  Land  Office^  July  14j 

1892. 

I  have  considered  the  matter,  as  presented  in  your  letters  of  July  12, 
1890,  and  May  27,1892,  relative  to  the  rule  issued  March  11, 1890,  upon 
the  Grand  Bapids  and  Indiana  Bailroad  Company,  to  show  cause  why 
certain  lands  certified  to  said  company  under  the  provisions  of  the  act 
of  June  22, 1874  (18  Stat.,  194),  should  not  be  reconveyed  to  the  United 
States,  as  contemplated  by  the  act  of  March  3, 1887  (24  Stat.,  66&). 

Said  rule  states  ^^  an  examination  shows  that  the  bases  stated  for 
the  selections  made  and  approved  under  the  act  of  June  22, 1874,  were 
lands  within  the  indemnity  limits,  which  it  is  held,  in  the  case  of  the 
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St.  Paul  and  Sioux  City  Bailroad  Company  (10  L.  D.,  50),  does  not 
afford  a  basis  for  relinquisliment  and  selection  under  said  act." 

In  the  answer  to  the  rule,  the  company  claimed  that  the  tracts  were 
relinquished  upon  request,  and  that  they  had  been  duly  selected,  and 
therein  was  the  difference  between  the  two  cases. 

TJ-pon  a  resubmission  of  the  case,  it  having  been  returned  to  you  for 
report  upon  the  &cts  alleged  in  the  answer,  you  state: 

The  original  grant  for  the  Grand  Bapids  and  Indiana  Railroad  Company  was  by 
act  of  Jnne  8,  1856  (11  Stat.,  21)|  and  was  for  a  railroad  from  Grand  Rapids  to  somo 
point  on,  or  near,  Trayerse  Bay,  in  the  State  of  Michigan.  Said  act  granted  to  aid 
in  the  construction  of  the  road  every  alternate  section  (those  designated  by  odd  num- 
bers) within  six  miles  of  the  road,  and  provided  for  indemnity  from  the  odd  sections 
within  fifteen  miles,  on  each  side  of  the  road. 

By  act  of  June  1, 1864  (13  Stat.,  119),  the  act  of  1856  was  amended,  so  that  the  road 
should  extend  i^m  Fort  Wayne,  Indiana,  to  some  point  ouj  or  near,  Traverse  Bay,  as 
aforesaid,  and  provision  was  made  whereby  the  company  would  be  permitted  to  take 
indemnity  from  the  odd-numbered  sections  within  twenty  miles  of  the  road,  instead 
of  within  fifteen  miles,  as  under  the  act  of  1856. 

The  withdrawal  of  the  additional  indemnity  belt,  provided  for  by  the  act  of  1864, 
was  ordered  October  23, 1866. 

An  examination  shows  that  the  lands  relinquished  by  the  company,  and  for  which 
it  obtained  indemnity  under  the  act  of  June  22, 1874,  were  all  outside  the  fifteen  mile 
limits,  and  within  the  twenty  mile  limits,  of  the  grant  for  said  company. 

It  does  not  appear  from  the  records  that  any  of  the  relinquished  tracts  were  ever 
selected  by  the  company,  or  approved  on  account  of  its  grant.  On  the  other  hand, 
the  records  show  that  at  the  date  of  the  additional  withdrawal,  under  act  of  June  7, 
18&i,  the  lands  relinquished  were  covered  by  filings  and  entries  under  the  pre-emp- 
tion and  homestead  laws. 

From  the  foregoing,  it  appears  that  the  lands  relinquished  were  in  the  indemnity 
limits  (twenty  miles),  and  had  never  been  selected  or  approved  for  the  company. 
Since  the  papers  were  returned  to  this  office,  the  company  has  filed  a  letter  withdraw- 
ing the  statement,  that  "  the  lands  under  discussion  were  formally  selected  by  this 
company  in  lieu  of  lands  in  place  within  the  primary  limits,''  and  adds,  "It  must 
now  be  understood  that  both  the  lands  relinquished,  and  the  lands  in  lieu,  were 
within  the  indemnity  limits."    This  letter  is  herewith  enclosed. 

In  reply  to  your  question  asking  whether  the  reconveyance  and  relinquishment  of 
the  lands,  for  which  the  company  received  indemnity,  was  made  by  request  of  the 
government,  and  the  manner  in  which  said  request  was  communicated,  I  have  to  say, 
that,  after  diligent  search,  I  have  been  unable  to  find  that  the  company  was  ever  re- 
questod  by  the  goveinment  to  relinquish  its  claim  to  any  of  the  lands  for  which  it 
received  iudemnity  under  the  act  of  June  22,  1874.  All  that  I  can  find  bearing  upon 
this  matter  is  a  letter  from  the  company's  attorney,  Mr.  Horace  J.  Frost,  asking  how 
the  company  should  be  indemnified  for  certain  lands  covered  by  entries  at  the  date 
of  withdrawal  under  act  of  1864,  and  a  reply  thereto,  by  this  office,  that  a  method  of 

adjustment  for  such  losses  was  provided  by  the  act  of  June  22, 1874.    Said  letters 

Mr.  Frost's  being  dated  October  28,  1874 — and  copy  of  the  reply  of  this  office — bear- 
ing date  November,  1874,  are  herewith  enclosed. 

The  counsel  for  the  company  states  in  his  argument  that  'Hhe  lands  wererecou- 
veyed  to  the  government,  by  request,  from  time  to  time."  If  this  is  so,  I  have  lieen 
unable  to  tind  any  record  of  such  requests,  and  tliis  fact  leads  me  to  the  conclusion 
that  the  counsel  for  the  company  has  been  misled  into  making  the  statement  referred 
to. 

It  will  be  seen  that  the  tracts  in  lieu  of  which  these  selections  were 
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made  were  embraced  iu  entries  prior  to  the  withdrawal  of  the  'landsy 
and  the  company  was  not  requested  to  relinquiBh  in  their  feivor,  but, 
on  the  other  hand,  sought  to  increase  its  diminished  grant  through  the 
operation  of  the  act  of  June  22, 1874  {supra)^  by  urging  invalidity  in  the 
entries,  the  same  having  been  allowed  after  the  passage  of  the  act  of 
June  7, 1864  {supra).  This  act  contemplated  a  release  by  the  company 
where  it  had  such  a  right  under  its  grant  as  would  bar  the  settler  from 
completing  his  claim. 

While  it  was  not  mandatory  upon  the  company,  yet  its  object  was 
plainly  for  the  relief  of  settlers,  and  that  the  company  might  not  take 
lands  in  lieu  of  which  it  was  not  justly  entitled,  provision  was  made  in 
the  act  "  that  nothing  herein  contained  shall  in  any  manner  be  so  con- 
strued as  to  enlarge  or  extend  any  grant  to  any  such  railroad." 

It  is  clear  that  this  company  had  no  such  right  in  any  of  these  lands, 
entered  before  the  withdrawal  of  the  same,  as  could  prejudice  the 
rights  of  such  entrymen,  and  as  the  tracts  in  lieu  of  which  the  selec- 
tions are  made  lie  within  the'  indemnity  limits,  the  approval  of  such 
selections  was  a  clear  enlargement  of  the  grant. 

Under  the  terms  of  the  grant  the  company  was  restricted  in  the 
selection  of  indemnity  to  alternate  sections,  which  by  election  embraced 
the  odd-numbered  sections,  and  by  the  waiver  of  claim  in  certain  odd- 
sections,  in  which  they  had  no  right  by  reason  of  prior  disposals,  it  was 
sought  to  make  available,  through  the  operation  of  the  act  of  1874,  also 
the  even-numbered  sections^ 

The  decision  in  the  case  of  the  St.  Paul  and  Sioux  City  Bailroad 
Company  (supra)  fully  disposes  of  the  argument  made  in  8upi)ort  of  the 
answer  to  the  rule  under  consideration,  and  adhering  to  the  views 
therein  expressed,  I  direct  that  demand  be  made  for  the  reconveyance 
of  these  lands  under  the  provisions  of  the  act  of  March  3, 1887,  and  at 
the  expiration  of  the  time  allowed,  that  report  be  made  to  this  Depart- 
ment for  such  further  action  as  the  facts  may  warrant. 


PATMSNT— REINSTATEMENT  OF  CANCELED  BNTBT. 

Bledsoe  v.  Harris. 

The  paymeot  of  the  pnrcbase  price  of  a  commuted  homestead  entry  to  the  clerk  of  a 
court  to  be  forwarded  with  the  final  proof  is  not  authorized  by  statute,  and 
is  at  the  ask  of  the  claimant. 

An  application  for  the  re-iu statement  of  a  canceled  entry  will  be  denied  where  no 
error  is  alleged  as  against  the  judgment  of  cancellation. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  16,  1892, 

I  have  considered  the  case  of  James  M.  Bledsoe  v.  Thomas  Harris, 
on  appeal  irom  your  decision  of  June  1, 1891,  involving  the  validity  of 
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the  latter's  homestead  entry  for  the  W.  i  of  NE.  i,  Sec.  4,  T.  14  S.,  B. 
23  Wm  Camden  land  district,  Arkansas. 

It  appears  that  the  plaintiff  made  a  homestead  entry  for  said  land 
January  30,  1882;  that  on  August  11, 1888,  a  hearing  was  held  before 
the  local  officers  on  the  charge  of  abandonment,  brought  by  T.  W.  Tur- 
nell,  wherein  Bledsoe  made  default  and  the  entry  was  .canceled  by  your 
letter  of  Jujy  23,  1889.  No  appeal  having  been  taken  your  judgment 
was  final. 

From  some  cause,  the  contestant,  J.  W.  Turnell,  failed  to  take  ad- 
vantage of  his  preference  right  and  on  September  11, 1889,  Bledsoe  filed 
in  your  office  a  petition  and  affidavits  asking  for  a  re-instatement  of  his 
homestead  entry. 

October  16, 1889,  before  any  action  was  taken  on  the  petition  by  you, 
the  local  officers  allowed  Thomas  Harris,  the  defendant  in  this  case,  to 
make  entry  of  the  land. 

March  21, 1890, you  directed  that  a  hearing  be  ordered  to  investigate 
the  allegations  made  in  said  petition,  with  notice  to  all  parties  in  inter- 
est, and  on  September  27,  1890,  both  parties  in  this  case  appeared  be- 
fore the  clerk  of  the  court  of  Hempstead  Co.,  Arkansas,  and  introduced 
their  testimony. 

On  October  8,  1890,  the  local  officers,  rendered  a  decision  in  favor  of 
the  plaintiff'  and  on  June  1, 1891,  you  reversed  the  judgment  below  and 
sustained  the  entry  of  Harris;  whereupon  the  plaintiff  appealed. 

The  petition  filed,  upon  which  the  hearing  was  ordered,  recites  that 
on  December  20,  1884,  S.  W.  Mallory,  receiver  at  Camden,  issued  and 
published  notice  that  on  February  9,  1885,  Bledsoe  would  appear  and 
make  commutation  proof  on  his  homestead  entry,  before  the  judge  ot 
the  court  of  said  Hempstead  county;  that  on  the  day  prescribed,  Bled- 
soe, in  the  absence  of  the  judge,  made  said  proof  before  H.  J.  Trimble, 
clerk  of  the  court,  and  that  said  proof  and  $100,  in  money,  were  left 
with  said  clerk  to  be  forwarded  to  the  local  officers  and  were  forwarded 
February  16,  1885. 

Furthermore,  it  appears  that  said  proof  and  money  never  reached 
the  I<H!al  office,  at  least,  there  is  no  record  of  its  receipt,  and  tlie  regis- 
ter of  the  local  office  at  the  time  said  commutation  was  made, has  since 
decciiswl. 

The  plaintifl  in  this  C4ise,  seeks  the  reinstatement  of  his  entry,  on 
the  ground,  substantially,  that  he  had  complied  with  the  law  and  com- 
muted his  entry;  that  the  cancellation  of  his  entry  on  the  ground  of 
abandcmment  was  in  error  as  he  had  perfected  his  right  t/O  the  land  and 
therefore  that  the  entry  of  Harris  shcMild  give  way  to  his  superior  right 
and  his  entry  be  re-instated. 

It  appears  from  the  evidence  submitted  in  this  contest,  that  several 
months  before  the  alleged  commutation,  plaintiff  gave  out  word  that 
he  would  sell  his  claim  and  it  was  so  generally  understood  in  the  neigh- 
borhood; that  he  entered  into  an  oral  agreement  about  October,  1884, 
to  sell  and  convey  all  his  interest  in  and  to  said  land  in  controversy  to 
1641— VOL  16 5 
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A.  AndoFRon,  for  the  soui  of  $460«  but  fi*oiii  some  canae  this  vae  not 
carried  out,  and  subsequently  he  sold  or  attempted  to  sell  his  claim  to 
the  land  to  James  F.  Hartin,  who  recrived  what  purported  to  be  a  con- 
veyance of  the  same  about  the  time  the  alleged  commutation  was  made 
and  thereafter  plaintiff  moved  his  fomily  away  from  the  land  and  aban- 
doned the  same. 

The  testimony  as  to  the  exact  time  this  transfer  was  made  is  not 
clear,  Bledsoe  testifies  that  he  made  the  same  after  the  alleged  commu- 
tation, but  it  is  alleged  on  the  other  hand,  that  Bledsoe  owed  Hartiu  a 
sum  of  money;  that  Hartin  also  fiirnished  the  money  to  commute  and 
that  the  sale  was  actually  effected  before  the  alleged  commutation.  How- 
ever, as  there  is  no  record  of  such  commutation  and  the  papers,  if  there 
ever  were  any,  have  been  lost,  it  is  a  diflScult  question  to  determine. 
The  plaintiff,  however,  had  not  at  the  time  this  alleged  conveyance  was 
made,  received  final  receipt  for  this  land,  hence  he  had  no  interest  in 
the  same  to  sell  or  convey,  and  therefore  at  the  date  plaintiff  filed  peti- 
tion for  re-instatement  of  his  entry,  he  had  forfeited  all  interest  what- 
ever in  the  land,  by  his  attempted  transfer  and  abandonment  of  the 
same. 

If  he  had  fully  complied  with  the  requirements  of  the  homestead  law 
and  received  his  final  receipt  he  would  have  had  the  right  under  the 
decisions  of  the  courts  and  of  this  Department  to  sell  or  dispose  of  the 
land.  Meyers  v.  Crof  (13  Wall.,  291);  Falconer  v.  Hunt  etal  (6  L.  D., 
612)5  Fritz  Schenrock  (7  L.  D.,  368). 

The  law  provides  that  when  proof  is  made  on  commuted  homestead 
entries,  the  purchase  money  shall  be  paid  to  the  receiver  of  the  district 
land  office. 

In  this  case,  however,  neither  the  money  nor  the  proof  required  by 
law,  ever  reached  the  local  office  and  therefore  no  payment  was  made, 
or  right  acquired  that  would  have  entitled  the  plaintiff  to  a  final  receipt. 

It  is  true  that  the  law  allows  commutation  i)roof  to  be  made  under 
some  circumstances,  before  a  clerk  of  the  court,  but  there  is  noauthOT- 
ity  for  paying  the  purchase  money  in  any  case  to  said  clerk  and  if  the 
plaintiff  did  so,  he  did  it  at  his  own  risk. 

In  1888,  six  years  after  the  entry  was  made  and  four  after  abandon- 
ment, as  there  was  no  record  of  the  alleged  proof  and  purchase,  the 
local  officers  allowed  a  contest  against  i)laintift''s  entry  for  abandon- 
ment; personal  notice  was  given  Bledsoe  but  from  some  cause  it  was 
not  served  in  time  to  give  him  the  requisite  thirty  days  before  trial, 
therefore  the  local  officers  fixed  another  date  for  trial,  giving  Bledsoe 
notice  by  registered  letter  in  sufficient  time  so  that  he  had  sixty  days 
before  trial.  Both  these  notices  i)laintiti*  acknovvieges  he  received,  yet 
at  the  date  of  trial,  he  failed  to  appear  and  answer  the  charge.  The 
evidence  submitted  by  the  contestant  Turnell,  showed  abandonment; 
the  local  officers  so  decided  and  when  the  case  was  reported  to  your 
office  you  affirmed  the  decision  below,  which  became  final. 

Transferees  have  the  right  to  file  notice  in  the  local  office  showing 
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their  interest  in  a  pending  ^itry.  Manitoba  Mortgage  and  Investment 
Go.  (10  L.  D.y  566).  But  in  the  case  at  bar,  for  five  years  or  more 
neither  the  entryman  nor  the  alleged  transferee,  paid  any  attention  to 
the  case,  although  in  tiie  meantime  a  contest  had  taken  place  and  been 
decided  finally  against  them.  It  is  unreasonable  to  suppose  that  any 
entryman  or  his  transferee  who  was  entitled  to  a  final  receipt,  would 
rest  quietly  for  five  years  and  in  no  way  protect  his  claim,  even  when 
contested,  or  even  make  an  inquiry  at  the  local  office  relative  to  the 
alleged  commutation. 

If  Bledsoe  is  so  anxious  now  to  protect  the  rights  of  his  alleged 
transferee,  why  did  he  not  api>ear  at  the  contest  and  defend  the  claim 
or  notify  his  transferee  and  give  him  an  opportunity  to  do  so  9  He  did 
neither,  but  allowed  a  final  judgment  of  cancellation  to  be  made. 

This  entry  was  regularly  contested,  the  entryman  legally  notified, 
the  judgment  of  cancellation  has  become  final.  In  the  present  appeal 
there  are  no  errors  assigned  against  said  judgment  and  on  that  ground 
alone  the  x>etitiou  for  reinstatement  should  be  rejected.  Wiley  v.  Pat- 
terson  (13  L.  D.,  452). 

In  view  of  all  the  circumstances  in  this  case,  the  suspicion  of  bad 
faith,  the  indifference  shown  as  to  alleged  commutation,  the  abandon- 
ment of  the  land,  the  failure  to  appear  at  the  trial  and  defend  their 
claim,  the  final  decision  against  the  entry,  and  the  fact  that  the  land 
is  now  embraced  in  the  entry  of  Harris,  I  am  satisfied  that  the  decision 
that  appellant's  claim  should  be  rejected,  is  correct. 

Some  testimony  was  brought  out  in  the  trial,  going  to  show  that  the 
defendant  had  not  complied  with  the  homestead  law,  but  this  question 
does  not  enter  into  the  issues  of  this  case  and  can  not  therefore  be  con- 
sidered now. 

Your  decision  is  affirmed. 


MINING  CLAIM— SURVEY— CI UCUL.AR  OF  DECEMBER  4,  1884. 

GOBREOTION  LODB. 

In  the  survey  of  a  mining  claim  the  end  line  must  terminate  at  the  point  where  the 
lode,  in  its  onward  course  or  strike,  intersects  a  senior  location;  and  the  regu- 
lations of  December  4,  1884  to  this  effect  are  not  in  conflict  with  statutory  pro- 
visions. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  I8j 

1892. 

I  have  considered  the  appeal  taken  by  Rolla  Wells  fn)m  your  decis- 
ion  of  February  5, 1891,  ordering  an  amended  survey  of  the  CoiTectiou 
Lode  <'laim  in  conformity  with  the  provisions  of  the  circular  of  Decem- 
ber 4,  1H84,  (3  L.  D.,  540). 

Said  Wells  made  mineral  entry  (No.  208)  on  October  11,  1887,  for  the 
Correction  Ix)de  and  Millsite  claim  (survey  No.  576  A)  at  LaH  (.•races, 
New  Mexico. 

Said  claim  was  located  June  28, 1886,  and  overlaps  on  its  westerly 
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end  the  Evalena  lode  claim  (survey  No.  678  A),  located  on  January  1, 
1886. 

In  your  letter  of  February  6,  1891,  addressed  to  the  United  Stated 
surveyor  general  at  Santa  Fe,  New  Mexico,  you  stated  that  the  said 
circular  had  been  disregarded  in  the  making  and  appix)ving  of  said 
survey,  and  required  the  same  to  be  amended  so  as  to  conform  thereto. 

There  is  also  transmitted  with  the  papers  an  application  by  the  claim- 
ant for  an  order  vacating  and  annulling  paragraphs  1,  2,  3,  4,  6,  6  and 
8  of  said  circular. 

The  survey  in  question  conflicts  with  four  other  lode  claims,  at  its 
westerly  end,  by  the  boundaries  as  given,  but  the  area  in  conflict  in 
each  case  is  after wai'ds  excluded  fi'om  the  area  of  the  (Jorrection  lode, 
in  the  following:  words: 

Saving  and  excexiting  from  this  the  Correction  lode  claim,  ail  that  portion  thereof 
in  conflict  witli  the  Paciflc  lode  claim,  Sur.  No.  577  A,  with  the  Evalena  lode  claim, 
6ur.  No.  578  A,  with  the  Tangle  lode  claim,  Siir.  No.  580  A,  and  with  the  Smuggler 
lode  claim,  Siir.  583  A,  which  said  excepted  portion  is  bounded  and  described  as  fol- 
lows, etc. 

The  object  of  extending  the  Correction  lode  survey  into  these  other 
surveys  was  to  secure  within  its  area  a  triangular  piece  of  ground  not 
included  in  these  surveys,  and,  at  the  same  time,  to  theoretically  make 
the  west  end  line  of  the  Correction  lode  parallel  to  its  east  end  line. 

This  mode  of  making  said  survey  plainly  disregarded  the  instructions 
of  said  circular,  which  provides,  inter  alia,  as  follows: 

1.  The  rights  granted  to  the  locators  under  section  2322,  Revised  Statutes,  are  re- 
stricted to  such  locations  on  veins,  lodes,  or  ledges,  as  may  be  "  situated  on  thepufr- 
lic  domaiti,"  ....  His  (the  locator's)  right  to  the  lode  claimed  terminates  where 
the  lode  in  its  onward  course  or  strike  intersects  the  exterior  boundary  of  such  ex- 
cluded ground  and  passes  within  it. 

2.  The  end-line  of  his  survey  should  not,  therefore,  be  established  beyond  such 
intersection,  etc. 

In  the  present  survey  the  end- line  was  established  beyond  such  inter- 
section and  was  partly  within  four  other  surveys.  But  it  is  contended 
that  said  circular  was  improperly  issued  and  is  not  a  valid  regulation, 
except  as  to  paragraphs  7  and  9,  because  it  ignores  the  rights  of  "cross 
lode"  locators  under  section  2336  of  the  Revised  Statutes. 

Said  section  2322  provider  that  the  locators  of  all  mineral  lodes: — 

Shall  have  the  exclusive  right  of  possession  and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  locatioTis And  nothing  in  this  section 

shall  authorize  the  locator  or  possessor  of  a  vein  or  lode  which  extends  in  its  down- 
ward course  beyond  the  vertical  lines  of  his  claim  to  enter  upon  the  surface  of  a  claim 
owned  or  possessed  by  another. 

In  the  i)re8ent  case  the  location  of  the  Evalena  lode  was  the  senior 
location,  and,  therefore,  Mr.  Wells  a«  the  junior  locator  is  exc^luded  by 
the  express  terms  of  the  above  statute  from  "  entering  upon  the  sur- 
face" of  the  Evalena  claim  for  any  purpose,  even  for  marking  out  the 
boundary  of  his  westerly  end-line  as  he  contends.  Yet  by  section  2325 
the  boundaries  of  the  claim  <'  shall  be  distinctly  marked  by  monuments 
on  the  ground,'^ 
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The  circular  of  December  4, 1884,  appears  therefore  to  be  fully  war- 
ranted by  said  section  2322,  and  to  be  a  proper  and  valid  regulation  of 
proceedings  thereunder,  taking  said  section  alone  into  consideration. 

But  it  is  contended  that  the  surrey  in  question  was  authorized  by 
said  section  2336,  which  provides  that: 

Where  two  or  more  veins  intersect  or  cross  each  other,  priority  of  title  sLan  gov- 
ern, and  snch  prior  location  shall  he  entitled  to  all  ore  or  mineral  contained  witbin 
the  space  of  intersection ;  hnt  the  subsequent  location  shall  have  the  right  of  way 
through  the  space  of  intersection  for  the  purposes  of  the  convenient  working  of  tbe 
mine,  etc. 

This  section  evidently  applies  only  to  cross  lodes,  and  provides  a 
right  of  way  through  the  space  of  intersection  which  divides  the  two 
sections  of  the  intersected  vein  or  lode,  "  for  the  purposes  of  the  con- 
venient working  of  the  mine."  In  the  case  of  Branagan  v,  Dulaney  (8 
Colo.,  408)  the  supreme  court  of  Colorado  held  that  this  right  of  way 
was  a  way  of  necessity  ^^  for  the  purpose  of  excavating  and  taking  away 
the  mineral  contained  in  the  cross- vein." 

But  in  the  present  case  no  such  reason  exists,  or  is  pretended,  for  ex- 
tending the  survey  in  question  into  the  domain  of  a  senior  survey,  and 
said  section  2336  has  no  application  to  a  case  where  the  end  of  a  lode 
simply  is  made  to  project  into  the  surface  of  another  prior  claim.  Engi- 
neer Mining  and  Developing  Company  (8  L.  D.,  361  )• 

In  the  case  of  Belk  v.  Meagher  (104' XT.  S.  279-284)  it  is  said: 

The  right  of  location  upon  the  mineral  lands  of  the  United  States  is  a  privilege 
granted  by  Congress,  hut  it  can  only  he  exercised  within  the  limits  prescrihed  hy  the 
grant.  A  location  can  only  he  made  where  the  law  allows  it  to  he  done.  Any  attem^it 
to  go  heyond  that  wiU  he  of  no  avail.  Hence  a  relocation  on  lands  actually  covered 
at  the  time  hy  another  valid  and  suhsisting  location  is  void;  and  this  not  only 
against  the  prior  location,  hut  all  the  world,  hecause  the  law  allows  no  such  thing 
to  he  done. 

In  the  present  case  the  attempt  of  the  locator  is  to  obtain  a  piece  of 
mining  ground  by  a  device  which  the  law  does  not  allow. 
Said  application  is  therefore  denied. 
Your  judgment  is  affirmed. 


RAILROAD  GRANT-HETTI-,EMENT  RIGIIT. 

Leonabd  V.  Northern  Pacific  B.  E.  Co. 

The  purchase  of  the  possessory  claim  and  improvements  of  another  confers  no  right 
under  tbe  settlement  laws  that  will  defeat  the  opernJion  of  a  railroad  grant; 
nor  can  such  right  be  acquired  through  the  possession  of  a  tenant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  July  18y 

1892. 

I  have  cofisidercd  the  ease  of  Simon  Leonard  v,  the  Northern  Paciflo 
Baihroad  Company,  involving  the  NE.  J  of  Sec.  15,  T.  10  N.,  K.  12  W., 
Helena  land  district,  Montana,  on  appeal  by  Leonard  from  your  decision 
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of  June  12, 1891,  holding  for  cancellation  his  pre-emption  ^itry  covering 
said  tract. 

This  land  is  within  the  primary  limits  of  the  grant  for  said  company, 
as  shown  by  the  map  of  definite  location,  filed  July  6, 1882,  and  was 
also  embraced  within  the  limits  of  the  withdrawal  upon  the  map  of 
gencBpI  route,  ftled  February  21, 1872. 

The  records  show  that  one  Joseph  Scmtchfield  filed  declaratory  state- 
ment No.  2166,  for  the  land,  January  4, 1872,  alleging  settlement  De- 
cember 4, 1869.  Said  filing  served  to  except  the  tract  from  the  opera- 
tion of  the  withdrawal  on  general  route. 

On  May  21, 1883,  Leonard  filed  declaratory  statement  Ko.  5286  for 
this  land,  alleging  settlement  April  10, 1883,  and,  after  due  notice  by 
publication,  he  made  proof,  on  November  10, 1883,  and  cash  certificate 
No.  2023  issued  June  22, 1885. 

On  December  22, 1886,  the  company  listed  this  land  on  account  of  its 
grant. 

Upon  the  examination  of  Leonard's  entry,  you  ordered  a  hearing  to 
determine  the  status  of  the  land  on  July  6, 1882,  the  date  of  the  filing 
of  the  map  showing  the  line  of  definite  location  of  the  road  opposite 
this  land. 

The  testimony  offered  at  the  hearing  shows  that  in  1881  Leonard  pur- 
chased the  possessory  claim  of  one  William  W.  Royal  to  this  land.  At 
that  time  the  tract  in  question  was  inclosed  with  an  adjoining  tract  in 
an  even  numbered  section  in  one  enclosure,  the  south  boundary  of  this 
land  being  a  river. 

The  tract  in  the  even  numbered  section  was  patented  land,  owned  by 
Eoyal,  who  seems  to  have  used  the  tract  in  question,  in  connection 
therewith,  and  the  sale  by  Eoyal  to  Leonard  is  alleged  to  have  em- 
braced both  tracts — that  is,  so  far  as  Royal  had  an  interest  therein. 

Upon  the  tract  in  question,  in  addition  to  the  fencing,  was  a  house, 
presumably  that  built  by  Scmtchfield  under  his  filing  made  in  1872. 

At  the  time  of  this  sale,  Leonard  was  residing  in  the  town  of  Phillips- 
burg,  distant  some  thirty  miles  from  the  land  in  dispute.  He  alleges 
that  he  rented  the  land  to  one  Howard,  during  the  year  1882. 

Howard  lived  upon  the  tract  in  the  even  section,  and  at  most  cut  hay 
from  the  land  in  dispute. 

In  the  spring  of  1882,  Leonard  made  application  to  purchase  this 
land  of  the  company,  and,  in  January,  1883,  he  moved  his  family  from 
town,  to  the  tract  in  the  even  section,  and  in  the  following  April  moved 
them  upon  the  land  in  question,  where  tliey  continued  to  live  until  his 
offer  of  i)roof,  six  months  later,  when  they  returned  to  the  tract  in  the 
even  section. 

Your  decision  holds  that  Leonard  did  not  have  such  a  claim  to  this 
land,  on  July  6, 1882,  as  would  serve  to  defeat  the  grant,  and,  further, 
that  his  entry  is  illegal,  having  moved  from  land  of  his  own  in  the  even 
section  to  make  settlement  upon  the  tract  in  question. 
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The  first  question  for  consideration  is,  whether  this  land  was  excepted 
from  the  grant,  for,  if  it  was  not^  it  passed  under  the  grant,  and  any 
qoestion  of  Leonard's  disqaaliflMitioii  in  the  matter  of  the  entry  of  this 
land  need  not  be  considered. 

In  determining  this  question  we  must  look  to  the  condition  of  the 
and  at  the  date  of  the  definite  location  of  the  road.  Was  there  such 
a  claim  at  that  date  as  would  serve  to  defeat  the  grant  f 

It  appears  that  after  the  abandonment  of  this  land  by  Scrutchfleld, 
when  not  shown,  it  was  used  by  Boyal  in  connection  with  adjoining 
land  for  which  he  held  a  government  patent. 

As  to  whether  Boyal  laid  any  claim  to  this  laud,  or,  if  he  did,  the 
nature  of  the  same,  is  not  shown.  Whatever  his  claim,  however,  he 
abandoned  the  same  by  his  sale  to  Leonard  in  1881,  prior  to  the  date  of 
the  definite  location  of  the  road. 

Leonard  did  not  take  possession  under  his  purchase  until  April,  1883, 
nearly  a  year  after  the  date  of  definite  location,  and  had,  prior  to  this 
time,  applied  to  the  company  foi  the  purchase  of  the  same. 

It  has  been  repeatedly  ruled  that  no  rights  are  acquired  under  the 
settlement  laws  by  the  purchase  of  the  possessory  rights  and  improve* 
ments  of  another  (Willis  v.  Parker,  8  L.  D.,  623,  Hunger  v.  Dawes,  9 
L.  D.,  329),  and  that  no  rights  are  acquired  through  acts  performed  by 
an  agent.    McLean  v.  Foster,  2  L.  D.,  175. 

Leonard  not  having  made  a  personal  settlement  ux)on  this  land  pnor 
to  the  date  of  the  definite  location  of  the  road,  I  must  hold  that  he 
acquired  no  such  right  through  the  purchase  from  Boyal  as  would  de- 
feat the  grant,  nor  could  such  right  be  acquired  through  the  i)ossession 
of  a  tenant. 

I  must  therefore  hold  that  the  land  passed  under  the  grant,  and  for 
this  reaso*!  sustain  your  decision  and  direct  the  cancellation  of  Leon- 
ard's entry. 


CONTBST-PREFBRENCB  RIGHT. 

JEPFEBS  V.  MiLLEB. 

A  preference  right  oan  not  be  secured  t1iroii;;h  a  contest  aficainst  an  entry  covering 

land  reserved  from  such  appropriation. 

First  AsMtant  Secretary  Chandler  to  the  Commissions  of  the  General 

Land  Offiee^  July  18j  18V2. 

On  December  5,  1889,  Robert  H.  Miller  made  soldier's  additional  en- 
try No  1900  (final  certificate  No.  289),  for  lot  1,  Sec.  23,  T,  48  N.,  E.  4 
W.,  Ashland,  Wisconsin. 

On  December  2,  1890,  Edward  B.  Jcffers  tiled  his  aflBldavit  of  contest 
iigainst  the  entry,  alleging: 

From  the  beet  information  I  can  get,  said  entry  was  fraudulent  at  its  inception,  as 
k  shown  by  ai&davit  of  A.  R.  Osborn,  now  on  file  In  the  General  Land  Of- 
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iiee and  I  fiirther  swear  frcfm  nuformAtioii  and  bAlisf  tiiat  tiie  said 

land  at  the  date  of  said  entry  were  (was)  withdrawn  lands  fw  the  henefit  of  the 
Chicago,  St.  PanI,  Minneapolis  and  Omaha  Railway  Company,  nnder  aot'of  Congress 
of  Jnne  8, 1856,  and  as  sncfa  was  not  of  the  class  of  lands  which  are  open  to  en- 
try     that  said  soldier's  additional  scrip  was  made  by  power  of  attor* 

ney,  and  was  therefore  illegal. 

He  accompanied  his  contest  with  an  application  to  make  homestead 
entry  of  the  land,  and  the  receiver  recommended  a  hearing. 

On  February  27, 1891,  Messrs.  Britton  and  Gray,  of  this  city,  as  at- 
torneys for  Miller,  moved  the  dismissal  of  the  contest,  and,  on  April  16, 
1891,  yon  sustained  that  motion  and  at  the  same  time  held  Miller's  en- 
try for  cancellation,  saying: 

There  can  be  no  question  but  that  this  land  was  not  subject  to  Miller's  application 
when  presented,  having  been  withdrawn  under  the  grant  to  aid  in  the  construction 
of  railroads,  made  by  the  act  of  June  3, 1856.  It  is  not  needed  in  the  satisfaction  of 
the  grant,  and  would  be  restored  on  the  17th  instant,  but  for  the  entry  of  record. 
....  Where  applications  had  been  made  for  any  of  these  lands  while  in  a  state 
of  reservation,  it  was  held  that  such  applications  conferred  no  right  upon  the  appli- 
cants, and  that  the  lands  would  be  restored  without  regard  to  the  same, — 

citing  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Itallway  Company, 
.  11 L.  D.,  612. 

From  that  judgment  both  Miller  and  the  contestant  have  appealed; 
the  former  alleges  error  in  your  holding  that  the  land  in  question  was 
not  subject  to  his  entry,  and  the  latter  (Jeffers)  that  it  was  error  to 
hold  the  entry  for  cancellation,  ^^  without  regard  to  the  application  of 
appellant,"  and  further  insisting  that  "  if  the  entry  is  to  be  canceled, 
without  a  hearing,  then  appellant  is  entitled  to  an  entry  nunc  pro  tunc.'" 

Since  your  action,  dismissing  the  contest  and  holding  the  entry  for 
cancellation,  the  following  named  persons  made  homestead  applications 
for  the  land:  Louis  Oettel,  April  18,  1891;  Abel  H.  Dufur,  November 
11, 1891. 

These  applications  wore  rejected,  because  of  Miller'  entry.  The  ap- 
plicants duly  appealed,  and  you  have  forwarded  their  appeals  to  this 
Department. 

Attorneys  for  Miller  strenuously  insist  that  Jeffers's  contest  is  "  irreg- 
ular and  insufficient,"  and  that  your  action  dismissing  the  same  was 
proper;  but  no  grounds  are  presented  in  8U])i)ort  of  their  allegation, 
that  his  entry  is  valid.  They  promise,  however,  "  in  due  time,  to  sliow 
that  the  land  was  properly  entered,  was  subject  thereto,  and  should  be 
patented  to  Miller,  but  before  any  discussion  can  be  had  upon  that 
question  we  submit  and  move  that  the  contest,  so-called,  of  Jeffeis  be 
disposed  of." 

Tills  case  being  here  upon  Miller's  appeal,  as  well  as  thnt  of  Jeflers,* 
the  merits  of  both  appeals  must  be  considered  and  finally  disposed  of. 

It  is  manifest,  from  the  recitjils  iu  your  decision,  that  the  land  being 
in  a  state  of  reservation  was  not  subject  to  entry,  and  that  no  rights, 
were  conferred  upon  Miller  by  reason  of  his  entry.    Your  decision  hold- 
ing the  same  for  cancellation  is  therefore  affirmed.  j 
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It  appears  Ibat  all  the  lands  withdrawn  for  the  benefit  of  said  com- 
pany, and  not  needed  in  satisfoction  of  the  grant,  were  ordered  to  be 
restored  on  April  17, 1891.  The  land  in  controversy  would  likewise 
have  been  restored  to  entry  bnt  for  the  entry  of  Miller  thereon.  His 
appeal  from  the  action  of  your  office  suspended  the  final  determination 
of  the  legality  of  his  entry,  until  passed  upon  by  this  Department. 

If,  as  above  shown,  the  entry  was  illegal,  because  made  of  lands  not 
subject  thereto,  it  is  unnecessary  to  consider  or  discuss  the  Iraudulent 
character  of  the  same,  upon  the  basis  of  the  Osbom  affidavit,  referred 
to  by  contestant.  The  land  not  being  subject  to  entry,  all  other  ques- 
tions as  to  the  manner  in  which  it  was  made  are  eliminated. 

If  Miller's  entry  was  invalid,  because  made  of  lands  withdrawn  for 
the  benefit  of  a  railway  company,  it  follows  that  contestant's  homestead 
application,  made  for  the  same  lands,  in  the  same  condition,  would 
have  been  properly  rejected. 

Had  Miller  filed  a  relinquishment  of  his  entry  immediately  after  the 
contest  was  filed,  and  had  done  so  confessedly  because  of  the  contest, 
still  contestant  could  not  thereby  have  secured  any  rights  to  the  land, 
the  same  not  then  being  subject  to  entry.  To  have  given  him  a  prefer- 
ence right  the  contest  must  have  been  brought  against  an  entry  made 
for  lands  subject  to  entry.  At  most,  the  contestant  only  called  atten- 
tion, ^^from  information  and  belief,''  to  that  which  your  office  would 
necessarily  have  discovered  and  acted  ux>on. 

I  think  the  application  to  contest  was  properly  dismissed,  and  your 
action  therefore  is  accordingly  affirmed. 


SWAMP  LANBS— FIXLD  NOTES  OF  SUBVEY. 

State  of  Michigan. 

To  support  a  claim  of  the  State  to  swamp  land  on  the  Aeld  notes  of  survey  it  should 
appear  therefrom,  where  the  survey  is  made  prior  to  the  grant,  that  the  land  is 
unfit  for  cnltivation  by  reason  of  its  swampy  character. 

8eci*etary  Noble  to  the  Comviissioner  of  the  O&neral  Land  Office^  July  16^ 

1892. 

By  letter  of  July  6,  1891,  you  refused  to  certify  and  patent  to  the 
State  of  Michigan,  under  the  swamp  land  grant,  the  SE.  \  of  the  NB.^ 
and  the  NW.  \  of  the  SB.  J  of  Sec.  1,  the  W.  i  of  the  NB.  i,  the  S.  ^  of 
the  NW.  i,  and  the  N W.  \  of  the  SW.  \  of  Sec.  9,  and  the  W.  J  of  the 
NE.  i  of  See.  21,  all  in  T.  61  N.,  R.  34  W.,  upon  the  ground  that  the 
field  notes  of  stiryey  do  not  show  that  the  lands  are  of  the  character 
contemplated  by  the  grant. 

The  State  alleged  in  its  application  that  these  lands  were  shown  by 
the  field,  notes,  of  survey  to  be  of  the  character  of  lands  contemplated  by 
the  grant,  and  that  the  W.  ^  oi  the-NB.  \  of  Sec.  21  wascerjlifled  by  the 
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sarveyor-geneTal  as  swamp  land,  in  list  IS,  Lake  Saperior  diffiriet,  May 
11, 1852,  which  ftimishes  an  additional  reason  why  said  land  should  be 
eertifled  and  patented. 

You  state  that  yonr  office  has  received  no  list  whatever  dated  1852^ 
but  that  the  surveyor-general  reported  list  13^  dated  Februai-y  12^ 
1853,  which  did  not  embrace  this  tract. 

From  the  reflection  of  their  application  the  State  appealed,  assigning 
the  foUowing  grounds  of  error: 

First.  In  holding  that  the  land  in  section  21  was  not  certilied  by  the  anrveyor- 
general  as  swamp  and  overflowed  land. 

Second.  In  holding  that  the  field  notes  of  flnryey  of  aU  the  land  in  qaeatiou  do  not 
show  them  to  be  of  the  character  contemplated  by  the  granting  act. 

Third.  Error  in  refusing  to  certify  the  patent  to  lands  in  the  State  as  they  clearly 
Ml  within  the  meaning  of  the  act  of  September  25, 1850^  granting  swamp  and  over- 
flowed lands  to  the  State  of  Michigan, 

I  find  nothing  in  the  record  in  support  of  the  allegation  of  the  State, 
that  the  W.  J  of  the  KB.  J  of  Sec.  21  was  certified  by  the  surveyor- 
general  as  swamp  and  overflowed  land,  or  in  conflict  with  your  state- 
ment that  the  records  of  your  office  do  not  show  that  said  trust  was  so 
certified. 

The  field  notes  in  this  case  show  that  the  greater  part  of  each  small- 
est legal  subdivision  is  swamp  and  overflowed;  but  as  they  do  not  show 
that  the  lands  were  thereby  rendered  unfit  for  cultivation,  and  the 
survey  having  been  made  prior  to  the  date  of  the  grant,  I  see  no  en'or 
in  refusing  to  certify  and  approve  the  lands  without  ftirther  evidence 
of  the  character  of  the  land.  If  there  is  no  adverse  claimant,  I  see  no 
reason  why  the  StJite  may  not  prove  it  by  ex  parte  testimony,  but,  if 
there  is  an  adverse  claimant,  a  hearing  should  be  ordered. 

Your  decision  is  affirmed. 


INDIAN  LANDS— AL.LOTMBNT-.PATENT. 

Lizzie  Stbiokeb. 

A  patent  for  Indian  lands,  issued  under  the  general  allotment  act,  and  in  accordance 
with  the  record^  passes  title  to  such  land,  and  the  Department  is  thereafter  with- 
out authority  to  cancel  said  patent  and  issue  another  to  correct  an  alleged  i*rror 
as  to  the  name  of  the  patentee. 

Secretary  Noble  to  the  Commissioner  of  Indian  Affairs,  July  18, 1S92. 

I  return  herewith  the  communication  from  George  Strieker  of  the 
Yankton  Sioux  tribe  of  Indians  and  accompanying  land  patent  No.  822 
issued  in  the  name  of  his  daughter  Lucy  Strieker  which  accompanied 
your  letter  of  7th  ultimo. 

As  the  correct  name  of  the  allottee  is  Lizzie  Strieker  you  recommend 
that  the  patent  be  canceled  and  a  new  patent  issued  to  Lizzie  Strieker 
who  is  the  allottee  intended  by  the  patent. 
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In  response  thereto,  I  transmit  herewitk  an  opinion  of  the  Hon.  ASi* 
sistant  Attorney  General  for  the  Department  of  the  Interior,  dated 
15th  instant,  in  which  I  concur,  vberein  it  is  held  that  it  is  bejond  the 
power  of  this  Department  to  cancel  the  said  patent  and  issue  a  new 
one  on  the  showing  made. 

The  Assistant  Attorney  General  suggests  that  Congress  shoald  be 
asked  to  enact  snoh  further  legislation  as  would  authorize  the  Depart- 
ment to  rectify  this  and  similar  errors. 

Ofimon. 

Assistant  Attorney  General  Shielde  to  the  Secretary  of  ike  Interior^  July 

15^  1892. 

I  beg  to  acknowledge  receipt  of  a  communication  and  accompanying 
papers,  from  the  Commissioner  of  Indian  Affairs,  relative  to  the  issue 
of  patent  to  Lucy  Strieker,  which  papers  were  referred  to  me  June 
8, 1892,  by  Acting  Secretary  Chandler,  for  an  expression  of  opinion 
rxpou  the  matters  presented. 

It  apx>ears  that  on  May  8, 1891,  patent  Ko.  822  was  issued  to  Lucy 
Strieker,  a  Yankton  Sioux  Indian,  as  allottee,  for  the  S.  W.  \  K.  E.  ^, 
of  Sec  33,  T.  97.  K.,  R.  65  W.,  6  P.  M.,  South  Dakota. 

Gteorge  Strieker  now  returns  said  patent,  asserting  that  it  should 
have  been  issued  to  **  Lizzie "  Strieker,  his  child;  and  prays  the  error 
may  be  corrected.  £.  W.  Foster,  U.  S.  Indian  Agent,  certifies  that 
the  correct  name  of  the  allottee  is  "Lizzie''  Strieker,  "as  shown  in 
the  census."  J.  G.  llatchett,  the  special  alloting  agent  of  the  United 
States,  certifies  that  by  mistake  the  name  was  given  as  "  Lucy  "  wlien 
he  made  the  allotment;  and  the  Commissioner  of  Indian  Affairs  rec- 
ommends that  said  patent  be  canceled  and  a  new  one  be  issued  to  Liz- 
zie Strieker. 

The  patent  in  this  case  was  issued  under  the  general  allotment  act 
of  February  8, 1887,  24  Stat.,  388,  section  3  of  which  requires  the  allot- 
ments to  be  made  under  rules  prescribed  by  the  Secretary  of  the  In- 
terior, by  special  agents  appointed  for  that  purpose,  and  the  United 
States  Indian  agent  in  charge  of  the  reservation  about  to  be  allotted. 
The  allotments  when  made  are  to  be  certified  in  duplicate  to  the  Com- 
misHioner  of  Indian  Affairs,  one  copy  to  be  retained  by  him,  and  the 
other  transmitted  to  the  Secretary  of  the  Interior,  for  his  action,  and 
to  be  deposited  in  the  General  Land  Office.  This  certified  list  consti- 
tutes the  record  in  the  case  and  in  accordance  with  that  record  the 
patents  are  prepared  and  issued  in  the  General  Land  Office. 

1  understand,  from  the  papers  forwarded  by  the  Commissioner  of  lur 
dian  Affairs,  that  the  patent  is  in  accordance  with  the  dui)licate  list  in 
Ids  (^Bkse.  Indeed,  Haj^hett,  the  special  allotting  agent,  states  that 
by  mistake  the  name  ot  Lucy  was  placed  upon  said  list,  presumably, 
by  hiBMel^    An  inspection  of  the  duplicate  list  in  the  General  Land. 
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Office,  which  I  have  caused  to  be  made,  shows  that  the  patent  was  issued 
dtrictly  in  accordance  therewith. 

It  is  therefore  to  be  assumed  that  said  patent  is  in  accordance  with 
the  record,  duly  made  by  the  proper  officer.  If  this  assumption  is  cor- 
rect, it  is  beyond  the  power  of  this  Department  and  I  so  advise  you,  to 
eancel  said  patent  and  issue  a  new  one,  on  the  showing  made.  The  law 
on  this  point  seems  to  be  well  settled,  and  I  need  cite  no  other  author- 
ity to  sustain  it  than  your  recent  decision  in  the  case  of  Thaddeus  Mc- 
Nulty,  14  L.  D.,  534. 

The  Department  being  powerless  of  itself  to  correct  this  mistake, 
though  committed  by  its  own  officers,  the  proper  party  is  left  without 
land  because  her  name  is  not  on  the  list  of  allottees,  whilst  a  patent  is 
outstanding  for  laud  to  which  the  patentee,  if  in  existence,  is  not  en- 
titled. In  contemplation  of  law,  the  patent,  so  improvidently  issued, 
has  passed  the  legal  title  to  the  land  covered  by  it,  out  of  the  United 
States  and  beyond  the  reach  or  control  of  the  officers  of  the  Executive, 
whilst  there  is  no  one  who  can  properly  surrender  and  relinquish  the 
same.  Eelief  might  possibly  be  obtained  by  invoking  the  aid  of  a  court 
of  equity.  But  this  course  would  be  attended  with  difficulties,  delays 
and  expense  which  neither  the  government  or  allottee  ought  to  be  com- 
pelled to  encounter. 

In  view  of  the  circumstances  of  the  case,  and  I  am  informed  unoffi- 
cially there  are  many  like  it,  I  beg  to  suggest  that  Congress  should  be 
asked  to  enact  such  further  legislation  as  would  authorize  the  Depart- 
ment to  rectify  this  and  similar  errors. 


SURRENDER  OF  PATBNT-INDTAN  ALLOTMENT. 

Peetty  Crazy  Eyes. 

The  sole  heir  of  an  allottee  may  surrender,  under  the  act  of  November  19, 1888,  for 
purposes  connected  with  the  administration  of  Indian  affairs,  the  patent  there- 
tofore issued  and  take  other  land  in  lieu  thereof. 

Whon  a  pntent  is  thus  surrendered  under  said  act  a  formal  relinquishment  must  be 
endorsed  on  tsaid  patent,  and  due  proof  of  heirship  furnished.  Thenew  patent 
should  be  issued  to  the  heir  of  said  allottee,  as  such,  and  contain  a  recital  of 
the  facts  with  respect  to  the  issue  and  surrender  of  the  original  patent. 

Secieiury  Noble  to  the  Commissioner  of  Indian  Affairs^  July  18^  1892. 

I  acknowledge  the  receipt  of  your  communication  of  7th  instant,  and 
its  enclosures  relative  to  the  cancellation  of  a  patent  No.  873  issued  to 
Pretty  Crazy  Eyes  a  Yankton  Sioux  Indian. 

In  response  thereto,  I  transmit  herewith  an  opinion  of  the  Hon. 
Assistant  Attorney  General  for  this  Department  dated  15th  instant,  in 
which  I  concur,  wherein  he  holds  that  as  the  relinquishment  is  not 
properly  endorsed  .upon  the  patent  and  because.it  incorrectly  gives  the 
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nnmber  of  the  patent  surrendered,  it  should  not  be  accepted,  at- 
tention is  also  called  to  the  fact  that  the  statement  of  the  father  in 
the  relinqnishment  is  the  only  evidence  in  the  papers  to  show  that  the 
deceased  allottee  was  nnmarried  and  without  issue  and  that  he  was 
her  father  and  only  heir. 

I  agree  with  the  Hon.  Assistant  Attorney  General  that  this  unc^or- 
roberated  statement  should  not  be  accepted  and  you  will  direct  the 
Indian  Agent  to  report  on  the  subject  accompanied  by  the  testimony 
of  parties  cognizant  of  the  fact^. 

Opinion. 

Assistant  Attorney- Oeneral  Shields  to  the  Secretary  of  the  Interior,  July 

15,  1892. 

On  June  8, 1892,  Acting  Secretary  Chandler  referred  to  me,  for  an 
expression  of  opinion  on  the  matter  therein  presented,  a  communica- 
tion, and  accompanying  papers,  from  the  Commissioner  of  Indian  Af- 
feirs,  respecting  the  allotment  heretofore  made  to  Pretty  Crazy  Eyes, 
a  Yankton  Sioux  Indian,  and  I  beg  leave  herewith  to  submit  my  views. 

It  appears  that  on  May  8,  1891,  patent  No.  873,  was  issued  to  said 
Indian  for,  and  as  an  allotment  in  severalty  to  her  of,  the  N.  W.  J  S. 
W.  \  and  Lot  No.  1  of  Sec.  10  T.  96  N.,  R.  66  W.,  of  5  P.  M.,  South 
Dakota,  and  that  thereafter  said  allottee  died,  without  having  married, 
leaving  her  father.  Crazy  Eyes,  or  Istakmaskinyan,as  her  sole  heir  and 
legal  representative. 

The  laud  so  allotted  is  now  wanted  by  the  Indian  Office  for  the  cstab- 
lisbment  of  a  substation,  the  residence  of  an  additional  farmer,  and  the 
ei*ection  thereon  of  a  warehouse  for  the  storage  of  government  jirop- 
erty. 

The  father  and  heir  of  the  allottee  is  willing  to  relinquish  the  land 
for  these  purposes,  if  other  lands  be  allotted  in  lieu  thereof.  To  this 
end  said  patent  has  been  surrendered  for  cancellation,  and  what  i)ur- 
ports  to  be  a  relinquishment  and  quit-claim  to  the  United  States  all  of 
his  interest,  right  or  title  to  said  land,  has  been  executed  by  him  be- 
fore a  notiiry  public  and  attached  to  this  patent.  And  I  presume  an 
expression  of  opinion  is  desired  from  me  as  to  whether  said  patent  may 
be  80  surrendered  and  a  new  iallotment  made  to  the  father ;  and,  if  these 
inquiries  be  answered  in  the  aflBrmative,  whether  the  papers  submitted 
are  in  due  form. 

Section  2  of  the  act  of  November  19, 1888,  25  Stat.,  61 1, 1  think  covers 
the  ease.     Its  provisions  are  as  follows: 

Tbe  Secretary  of  tbe  Interior  is  hereby  anthorized,  in  his  diacretion,  and  when- 
ever for  good  and  snllicieut  reason  he  shaU  consider  it  to  be  for  the  bent  interest  of 
tbe  luiUans,  in  making  aUotnients  nnder  the  statute  aforesaid,  to  permit  any  Indian 
to  whom  a  patent  has  been  issned  for  land  on  the  reservation  to  which  such  Indian 
belonfr8,  nnder  treaty  or  existing  law,  to  surrender  such  patent  witli  formal  relin- 
qaisbment  by  sack  Indian  to  the  United  States  of  all  his  or  her  right,  title,  and 
interest  in  the  land  conveyed  thereby,  properly  indorsed  thereon,  and  to  oancel  suoh 
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•nrrendered  patent:  PravkM,  Tbat  the  Iiidtaii  ■•  matenimi^g  tin  baiim  AbXI  na!ke 
a  seleotiony  in  lien  thereof^  of  other  land  and  reoeiTe  patent  therefor,  nnder  the  pro- 
visions of  the  aot  of  Febmary  eighth,  eighteen  hundred  and  eighty-seven. 

The  patent  recomnieQded  was  issued  under  tbe  sdlotment  aot  of  1887, 
and,  therefore,  under  "existing  law;"  it  is  for  land  on  the  reservation 
to  which  the  Indians  belonged,  and  it  is  now  proposed  to  select  in  lieu 
thereof  other  lands  under  the  provisions  of  said  act  of  1887.  There 
seems  to  be  a  good  and  sufficient  reason  why  in  this  case  you  should 
exercise  the  discretion  with  which  you  are  clothed  by  the  act,  as  the 
purpose  for  which  the  exchange  is  sought  to  be  made  is  "  for  the  best 
interest  of  the  Indians,"  being  for  the  promotion  of  the  administration 
of  their  affairs  only. 

I  conclude,  therefore,  that  such  an  exchange  of  lands,  as  is  proposed, 
may  be  consummated  between  the  government  and  an  allottee;  and  if 
with  an  allottee  no  reason  suggests  itself  why  the  heir  who  becomes 
entitled  to  allotted  land  may  not  do  the  same  thing. 

Section  6  of  the  allotment  act  of  February  8, 1887,  9upra  provides 
that  the  allotted  lands  are  to  be  held  in  trust  for  the  benefit  of  the 
allottee,  ^^  or,  in  case  of  his  decease,  of  his  heirs  according  to  the  laws 
of  the  State  or  Territory  where  such  land  is  located.'' 

The  lands  in  question  are  stated  to  be  situate  in  South  Dakota.  By 
the  civil  code  of  the  Territory  of  Dakota,  Section  778,  it  is  provided 
that  '^  If  tlie  decedent  leaves  no  issue  nor  husband,  nor  wife,  the  estate 
must  go  to  the  father.''  And,  by  section  24  of  the  act  of  February  22, 
1889 — 24  Stat.,  676 — enabling  the  people  of  that  Territory  to  form  two 
states  out  of  the  same,  this  law  was  continued  in  force  in  the  new 
states  ^'except  as  modified  or  changed  l^y"  said  act  "or  the  constitu- 
tion of  the  states,  respectively."  It  has  not  been  so  modified  or 
changed  and  therefore  is  yet  in  force.  So  that,  if  the  deceased  allottee 
was  unmarried  and  without  issue  as  stated  the'father  is  the  sole  heir, 
and  as  such  can  do  all,  in  the  premises,  which  she  could  do,  if  alive. 

The  act  of  October  ID,  1888,  supra  contains  a  provision  that  when 
the  patents  for  allotments  are  surrendered,  a  formal  relinquishment  by 
the  Indian  to  the  United  States,  of  all  his  right,  title  and  interest  in  the 
allotted  land  shall  be  "  properly  indorsed  thereon."  In  the  present 
case  there  is  no  formal  relinquishment  properly  "indorsed"  on  the 
l>atent,  but  it  is  on  a  separate  paper  which  is  attached  to  the  patent. 
This  requirement  seems  to  be  a  wise  one,  inasmuch  as  upon  compli- 
ance with  it,  the  patent  and  the  relinquishment  become  thereafter  in- 
separable as  would  not  necessarily  be  the  case  with  a  paper  merely 
attached  to  it.  The  rule  is  a  good  one  and  I  think  it  should  be  fol- 
lowed here. 

It  is  my  judgment  that  the  relinquisiiment  transmitted  should  not  be 
accepted,  because  not  "properly  indorsed"  on  the  patent,  and  because 
it  incorrectly  gives  the  number  of  the  patent  surrendered.  But  when 
so  indorsed  it  may  be  accepted,  the  patent  canceled,  a  new  allotment 
made  in  lieu  of  the  surrendered  land  and  patent  issued  therefor. 
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Tbid  patent  for  the  new  allotzQent  cannot  be  issued  in  the  name  of  the 
original  allottee,  because  she  is  now  known  to  be  dead.  But  as  it  is  to 
be  issued  on  account  and  in  lien  of  the  allotment  originailj  made  to  hec^ 
it  should  be  issued  to  her  father  as  her  heir^  and  the  issue  and  surren- 
der of  the  original  patent,  giving  the  date,  number  and  record  page 
thereof,  and  the  deatli  of  the  allottee  and  the  heirship  of  the  father 
should  be  recited  in  the  new  patent 

Attention  is  called  to  the  fact  that  the  statement  of  the  father  in  the 
relinquishment  is  the  only  evidence  in  the  papers  to  show  that  the  de- 
ceased allottee  was  unmarried  and  without  issue,  and  that  he  was  her 
fother  and  only  heir.  I  think  this  uncorroborated  statement  should 
not  be  accepted  as  sufficient  evidence  uxK>n  which  to  base  action  so  im- 
portant. And  the  Indian  Agent  should  be  ordered  to  make  a  report 
on  the  subject,  accompanied  by  the  testimony  of  parties  cognizant  of 
the  facte. 


timbbu  cttlturb  bktrt-^ct  of  march  18,  1874. 

Anderson  v.  Potter. 

A  timber  culture  entry  embraciug  land  in  different  sections  may  be  allowed  to  stand, 

where  made  prior  to  the  act  of  June  14,  1878. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  20, 1692. 

On  the  10th  of  August,  1876,  James  W.  Potter  made  timber  culture 
entry  for  the  8  J  of  the  8E  \  of  Sec.  8,  and  the  N  i  of  the  NE  i  of  Sec. 
17,  T.  23  S.,  R.  56  W.,  Pueblo  land  district,  Colorado. 

On  the  26th  of  December,  1888,  Charles  Anderson  filed  an  affidavit 
of  contest,  alleging  that  the  said  entry  was  illegal,  because  it  embraced 
laud  in  two  difi'erent  sections,  and  that  the  defendant  had  not  in  any 
manner  complied  with  the  timber  culture  law  as  to  the  portion  in  sec- 
tion 8. 

A  hearing  followed,  resulting  in  a  decision  by  the  local  officers,  on 
the  Ist  of  May,  1889,  in  which  they  recommended  the  cancellation  of 
the  entry  so  far  as  it  related  to  land  in  sectioii  8.  That  decision  was 
affirmed  by  you  on  the  6th  of  June,  1891,  and  an  appeal  from  your  de- 
cision brings  the  case  to  the  Department. 

In  your  decision  you  say:  "The  right  to  make  entry  of  laud  under 
the  timber  culture  law,  in  more  than  one  section,  has  never  been  recog- 
nized, but  on  the  other  hand,  has  always  been  denied."  In  support  of 
your  statement  you  cite  the  case  of  William  A.  Cox  (3  L.  D.,  361), 
which  was  a  decision  by  Commissioner  McFarland,  in  December,  1884. 
I  do  not  find  that  the  question  has  ever  been  passed  upon  by  the  De- 
partment, under  the  act  of  1874,  neither  do  I  find  any  i)rovision  in  t!>e 
statute  under  which  the  entry  in  question  was  made,  which  deals  di- 
rectly with  the  subject. 
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The  act  of  March  3, 1873  (17  Stat.,  606)  provided  that  "  only  one 
quarter  in  auy  section  shall  be  thus  granted.^  The  act  of  March  13^ 
1874  (18  Stat.,  21),  which  amended  the  act  of  March  3, 1873,  pro\ided 
that  "  not  more  than  one  quarter  of  any  section  shall  be  thus  granted, 
aud  that  no  person  shall  make  more  than  one  entry  under  tlie  provi- 
sions of  this  act,  unless  fractional  subdivisions  of  less  than  forty  acres 
are  entered  which,  in  the  aggregate,  shall  not  exceed  one  quarter  sec- 
tion.'^ 

The  act  of  March  13, 1874,  was  amended  by  the  act  of  June  14, 1878 
(20  Stat.,  113)  which  provided  that  "  not  more  than  one  quarter  of  any 
one  section  shall  be  thus  granted,  and  that  no  person  shall  make  more 
than  one  entry  under  the  provisions  of  this  act.'' 

It  was  not  until  the  passage  of  this  last  named  act,  that  the  entry 
was  limited  to  "  any  one  section."  Prior  to  that  time  the  words  of 
limitation  had  applied  to  the  quantity  of  land  to  be  entered,  and  not 
to  the  location  thereof.  It  is  true  that  the  change  in  the  statute  in 
this  respect  is  very  slight,  and  consists  only  in  inserting  the  word 
*^one"  between  the  words  "any"  and  "section"  in  the  former  stat- 
utes. 

Slight  as  is  this  change,  the  Department  has  recognized  it  as  being 
BufUcient  to  change  the  rule  in  reference  to  entries  in  more  than  one 
section,  as  it  was  held  in  the  recent  case  of  Ingalls  v.  Lewton  (13  L.  D., 
609),  that  under  the  provisions  of  the  act  of  March  13,  1874,  (which 
was  the  act  in  force  prior  to  the  passage  of  the  act  of  1878),  a  second 
entry  of  land  might  be  made,  not  only  in  a  different  section  but  in  a 
different  township,  where  the  two  entries  taken  together  did  not  ex- 
ceed one  hundred  and  sixty  acres,  and  the  first  entry  was  for  less  than 
forty  acres. 

Under  this  ruling  it  is  clear  that  if  Potter  had  made  his  entry  for  a 
fractional  part  of  a  quarter  section  in  section  8,  of  less  than  forty  acres^ 
he  could  have  subsequently  made  an  additional  entry  in  section  17, 
lirovided  the  land  embraced  in  the  two  entries  did  not  exceed  one  hun- 
dred and  sixty  acres.  I  can  see  no  reason  why  this  result  may  not  as 
well  be  attained  by  a  single  entry,  and  find  no  departmental  decision 
adverse  to  such  ruling,  rendered  while  the  act  under  which  Pottei-'s 
entry  was  made  was  in  force,  or  in  reference  to  an  entry  made  under 
said  act. 

The  application  of  William  A.  Cox  (3  L.  D.,  361),  the  case  cited  by 
you,  was  made  under  the  law  of  1878.  Commissioner  McFarland,  in 
rendering  his  decision  in  that  case,  does  not  say  that  the  application  is 
contrary  to  law,  but  rejects  it  "  because  it  embraces  portions  of  dift'er- 
ent  sections,  which  is  not  admissible  under  the  rules  of  this  office." 
This  decision  of  Commissioner  McFarland  was  rendered  on  the  3d  of 
December,  1884,  and  was  evidently  based  upon  that  of  Acting  Secre- 
tary Joslyn,  rendered  on  the  4th  of  April  of  that  year,  in  the  case  of 
James  0.  McLafferty  et  al.  (11  C.  L.  O.,  64).    In  that  case,  as  in  the^ 
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case  of  Cox,  the  applications  were  made  under  the  law  of  1878,  and 
they  were  rejected  because  "such  have  been  the  uniform  rulings,'^ 
where  the  application  embraced  lands  in  two  sections.  No  rulings, 
however,  are  cited  in  supx>ort  of  the  decision,  nor  do  I  find  any  made 
by  your  office  or  by  the  Department  prior  to  the  passage  of  the  act  of 
June  14, 1878,  wherein  similar  views  are  expressed.  The  entry  of  Pot- 
ter having  been  made  prior  to  the  passage  of  that  act,  is  not  controlled 
by  its  provisions,  nor  by  the  decisions  made  thereunder. 

The  evidence  submitted  at  the  hearing  in  the  case  at  bar,  established 
the  fact  that  Potter  sought  to  make  entry  for  three  forties  of  land  in 
section  8,  but  as  it  did  not  lay  in  a  square  form,  the  local  officers  ad- 
vised him  to  change  his  application  to  cover  the  land  constituting  his 
entry.  This  he  did  at  their  suggestion,  and  had  since  occupied  the 
whole  of  said  land.  He  had  fenced  it  all,  and  had  cultivated  the  requi- 
site amount  of  the  land  to  trees,  the  forty  acres  \ipon  which  the  trees 
were  growing  being  enclosed  by  a  separate  fence.  The  trees  were  ux>on 
section  17,  but  he  had  a  driving  track  which  was  partly  upon  both 
eighties,  and  ditches  which  conveyed  water  to  his  timber  tract,  and 
upon  each  of  the  forties  in  his  timber  culture  entry,  and  also  to  his 
house,  which  was  situated  north  of  and  a<\joining  the  land  in  section  8, 
and  to  a  fish  pond  near  his  house.  To  reach  the  main  road  from  his 
house  he  was  obliged  to  cross  the  land  in  section  8,  his  improvements 
upon  which  he  valued  at  $160.  He  used  the  land  in  section  8,  included 
in  his  timber  culture  entry,  principally  for  pasture. 

There  is  no  contradiction  in  the  evidence  in  the  case,  and  the  con- 
testant does  not  claim  that  the  entry  should  be  canceled,  so  far  as  it 
relates  to  the  land  in  section  17,  upon  which  Potter's  trees  are  growing. 

I  have  given  the  case  careful  consideration,  and  my  conclusion  is, 
that  under  the  law  in  force  at  the  time  Potter's  entry  was  made^  it  was 
properly  allowed  by  the  local  officers,  notwithstanding  it  embraced 
land  in  more  than  one  section.  The  decision  appealed  from  i^  there- 
fore reversed,  and  the  contest  is  dismissed. 


BAIL.ROAD  GBANT^ACT  OF  JUNB  lff»  1880. 
KOBTHBBN  PAOIFIO  B.  B.  Go.  V.  MaTTHBWB. 

The  ri|i:ht  of  purchase  under  section  2,  act  of  Jane  15,  1880,  can  not  be  set  np,  by 
one  who  claims  no  interest  thronfch  the  original  entryman,  for  the  sole  purpose 
of  defeating  the  operation  of  a  railroad  grant. 

Secretary  Noble  to  the  Oommissianer  of  the  General  Land  Office,  July  20. 

1892. 

I  have  considered  the  case  of  the  Northern  Pacific  Bailroad  Company 

V.  Thaddeus  L.  Matthews,  involving  the  E.  ^  of  the  NE.  ^^  sec.  23,  T.  10 

N.y  B.  3  W.y  Helena  land  district,  Montana,  on  appeal  by  the  company 

from  your  decision  of  Jnly  2, 1891,  holding  said  tract  to  be  excepted 
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from  the  grant  made  by  the  act  of  July  2, 1864  (13  Stat.,  365),  to  aid 
in  the  conBtruction  of  said  road. 

This  tract  is  within  the  limits  of  the  withdrawal  made  upon  the  filing 
of  the  map  of  general  route,  July  21, 1872,  but  was  excepted  therefrom 
by  the  pre-emption  filing  by  one  Charles  Tache,  filed  March  24, 1870, 
alleging  settlement  same  date,  which  was  of  record,  j^rtma  fa^Ae  valid 
and  unexpired  at  the  date  of  said  withdrawal. 

Upon  the  definite  location  of  the  road,  shown  upon  the  map  filed 
July  6, 1882,  this  tract  falls  within  the  primary,  or  granted,  limits. 

On  March  22, 1871,  Tache  transmuted  his  filing  to  homestead  entry 
No.  481,  which  entry  was  canceled  February  8, 1879,  for  failure  to  make 
proof  within  the  statutory  period. 

Matthews's  claim  to  this  land  is  based  ux)on  his  pre-emption  filing  ]^o. 
9514,  made  on  October  10, 1888,  alleging  settlement  same  date.  This 
filing  was  held  for  cancellation  by  your  office  letter  of  December  4, 1890, 
the  land  appearing  to  be  free  from  claim  at  the  date  of  the  definite  lo- 
cation of  the  road,  but,  upon  claimant's  motion,  your  decision  of  July 
2,  1891,  recx)nsideriug  the  action  of  December  4,  1890,  and  held  the 
land  to  have  been  excepted  from  the  grant,  by  reason  of  the  act  of 
June  15, 1880  (21  Stat.,  236),  the  second  section  of  which  provides: 

That  persons  who  have  heretofore,  under  an^  of  the  homestead  laws,  eutered  lan(l« 
properly  subject  to.  such  entry,  or  persons  to  whom  the  ri^ht  of  those  having  so  en- 
tered for  homesteads  may  have  been  attempted  to  be  transferred  by  bona  fide  instru- 
ment in  writing,  may  entitle  themselves  to  said  lands  by  paying  the  government 
price  therefor,  and  in  no  case  less  than  one  dollar  and  twenty-five  cents  per  acre, 
and  the  amount  heretofore  paid  the  government  upon  said  lands  shall  be  taken  as 
part  payment  of  said  price :  Provided,  This  shall  in  no  wise  interfere  with  the  rights 
or  claims  of  others  who  may  have  subsequently  entered  such  lands  under  the  home- 
stead laws. 

The  theory  of  your  decision  being  that  Tache  might  have  availed 
himself  of  the  provisions  of  said  act,  and  this  right  in  him,  although 
not  asserted,  was  sufficient  to  defeat  the  grant,  so  that  another  might 
make  entry  thereot 

In  the  present  case,  the  entry  had  been  canceled  in  1879,  and,  in 
effect,  your  decision  reiu  states  the  same  for  the  purpose  of  defeating 
the  grant,  but  tor  no  other  purpose. 

It  is  clear  that  Tache,  or  his  transferee,  such  as  mentioned  in  the  act, 
was,  upon  the  passage  of  the  act  of  June  15, 1880,  authorized  to  entitle 
himself  to  the  land  entered,  by  making  payment  as  required,  provided 
this  right  should  not  interfere  with  the  rights  of  others  who  may  have 
entered  such  lands  prior  to  the  offer  of  payment,  but,  as  held  in  the 
case  of  Nathaniel  Banks  (8  L.  D.,  532),  this  purchase  is  not  a  consumma- 
tion of  the  original  homestead  entry,  operating  by  relation  from  the 
date  of  such  entry,  but  a  private  cash  entry,  operative  from  the  date 
of  such  cash  entry. 

In  the  present  case  neither  Tache,  nor  any  one  claiming  through  him, 
has  sought  to  make  purchase  of  this  land. 
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From  the  lapse  of  time  it  is  reasonable  to  presume  that  no  such  right 
exists,  or,  if  it  does,  it  will  not  be  asserted. 

For  the  present  case,  however,  it  is  unnecessary  to  pass  upon  such 
right;  suffice  it  to  say,  no  such  right  has  been  claimed,  and  I  am  of  the 
opinion  that  it  can  not  be  pleaded  by  another,  who  claims  no  interest 
in  the  land  through  the  original  entryman,  as  in  the  presentcase,  merely 
in  order  to  defeat  the  grant,  and  thereby  open  the  land  to  entry  by  such 
person. 

It  is  safe  to  say  that  no  right  of  purchase  now  exists,  for  the  filing  by 
Matthews  would  bar  the  right  of  purchase,  and  as  no  such  right  has 
heretofore  been  asserted  by  Tache,  or  others  claiming  through  him,  upon 
the  record  as  made,  I  must  reverse  your  decision,  and  hold  that  the 
land  was  not  subject  to  Matthews's  filing  when  allowed.  The  same  will 
accordingly  be  canceled. 

This  is  no  wise  in  conflict  with  t*he  rulings  in  the  case  of  said  com- 
pany against  Burt  (3  L.  D.,  490);  same  against  Holmes  (5  L.  D.,  333); 
same  against  McLean  (5  L.  D.,  529),  and  same  against  Quinlan  (12  L. 
D.,  310),  for  in  all  these  cases  the  land  was  claimed  either  by  the  origi- 
nal entryman  or  others  claiming  through  such  person. 


PBACnCE-APPEAIi-KOnCE. 

Bbadfobd  v.  Aleshibe. 

An  appeal  will  lie  from  a  decision  of  the  General  Land  Office  holding  a  notice  of  con- 
test insoffloient,  and  directing  Airther  prooeedings,  or  in  default  thereof  a  dis- 
missal of  the  contest. 

Secretary  IToble  to  the  Commissioner  of  the  General  Land  Office^  July  20^ 

1892. 

On  the  21st  of  April,  1892,  you  transmitted  to  the  Department  an  ap- 
plication for  a  writ  of  certiorari,  filed  by  the  attorneys  for  Mrs,  A.  D. 
Bradford,  founded  upon  your  deoision  of  March  23, 1892,  in  the  case  of 
A.  D.  Bradford  «.'  David  Aleshire,  in  which  you  denied  the  right  of 
appeal  to  the  Department  from  your  decision  rendered  in  the  case  on 
the  13th  of  Febniary  of  that  year. 

The  land  involved  is  the  NB.  J  of  Sec.  9,  T.  10  8.,  E.  1 B.  New  Orleans 
land  district,  Louisiana,  ibr  which  David  Aleshire  made  timber  culture 
entry  on  the  Ist  of  April,  1887. 

It  appears  that  this  entry  was  contested  by  Bradford,  the  notice  of 
hearing  being  served  upon  Aleshire  by  publication.  At  the  heariug 
he  made  default,  and  proof  of  the  charges  contained  in  the  contest 
affidavit  was  duly  made.  Before  decision  thereon  by  the  local  oilicers, 
the  entryman  moved  that  the  contest  be  dismissed,  on  the  ground  that 
the  affidavit  upon  which  the  order  of  publication  was  granted  was 
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made  by  the  attorney  for  the  contestant  and  not  by  the  contestant  her- 
sel£    In  deciding  this  motion  the  local  officers  said : 

Inasmaoh  as  the  affidavit  asking  for  jmblication  of  the  notice  hearing  is  not  sworn 
to  by  contestant,  but  by  her  attorney,  we  are  of  the  opinion  that  contestee's  objec- 
tions are  well  taken,  and  should  strand  and  the  motion  to  dismiss  is  hereby  sustained. 
The  case  is  therefore  dismissed  without  prejudice  to  the  rights  of  contestant  of  Kp- 
plying  for  a  new  hearing  within  thirty  days  from  receipt  hereof. 

From  that  decision  an  appeal  was  taken  to  yonr  office,  where  the 
same  was  affirmed  by  you  on  the  13th  of.  February,  1892.  In  render- 
ing judgment  in  the  case  you  said : 

In  all  cases  as  the  basis  of  an  order  for  publication,  an  affidavit  is  required  by  the 
contestant,  and  such  affidavit  can  be  made  by  the  contestant  only.  The  rales  in 
regard  to  obtaining  notice  by  publication  are  construed  strictly,  and  without  pass- 
ing upon  the  other  points  raised  by  the  record,  I  find  the  notice  defective  for  the  want 
of  an  affidavit  made  by  the  proper  party,  it  having  been  made  by  contestant's  at- 
torney. Your  action  is  therefore  affirmed,  and  the  case  is  remanded  for  a  contin- 
uance of  the  proceedings  after  due  notice  hereof,  or  in  default  thereof  on  the  part 
of  the  contestant,  a  disnussal  of  the  contest  for  want  of  prosecution. 

An  appeal  from  such  decision  by  you  was  taken  to  the  Department, 
and  on  the  23d  of  March,  1892,  you  dismissed  the  same,  and  directed 
the  local  officers  to  proceed  as  instructed  by  your  letter  of  February 
13,  1892.  As  already  stated,  the  application  before  me  is  based  upon 
your  action  of  Febniary  13,  and  is  made  under  rule  83  of  the  Eules  of 
Practice. 

The  question  before  me  is  not  whether  the  affidavit  upon  which  the 
order  for  publication  of  the  notice  of  hearing  was  made,  was  or  was 
not  sufficient,  under  the  rules  of  practice  of  the  Department.  The 
only  question  for  determination  by  me  is,  was  the  order  contained  in 
your  decision  of  February  13, 1892,  one  which  is  excepted  from  appeal 
by  rule  81  of  the  rules  of  practice,  which  provides  that — 

An  appeal  may  be  taken  from  the  decision  of  the  Commissioner  of  the  General 
Laud  Office  to  the  Secretary  of  the  Interior  upon  any  question  relating  to  the  dis- 
posal of  the  public  lands  and  to  private  land  claims  except  in  cases  of  interlocutory 
orders  and  decisions  and  orders  for  hearing  or  other  matter  resting  in  the  discretion 
of  the  Commissioner. 

In  the  case  of  the  State  of  Oregon  (13  L.  D.,  259),  it  was  held  that 
"  a  question  that  involves  the  jurisdiction  of  the  Commissioner  in  the 
disposition  of  public  land  is  properly  the  subject  of  appeal."  That 
same  case  also  held  that  "  the  authority  of  the  Commissioner  of  the 
General  Land  Office  to  order  a  heai-ing  may  be  properly  reviewed  on 
application  for  certiorari.'' 

I  am  of  the  opinion  that  when  you  say  in  your  decision  of  February 
13,  that>- 

The  case  is  remanded  for  a  continuance  of  the  proceedings  after  due  notice  hereof, 
or  in  default  thereof,  on  the  part  of  the  contestant;  a  dismissal  of  the  contest  for 
want  of  prosecution, 

^'bat  a  question  is  presented  ^^  that  involves  the  jurisdiction  of  the  Com- 
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misBioner  in  the  disposition  of  public  land."  The  decision  cited  holds 
that  such  a  case  "  is  properly  the  subject  of  appeal."  You  not  only 
order  a  hearing,  but  you  dispose  of  the  land,  in  a  certain  contingency. 
It  was  a  decision  which  amounted  to  the  determination  of  a  substantial 
right,  and  in  Eathbun  v.  Warren  (10  L.  D.,  Ill),  it  was  held  that  such 
a  decision  is  not  interlocutory,  altibough  made  between  the  commence- 
ment and  end  of  an  action. 

You  make  no  provision  fcK*  the  service  of  notice  of  contest,  other  than 
that  already  made  in  the  case,  but  only  provide  for  a  continuance  of 
the  proceedings  after  due  notice  of  your  decision,  or  a  dismissal  of  the 
contest  for  want  of  prosecution.  If,  as  was  said  in  the  case  cited  from 
13  L.  D,,  your  authority  to  order  a  hearing  may  be  properly  reviewed 
on  application  for  certiorari,  most  certainly  your  authority  to  order  a 
dismissal  of  a  contest  may  properly  be  the  subject  of  appeal,  or  your 
refusal  to  allow  the  same,  may  be  reviewed  on  an  application  such  as 
is  now  before  me. 

My  conclusion  is,  that  your  decision  of  February  13, 1892,  was  one 
from  which  an  appeal  could  properly  be  taken,  and  you  are  therefore 
directed  to  certify  to  the  Department  the  record  in  the  case  for  its 
consideration* 


FBB-XMPnOlir  SNTBY— SECTION  9960,  B.  B. 

GEOBaE  BOHL. 

To  diaqvftUiy  ft  settler  vnder  the  eeoond  clauBe  of  eeotioii  2260  B.  S.,  it  must  appear 
that  he  abandooed  land  of  hiB  own  with  the  purpose  of  residing  on  public  land 
in  the  same  State. 

Fint  As9%8tant  Secretary  Ohamdler  to  the  Oammissioner  of  the  General 

Land  Office^  July  21^  1892. 

I  have  considered  the  appeal  of  George  Bohl  from  your  decision  of 
July  20, 1891,  holding  for  cancellatioQ  his  pre-emption  entry  of  the  SE. 
\  of  Sec.  13,  T.  30  8.,  B.  43  W.,  Garden  City,  Kansas,  on  the  ground 
that  he  was  not  a  qualified  preemptor,  because,  in  answer  to  question 
forty-five  he  said — '<  I  moved  off  an  80  acre  £Eirm  of  my  own  in  Allen 
Go.,  Kansas." 

In  his  appeal  claimant  alleges  that  it  was  error  to  hold  said  entry  for 
cancellation  without  a  hearing,  after  the  final  proof  had  been  made  to 
the  satis&ction  of  the  register  and  receiver,  and  final  certificate  had 
been  issued  thereon^  that  the  final  proof  does  not  show  on  its  face  that 
he  removed  from  land  of  his  own  in  said  State  ^<  with  intention  of  set- 
tling on  tiie  partionlar  tract  of  land  proved  up  under  the  pre-emption 
laws." 
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In  support  of  his  appeal  claimant  has  filed  his  affidavit,  in  which  he 
swears — 

That  prior  to  making  said  entry  he  UYed  on  an  eighty  acre  tract  of  land  in  Allen 
oonnty,  Kanftas,  which  last  named  tract  was  then  mortgaged  for  $800,  which  waa 
about  the  actual  Talne  of  said  tract  of  land«  That  when  he  left  Allen  county  he  left 
for  the  purpose  of  abandoning  hia  home  and  reaidenoe  on  eaid  eighty  acree  of  land, 
and  that  he  did  abandon  said  residence  thereon  at  the  time  of  leaying  there,  and 
removed  to  western  Kansas,  and  that  affiant  was  about  three  weeks  on  the  road. 
That  affiant  had  no  residence  during  said  three  weeks,  but  was  going  west  to  find 
him  a  home.  That  after  he  reached  western  Kansas  he  went  to  see  the  tract  of  land 
afterwards  entered  by  him  under  the  pre-emption  laws,  and  decided  to  locate  on  it. 
That  he  did  so  in  good  faith.  That  before  doing  so  he  fully  stated  all  the  facts  con- 
cerning the  eighty  acres  of  land  in  Allen  county,  Kansas,  to  one  O.  S.  Murphy,  who 
was  deputy  clerk  of  the  district  court  of  Stanton  county,  Kansas,  and  who  was  mak- 
ing out  papers  for  persons  who  desired  to  enter  goyernment  land,  and  representing 
that  he  knew  fully  what  their  rights  were.  That  affiant  was  told  that  he  was  a 
qualified  pre-emptor,  and  acted  upon  said  advice  and  in  good  faith  entered  said 
lands.  That  he  has  improved  said  tract  to  the  value  of  $600  actual  cost.  Thsd  he 
is  the  owner  of  said  land.  That  at  the  time  of  making  said  final  proof,  affiant  was 
simply  asked  to  state  where  he  lived  before  coming  west,  and  told  of  the  eighty 
acre  tract,  that  he  was  not  asked  to  state,  as  he  would  have  done,  that  he  had  aban- 
doned his  residence  three  weeks  before  locating  on  said  tract  in  Stanton  county, 
Kansas.  That  affiant  asks  that  in  case  said  patent  may  not  be  issued  by  the  Hon. 
Secretary  that  this  case  be  referred  to  the  board  of  equitable  adjudication. 

It  is  qnite  evident  that  the  claimant  made  no  effort  to  conceal  the 
truth  in  his  said  final  proof.  It  is  true  that  if  he  comes  within  the  stat- 
utory inhibition  against  allowing  a  pre-emption  entry  by  a  "person 
who  quits  or  abandons  his  residence  on  his  own  land  to  reside  on  the 
public  land  in  the  same  State  or  Territory  "  he  cannot  acquire  title  to 
said  land  under  any  circumstances. 

In  the  case  at  bar,  it  does  not  affirmatively  appear  that  claimant 
abandoned  his  own  land  to  reside  on  jpuhlic  land  in  the  same  State. 
True,  he  abandoned  his  residence  on  his  own  land,  as  he  admits,  for  the 
purpose  of  finding  a  home  in  the  West,  and  was  on  the  road  some  three 
weeks,  but  it  does  not  conclusively  appear  that  he  did  this  for  the  pur- 
pose of  residing  on  the  puhlio  land  in  the  same  State.  The  fact  that 
he  did  so  settle  under  the  proof  in  this  case  imposes  upon  the  claimant 
the  duty  of  showing  that  it  was  no^  his  intention  when  he  abandoned 
said  residence  on  his  own  land  to  settle  upon  the  public  lands  in  the 
same  State,  or  that  after  such  abandonment  he  acquired  another  resi- 
dence on  land  not  his  own  in  good  faith  prior  to  his  settlement  on  the 
tract  covered  by  his  said  entry.  For  this  purpose  the  case  is  remanded 
for  further  proceedings,  and  you  will  direct  the  local  officers  to  notify 
the  claimant  that  he  will  be  required  to  furnish  supplemental  proof  be- 
fore them  within  thirty  days  from  due  notice  hereof,  showing  all  the 
fJBucts  relative  to  his  abandonment  of  residence  on  his  own  land,  and  his 
subsequent  conduct  up  to  the  time  of  settlement  upon  his  pre-emption 
entry.    Upon  receipt  of  said  proof  you  will  re-a^judlcate  the  case. 
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INDIAN  LA2n>S— KIOWA  AND  COMANCHE  RBS£BVATION. 

J.  M.  Johnson. 

Tlie  tract  of  land  |in  townships  seven  and  eighty  ranges  fourteen  and  fifteoD^  Okla- 
homai  lying  north  of  the  Washita  river  and  sonth  of  the  recognized  boundary 
of  the  Kiowa  and  Comanche  reservation,  between  two  points  where  said  river 
crosses  said  boundary  line,  is  not  open  to  settlement  or  entry  but  reserved  for 
the  benefit  of  the  Kiowa  and  Comanche  Indians,  until  such  tiiue  us  CongreHH  shuU 
take  action  in  the  premises. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  July  21y 

1892. 

I  am  in  receipt  of  your  letter  of  June  24, 1892,  transmitting  a  letter 
from  J.  M.  Johnson  of  Little  Eock,  Arkansas,  with  reference  to  the 
status  of  certain  lands  in  townships  7  and  8,  north,  of  ranges  14  and 
15  west,  Oklahoma. 

The  land  in  question  is  a  tract,  stated  by  you,  to  contain  about  two 
thousand  seven  hundred  acres,  located  north  of  the  Washita  Eiverand 
south  of  what  is  recognized  as  the  north  boundary  of  the  Kiowa  and 
Oomanche  Indian  reservation,  between  two  points  where  said  river 
crosses  said  boundary  line,  the  distance  between  said  points  being 
about  six  miles  on  said  boundary  lines.  I  do  not  deem  it  necessary  to 
repeat  the  statements  made  in  your  letter,  but  accepting  the  same  as 
in  the  main  correct,  we  are  confronted  with  the  fact,  that  this  tract  of 
land  which  is,  according  to  the  terms  of  the  treaty  between  the  United 
States  and  the  Eiowa  and  Comanche  tribes  of  Indians,  concluded  Oc- 
tober 21, 1867  (15  Stat.,  581)  ratified  July  25, 1868,  and  proclaimed  Au- 
gust 25, 1868,  clearly  within  the  limits  of  the  body  of  land  set  apart  for 
the  absolute  and  undisturbed  use  and  occupation  of  said  Indians,  was 
also  included  within  the  limits  of  the  tract  of  land  set  aside  by  execu- 
tive order  dated  August  10, 1869  (executive  orders  relating  to  Indian 
reservations  issued  prior  to  April  1, 1890,  page  31),  for  the  use  and 
occupation  of  the  Cheyenne  and  Arapahoe  Indians,  and  consequently, 
was  ceded  by  them  (so  far  as  it  was  in  their  power  to  act  in  the  prem- 
ises) to  the  United  States,  by  treaty  of  October,  1890. 

It  is  clear  to  my  mind,  that  this  tract  of  land  having  been  reserved 
and  set  aside  by  treaty  with  the  Kiowa  and  Comanche  Indians  in  1867, 
could  not  be  legally  included  in  a  tract  set  aside  and  reserved  for  an- 
other purpose  by  an  executive  order  in  1869.  Another  question,  how- 
ever, may  arise  as  to  the  legal  status  of  the  tract  in  view  of  the  act  of 
Congress  of  March  3, 1891,  ratifying  the  agreement  of  October,  1890, 
with  the  Cheyenne  and  Arapahoe  Indians,  which  agreement  spe(*ified 
that  said  tract  was  ceded  to  the  United  States.  I  do  not  deem  it  neces- 
sary, at  this  time,  to  discuss  this  phase  of  the  question. 

The  16th  section  of  the  act  of  March  3, 1891  (26  Stat.,  989),  provides 
that  when  the  lands  obtained  from  the  Cheyenne  and  Arapahoe  Indians 
<^  shall  by  operation  of  law  or  proclamation  of  the  President  of  the 
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XJBited  States  be  open  to  settlement  they  shall  be  disposed  of  to  actual 
settlers  only  &c.  &0.'' 

While  it  is  true  that  the  Proclamation  of  the  President,  issued  April 
12, 1892,  recited  the  boundaries  of  the  Cheyenne  and  Arapahoe  Indian 
reservation  which  included  the  tract  in  question,  it  was  expressly  stated 
in  said  proclamation  that — 

The  lands  to  be  so  opened  to  settlement  are  for  greater  convenience  particularly 
described  in  the  accompanying  schedule,  entitled  "  Schedule  of  lands  within  the 
Cheyenne  and  Arapahoe  Indian  Beservation,  Oklahoma  Territory/'  opened  to  settle- 
ment by  proclamation  of  the  President. 

The  tract  in  question  was  not  included  in  said  schedule;  hence  it  is 
clear  that  it  is  not  open  to  settlement  by  proclamation  of  the  Presi- 
dent.   Is  it  open  to  settlement  by  operation  of  law? 

I  think  no  lengthy  argument  is  necessary  to  sustain  the  proposition 
that  the  act  of  March  3, 1891,  above  cited,  is  a  special  act,  that  it  had 
reference  only  to  particular  bodies  of  land,  which  land  was  to  be  dis- 
posed of  in  a  particular  manner,  hence  it  provided  that  the  same  might 
be  opened  to  settlement  by  proclamation  or  they  might  be  opened  to 
settlement  by  operation  of  law,  but  the  words  "  operation  of  law,'^  used 
in  this  connection  and  under  these  circumstances,  clearly  had  reference 
to  some  law  which  might  be  enacted,  or  put  in  operation,  at  some  future 
time,  by  Congress,  or  in  other  words,  Congress  might  oi>en  these  lands 
to  settlement  by  operation  of  some  law,  instead  of  by  proclamation  of 
the  President,  but  as  yet  Congress  has  not  seen  fit  to  put  any  such  law 
in  operation. 

Therefore,  in  reply  to  your  request  to  be  advised  as  to  the  status  of 
these  lands,  I  would  say,  that  waiving  the  question  as  to  whether,  or 
not,  they  actually  remain  a  portion  of  the  reservation  set  aside  by  treaty 
with  the  Kiowa  and  Comanche  Indians,  it  must  be  held,  that  none  of 
the  lands  in  question,  which  are  situate  south  of  the  line  of  the  north 
boundary  of  said  reservation,  as  indicated  on  the  official  plats  of  sur- 
vey, and  as  recognized  by  the  land  department,  are  subject  to  settle- 
ment or  entry,  but  said  lands  will  be  considered,  by  this  Department 
as  reserved  for  the  use  of  the  Kiowa  and  Comanche  Indians,  until  such 
time  as  Congress  shall  take  action  in  the  premises. 


BAILBOAD  BIGHT  OF  WAT— UN8URVBYBD  liAKD. 

TiNTio  Bangs  Ry.  Co. 

Maps  of  definite  location  submitted  under  the  right  of  way  act  of  March  3,  1875, 
will  not  be  approved,  where  the  line  of  road,  either  whoUy  or  in  part,  trayerses 
ansurveyed  land. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  22^ 

1892. 

I  have  at  hand  your  office  letter  of  the  19th  instant  enclosing  two 
maps  of  definite  location  of  sections  of  the  line  of  road  in  Utah  of  the 
Tiutic  Range  Railway  Company,  covering  84.42  miles  and  0G.17  miles, 
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respectively  and  filed  for  approyal  under  the  right  of  way  act  of  March 
3, 1875.  Your  letter  states  that  a  small  section  of  the  line  of  road  on 
map  'So.  1  passes  over  nnsnrveyed  lands  and  that  a  large  portion  of 
that  on  map  No.  2  passes  over  such  lands.  The  recommendation  is  that 
the  maps  be  approved  as  to  that  portion  only^  of  the  line,  on  surveyed 
lands. 

On  March  21,  last,  in  departmental  letter  to  you,  and  for  reasons  set 
forth,  it  was  directed,  that,  in  ftiture,  maps  covering  lines  of  road  over 
unsurveyed  lands  be  not  submitted  to  the  Department. 

The  maps  before  me  come  within  the  spirit  and  intent  of  that  letter 
although  the  line  of  road  dehneated  thereon  passes  over  both  surveyed 
and  unsurveyed  lands.  Map  Ko.  1  shows  that  the  road  it  embraces 
passes  over  alternate  tracts  of  surveyed  and  unsurveyed  lands;  ex- 
tending over  the  latter  class  for  thirty-one  of  the  84.42  miles  submitted. 
Map  No.  2  embraces  more  than  fifty  consecutive  miles  of  road  over  un- 
Borveyed  lands,  leaving  but  about  fifteen  miles  over  surveyed  lands. 

I  do  not  consider  it  to  be  good  practice  to  accept  these  maps  in  face 
of  the  determination  expressed  in  the  above  letter  of  March  last,  even 
if  the  approval,  in  terms,  is  made  to  attach  to  surveyed  lands  alone. 

The  affidavits  and  certificates  attached  thereto  treat  these  maps  in 
their  entirety,  from  terminus  to  terminus,  without  regard  to  the  classes 
of  lands  involved.  They  are  filed  for  the  purjpose  of  securing  approval 
for  their  entire  length. 

The  act  under  which  approval  is  requested,  on  the  other  hand,  ex- 
pressly deals  with  maps  over  but  one  class  of  lands,  viz. :  surveyed 
lands.  It  is  this  class  of  lands  alone  that  maps  submitted  tor  approval 
should  embrace.  Maps  showing  lines  of  road  traversing  the  other  class, 
wholly  or  in  part,  are  not  recognized  by  the  right  of  way  railroad  act, 
jDor  can  they  be  by  the  Department  in  its  execution. 

The  maps  are  herewith  returned  without  approvaL  , 


fiT7BVlST-IftLANI>-RTPABIAK  OWNBR, 

Ghildbess  et  al.  v.  Smith. 

The  extension  of  the  public  sorveys  oyer  an  island,  previously  omitted  therefrom,  Ig 
a  departmental  determination  that  snoh  land  belongs  to  the  government,  and 
on  the  subsequent  entry  thereof  the  adverse  rights  of  riparian  owners,  claiming 
under  the  first  enrveyi  must  be  determined  in  the  courts. 

Secretary  Noble  to  the  Commis$%oner  of  the  General  Land  Officej  July 

7,  1892. 

By  your  decision  of  July  29, 1891,  you  dismissed  the  separate  con- 
tests of  Eobert  Childress  and  William  W.  Glenn  against  the  commuted 
homestead  entry  of  John  W.  Smith,  for  the  southeast  fra<itional  sec- 
tion 32  and  the  northwest  fractional  section  33,  in  T,  14  N.,  R.  8  W., 
5th  P.  M.,  Harrison,  A^rkansas. 
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This  tract  consists  of  an  island  in  White  river,  containing  about 
eighty  acres  of  land.  By  the  first  snrvey,  made  in  1821,  White  river 
was  meandered,  and  this  island,  if  it  then  existed,  waa  omitted  from 
the  survey.  In  1854  the  government  survey  was  extended  over  it,  and 
it  was  described  as  above. 

So  it  remained,  uncultivated  and  practically  unclaimed,  until  June 
24, 1886,  when  the  defendant  herein  made  homestead  entry  therefor. 
April  28, 1888,  he  commuted  it  to  cash  entry,  Fo.  3393,  and  received 
final  certificate  May  4th  of  the  same  year. 

The  plaintiffs  herein,  Childress  and  Glenn  owned  separately  the  land 
on  the  east  side  of  White  river,  opposite  this  island,  for  which  they  de- 
rived title  from  the  donation  entry  of  one  Alvis  Eeed,  made  in  1830. 

On  the  1st  of  May,  1888,  Childress  subscribed  to  a  verified  and  cor- 
roborated petition,  alleging: 

1st.  That  said  land  is  not  subject  to  occupation  as  a  homestead  by 
reason  of  overflows. 

2d.  That  said  homestead  entry  was  not  made  in  good  faith,  but  for 
speculative  purposes. 

3d.  That  the  same  was  obtained  by  the  fraud  of  the  entryman;  and, 

4th.  That  these  two  contestants,  who  owned  the  land  on  the  east 
bank  of  White  river,  are  the  lawful  owners  of  the  island  upon  which 
this  entry  is  located,  and  asked  that  it  be  '<  canceled,  set  aside,  and  held 
for  naught." 

On  May  16, 1888,  Glenn  also  subscribed  to  a  similar  petition. 

These  two  petitions  were  forwarded  to  your  office,  and  on  October  1, 
1888,  your  predecessor  ordered  a  hearing  before  the  local  officers  to  de- 
termine the  rights  of  the  parties. 

This  hearing  was  had,  commencing  December  12, 1888,  and  on  Apiil 
10, 1889,  the  local  officers  jointly  found  in  favor  of  the  entryman.  Con- 
testants appealed,  and  by  your  said  decision,  now  before  me,  their  ac- 
tion was  affirmed,  and  contestants  have  now  appealed  to  this  Depart- 
ment, 

The  evidence  has  been  examined,  and  I  think  entirely  fails  to  sustain 
either  of  the  first  three  allegations  of  contest,  and  is  very  conflicting 
and  unsatisfactory  as  to  the  last — namely,  the  ownership  of  the  laud 
involved,  which  necessarily  depends  upon  the  nature  of  the  stream,  lo- 
cation, condition,  and  existence  of  the  island  as  such  at  the  date  of  the 
survey  of  1821. 

I  do  not  feel  called  upon  to  pass  upon  this  question,  nor  should  I  feel 
justified  in  doing  so  with  the  meagre  evidence  before  me. 

The  land  was  surveyed  by  government  authority  in  1854,  and  since 
that  time  has  been  subject  to  settlement  and  entry  as  other  govern- 
ment land. 

If  this  question  had  been  presented  to  me  upon  an  application  to  sur- 
vey this  land  and  open  it  to  entry,  the  question  raised  by  the  record 
would  properly  and  necessarily  have  to  be  determined.    But  that  ques- 
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Hon  was  passed  npon  in  1854,  when  the  survey  was  made.  Kow,  it  is 
contended  by  the  contestants,  that  the  land  then  surveyed  was  not  gov- 
ernment land,  but  belonged  to  the  riparian  owners. 

This  is  a  question  essentially  for  the  courts  to  determine.  K  it  is 
true  that  the  plaintiffs  own  this  land,  their  title  was  derived  through 
the  patent  issued  to  Beed.  If  it  has  so  been  patented  to  Reed,  then 
this  Department  has  no  longer  any  jurisdiction  of  the  matter,  it  having 
parted  therewith  when  patent  was  issued  to  him.  If  the  land  was  not 
included  in  that  patent,  then  it  belongs  to  the  government  and  is  sub- 
ject to  the  entry  of  Smith. 

The  ordering  of  the  survey  of  1854  was  a  determination  by  your 
office  (the  proper  tribunal)  that  the  land  belonged  to  the  government. 

It  has  been  so  held  and  considered  for  nearly  forty  years,  and  as  such 
it  was  entered  by  Smith.  I  shaU  therefore  not  disturb  this  entry,  but 
leave  the  contestants  to  their  remedy  in  court.  If,  upon  a  judicial  in- 
vestigation, it  should  be  determined  that  the  government  has  issued  a 
patent  to  land  not  owned  by  it,  the  court  will  set  it  aside  and  decree 
title  in  the  proper  owners. 

Your  decision  dismissing  the  contests  is  sustained. 


BAILBOAD  LAin>S— ACT  OP  MARCH  8»  1887. 

William  Ray  Dubfee. 

Hie  relief  proTided  by  seotion  8,  act  of  March  3, 1887,  extends  to  the  Te-instatement 

of  an  application  to  enter  erroneously  rejected  on  account  of  a  railroad  grant; 

but  the  proyisions  of  said  section  are  not  applicable  if  the  application  to  enter 

is  properly  rejected. 
No  rights  under  the  pre-emption  law  are  acquired  by  settlement  on  lands  withdrawn 

for  railroad  purposes,  nor  by  apphcation  to  enter  the  same  while  so  reserved. 

Secretary  Noble  to  the  Oommiasioner  of  the  Oeneral  Land  Office^  July  22^ 

1892. 

On  April  13, 18^,  William  Bay  Durfee  settled  upon  lots  1  and  2  of 
section  6,  lots  1,  2,  and  3,  of  section  7  and  F.W.  i  of  section  8  T.  48  K, 
B.  15  W.y  Bayfield  now  Ashland,  Wisconsin,  as  shown  by  his  corrobo- 
rated affidavit. 

On  April  23, 1863,  following,  he  presented  his  pre-emption  declara- 
tory statement  therefor  but  was  informed  by  the  local  land  officers  that 
he  could  not  take  the  lands  in  sections  seven  and  eight  for  the  reasons — 

First.  That  the  lands  in  section  seven  which  he  applied  for  were  rail- 
road lands  and  therefore  not  subject  to  entry. 

Second.  That  the  lands  in  section  eight  applied  for  could  not  be 
taken  for  the  reason  that  they  would  not  be  contiguous  to  those  in  sexj- 
tion  6,  if  the  lands  in  section  7  were  omitted  irom  the  application  as  he 
was  informed  they  must  be. 

Hig  improvements  were  all  on  section  6,  and  in  view  of  the  advice  above 
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given  he  amended  his  application  !No.  545,  and  made  final  proof  on  May 
24, 1864,  and  received  final  receipt  and  patent  for  lots  1  and  2  of  Bee.  6, 
T.  48  K  E.  15  W.  He  has  now  filed  his  corroborated  affidavit  showing 
the  above  facts  and  has  applied  to  be  re-instated  in  his  rights  as  pro- 
vided in  the  third  section  of  the  act  of  Congress,  approved  March  3, 
1887  (24  Stat.,  556).  On  April  22, 1891,  you  considered  the  application 
and  held  that  Dnrfee  has  no  claim  to  the  land  under  the  section  referred 
to,  as  he  was  not  permitted  to  make  entry  therefor.  You  accordingly 
rejected  his  application. 

He  has  appealed  from  your  judgment  as  to  the  lands  in  section  7 
only. 

The  record  shows  that  the  tracts  in  question  are  within  the  indemnity 
limits  of  the  grant  made  by  act  of  Congress  on  June  3, 1856  (11  Stat., 
20),  for  the  benefit  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha 
Bailway  Company,  and  were  selected  by  said  company  in  1883,  but  not 
being  needed  in  the  satisfaction  of  the  grant  they  have  been  ordered 
restored. 

Your  rejection  is  based  solely  on  the  ground  that  applicant  never  had 
an  entry  for  the  tracts  and  hence  not  entitled  under  the  section  in  ques- 
tion to  the  relief  given  by  said  section,  to  those  whose  homestead  or 
pre-emption  entries  have  been  erroneously  canceled  ^'  on  account  of  any 
railroad  grant"  etc. 

The  third  section  of  the  act  in  question  is  as  follows : 

That  if,  in  the  adjostment  of  said  grants,  it  shaU  appear  that  the  homestead  or 
pre-emption  entry  of  any  bona  fide  settler  has  been  erroneously  canceled  on  aoeoont 
of  any  railroad  grant  or  the  withdrawal  of  public  lands  from  market,  sach  settler 
npon  application  shaU  be  re-instated  in  all  his  rights  and  allowed  to  perfect  his  en- 
try by  complying  with  the  public  land  laws:  Provided,  That  he  has  not  located 
another  claim  or  made  an  entry  in  lieu  of  the  one  so  erroneously  canceled :  Aud  pro- 
vided also,  That  he  did  not  voluntarily  abandon  said  original  entry :  And  provided 
further,  That  if  any  of  said  settlers  do  not  renew  their  application  to  be  re-instated 
within  a  reasonable  time,  to  be  fixed  by  the  Secretary  of  the  Interior,  then  all  such 
unclaimed  lauds  shall  be  disposed  of  under  the  public  land  laws,  with  priority  Of 
right  given  to  bona  fide  parchasers  of  said  unclaimed  lands,  if  any,  and  if  there  be 
no  such  purchasers,  then  to  bona  fide  settlers  residing  thereon. 

Affcer  considering  this  case  I  am  constrained  to  hold  that  your  con- 
clusion is  correct,  but  not  for  the  reason  assigned  by  you. 

The  act  in  question  provides  only  for  the  reinstatement  of  certain 
rights  erroneously  rejected  by  the  government  on  account  of  the  sup- 
posed right  of  railroad  companies  under  their  grants  and  under  the 
third  section  of  said  act  the  Department  has  held  that  a  settler  on  the 
public  lands  whose  application  to  enter  was  erroneously  rejected  on 
account  of  a  railroad  grant  is  entitled  to  be  re-instated  in  his  rights  no 
less  than  one  whose  entry  was  erroneously  canceled  on  account  of  any 
such  grant.    Michael  Donovan  (8  L.  D.  382). 

Under  this  decision  if  Durfee's  application  to  enter  the  tracts  now 
sought  was  erroneously  rejected,  then  he  is  entitled  to  the  relief  for 
'which  he  asks. 
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Id  his  case  however^  I  think  it  is  clear  that  the  application  to  enter 
was  properly  rejected  and  his  settlement  on  the  tract  was  in  violation 
of  law. 

The  tracts  in  question  are  within  the  indemnity  limits  of  the  grant 
to  the  state  of  Wisconsin  of  June  3, 1856,  (11  Stat.  20)  for  the  benelit 
oft^e  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Company. 
All  the  lands  within  the  odd  numbered  sections  of  said  limit  were  or- 
dered withdrawn  from  entry  by  you  on  October  22, 1856,  and  on  March 
1, 1859,  after  the  routes  of  the  roads  had  been  deiSnitely  fixed  a  further 
order  was  made  by  you  directing  the  local  officers  to  '^continue  to  re- 
serve" as  theretofore  the  "vacant  tracts  in  the  odd  numbered  sections 
oatside  of  the  six  miles  and  within  the  fifteen  miles  limits  of  the  roads.'' 

The  application  of  Durfee  was  filed  on  April  23, 1863,  at  that  time 
the  tract  in  section  7  was  not  subject  to  entry  because  reserved  by  the 
above  withdrawal  the  tract  in  section  8  could  not  be  entered  with  that 
in  section  6,  because  noncontiguous,  it  follows  that  the  application  of 
Darfee  was  properly  rejected  and  his  settlement  which  preceded  it  was 
made  on  land  not  subject  to  settlement  or  appropriation. 

A  settlement  upon  land  withdrawn  for  the  benefit  of  a  railroad  com- 
pany, confers  no  rights  under  the  pre-emption  law  as  against  the  gov- 
ernment. Hobson  V.  Holloway  et  aL  (13  L.  D.,  432).  Smith  v.  Place, 
(13  L.  D.,  214)  Shire  et  al.  v.  Chicago,  St.  Paul,  M.  &  O.  E.  E.  Co.,  (10 
L.  D.  85). 

Dmfee  secured  no  rights  by  his  settlement  on  and  application  for  the 
tract  in  section  7,  hence  the  third  section  of  the  act  in  question  can 
have  no  application  for  he  has  no  rights  in  which  to  be  re-instated.  He 
acquired  no  rights  by  his  settlement  and  application  and  hence  lost 
none  by  the  action  of  the  register  and  receiver  in  rejecting  his  applicsr 
tion  to  enter  in  1863. 

Tour  conclusions  are  afl^med  for  the  reasons  herein  given* 


PBACTICE— AI>]>ITIOKAIi  TESTIMONT— NOTICE-ACT  OF  JTJIiY  10,  189a 

PiPBB  V.  State  op  Wtomino. 

Prior  to  final  action  in  a  case  pending  before  the  local  office,  it  is  within  the  discre- 
tion of  the  reg^ister  and  receiver  to  re-open  said  case  for  the  submission  of  addi- 
tional testimony. 

Ten  days  notice  of  the  time  and  place  of  taking  such  additional  testimony  held  suffi- 
cient to  give  the  local  office  jurisdiction  to  proceed  in  said  matter. 

The  omission  of  the  title  of  the  case  from  such  notice  is  not  a  fatal  defect  where  no 
prejudice  therefrom  is  shown. 

The  right  to  be  heard  on  the  allegation  that  a  settlement  claim  is  not  asserted  within 
the  statutory  period  can  only  be  accorded  the  **  next  settler/'  and  ti  ill  not  be  recog- 
nised when  set  up  by  a  State,  claiming  under  a  selection  in  conflict  with  said 
settlement. 

An  actual  occupant  of  land,  within  the  abandoned  military  reserration  of  Fort  San- 
ders, on  January  1,  1890,  has  a  preferred  right,  under  the  act  of  July  10, 1890,  to 
enter  a  quarter  section  of  such  land«  including  his  improvoments. 
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Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  July  25^ 

1892. 

The  land  in  controversy  in  this  case  is  the  ^^  of  the  NW|  and  the 
FJ  of  the  NBi  of  Sec.  26,  T.  16  lif,,  E.  73  W.,  Cheyenne  land  district, 
Wyoming,  situated  within  the  bounds  of  what  was  formerly  the  Fort 
Sanders  military  reservation. 

On  the  3d  of  November,  1890,  Oarl  Piper  applied  to  make  homestead 
entry  for  this  tract,  and  on  the  4th  of  said  month  the  governor  of  Wyo- 
ming, on  behalf  of  the  State,  applied  to  select  the  whole  of  said  section 
26,  under  the  act  of  May  28, 1888  (25  Stat.,  158). 

The  application  of  Piper  was  not  acted  upon  the  day  it  was  presented 
but  the  next  day  it  was  endorsed  by  the  local  officers:  "  Bejected  No- 
vember 4, 1890,  for  conflict  with  State  selection  for  location  of  fish 
hatchery,  and  no  proof  of  citizenship  is  fdrnished." 

On  the  6th  of  November,  Piper  presented  another  homestead  applica- 
tion, in  which  he  alleged  settlement  on  the  tract  m  February,  1889,  and 
that  his  residence  thereon  had  been  actual  and  continuous  ever  since 
such  settlement,  and  that  his  improvements  were  worth  at  least  five 
hundred  dollars.  To  this  application  was  attached  a  declaration  of  in- 
tention to  become  a  citizen,  dated  September  6, 1890,  and  an  affidavit 
of  contest  against  the  selection  by  the  State  of  Wyoming  of  the  land 
in  question. 

A  hearing  was  appointed  which  took  place  on  the  9th  of  December, 

1890,  both  parties  being  represented  by  counsel,  and  Piper  being  pres- 
ent in  person.  After  the  evidence  had  been  submitted,  the  case  closed, 
and  the  arguments  filed,  the  contestant  applied  to  have  it  opened  to 
enable  him  to  present  proof  of  the  fact  that  he  first  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States  on  the  3l8t  of  October, 
1888,  and  that  he  was  consequently  a  qualified  homesteader  on  the  1st 
of  January,  1890. 

The  State,  by  its  counsel,  protested  against  such  re-opening  of  the 
case,  but  the  local  officers  granted  the  motion  on  the  13th  of  February, 

1891,  appointing  the  23d  of  that  month  for  the  making  of  such  proof, 
and  gave  the  State  ten  days  notice  thereot  At  the  taking  of  the  ad- 
ditional evidence  on  the  23d  of  February,  no  appearance  was  made  by 
the  State, 

On  the  26th  of  February,  1891,  the  local  officers  united  in  a  decision 
in  favor  of  Piper,  and  recommended  the  cancellation  of  the  selection 
by  the  State  so  far  as  it  conflicted  with  his  entry.  Upon  appeal  that 
decision  was  affirmed  by  you  on  the  9th  of  May,  1891,  and  a  further 
aiipeal  brings  the  case  to  the  Department. 

I  deem  it  unnecessary  to  recite  the  provisions  of  the  act  of  Congress 
of  May  28, 1888  (25  Stat.,  158)  which  authorized  the  governor  of  Wyo- 
ming to  select  cert5iin  lands  within  the  boundaries  of  Fort  Sanders 
military  reservation  for  a  fish  hatchery  and  other  public  institutions, 
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or  the  act  of  July  10, 1890  (26  Stat.,  227)  which  made  the  lands  in  cer- 
tain military  reservations  subject  to  disposal  under  the  homestead  law 
only,  and  gave  actual  occupants  thereon  upon  the  first  day  of  January, 
1890,  if  otherwise  qualified,  a  preference  right  to  make  such  entries. 
The  provisions  of  these  acts  are  quoted  in  your  decision  and  in  the 
briefs  of  counsel  filed  upon  this  appeal. 

In  order  to  establish  his  right  to  the  land  it  was  necessary  for  Pix)er 
to  show  that  he  was  not  only  an  actual  occupant  of  the  land  on  the  first 
of  January,  1890,  but  that  he  was  a  qualified  homesteader  at  that  date. 
This  he  had  failed  to  do  when  the  case  was  closed  on  the  9th  of  Decem- 
ber, 1890.  He  had  introduced  no  evidence  at  all  on  the  question  of  his 
citizenship,  and  all  there  was  in  the  record  on  that  subject  was  the 
copy  of  his  declaration  of  intention  bearing  date  September  6, 1890.  It 
was  to  cure  this  fatal  defect  in  his  proof,  that  a  re-opening  of  the  case 
was  asked  for  by  him,  objected  to  by  the  State,  and  granted  by  the 
register  and  receiver. 

The  right  of  the  local  officers  to  open  the  case  after  it  had  been  for- 
mally closed  as  to  the  evidence,  is  earnestly  denied  by  the  counsel  for 
the  State,  and  in  several  forms  is  made  grounds  of  error  in  the  appeal 
before  me.  At  the  time  the  application  to  re-open  was  made  and 
granted,  the- case  was  before  the  local  officers  for  consideration  and  ad- 
iudication.  They  had  rendered  no  decision  therein,  and  the  case  of 
Horn  V.  Burnett  (9  L.  D.,  252)  expressly  held  that "  prior  to  final  action 
in  a  case  pending  before  the  local  office,  it  is  within  the  discretion  of 
the  register  and  receiver  to  re-ox>en  said  case  for  the  submission  of  ad- 
ditional testimony."  That  is  all  that  was  done  id  the  case  at  bar,  and 
while  such  additional  testimony  very  probably  changed  the  judgment 
in  the  case,  it  did  not  change  the  truth  of  the  matter,  nor  deprive  the 
State  of  any  actual  rights.  In  the  case  of  Smith  v.  Washburn  (12  L.  D., 
14),  the  question  was  not  upon  the  right  of  the  local  officers  to  re-o)>en 
ft  case  after  it  had  been  closed,  but  it  was  held  to  be  within  their  dis- 
cretionary authority  to  allow  the  introduction  of  additional  testimony 
by  the  contestant,  after  the  evidence  of  the  claimant  had  been  sub- 
mitted. 

In  my  opinion  the  local  officers  were  clearly  justified  in  receiving  the 
additional  evidence  when  offered.  Had  the  application  not  been  made 
until  after  they  had  taken  final  action  in  the  case,  the  rule  would  have 
been  different,  but  even  then,  I  think  it  would  have  presented  a  case 
where  you  would  have  had  a  right  to  exercise  your  discretion  by  order- 
ing a  further  investigation  under  the  last  clause  of  rule  72  of  the  Rules 
of  Practice. 

Original  proceedings  are  instituted  by  a  notice  to  the  parties  of  at 
least  thirty  days,  and  in  the  case  of  rehearing  the  same  rule  applies. 
This  provision  is  contained  in  rule  19  of  the  Rules  of  Pnictice.  The 
taking  of  the  additional  testimony  in  the  ca«e  at  bar,  was  in  no  sense 
of  the  word  a  rehearing,  and  the  position  of  the  counsel  for  the  State, 
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that  it  should  have  had  thirty  days'  notice  of  the  time  and  place  of 
taking  the  same^  is  not  sustained  by  the  practice  of  the  Department^ 
nor  by  the  authorities  cited. 

The  fact  that  the  State  had  notice  of  the  proceeding  is  admitted,  but 
it  is  contended  that  because  it  was  a  ten  day  instead  of  a  thirty  day 
notice,  it  was  not  such  a  notice  as  gave  the  local  officers  jurisdiction  to 
take  action  in  the  matter.  Objection  is  also  made  to  the  form  of  the 
notice,  and  it  is  claimed  that  it  was  defective,  in  that  it  did  not  contain 
the  title  of  the  case  in  which  it  was  made.  Ko  attempt  is  made  to  show 
that  the  State  was  misled  or  suffered  any  damage  by  this  omission. 
The  record  also  shows  that  the  attorney  for  the  State  was  in  the  local 
land  office  on  the  morning  of  the  23d  of  February,  1891,  and  was  in- 
formed that  the  additional  evidence  in  the  case  was  to  be  then  taken, 
and  asked  if  he  was  going  to  introduce  any  evidence  on  the  part  of  the 
oontestee,  and  he  stated  that  he  should  make  no  appearance.  From  all 
the  facts  and  circumstances  of  the  case  my  opinion  is  that  the  local 
officers  had  jurisdiction  of  the  cause  of  action  and  the  parties  to  the 
proceeding  until  they  rendered  their  final  decision  therein,  that  they 
had  authority  to  open  the  case  for  the  purpose  of  taking  the  additional 
testimony,  and  that  the  State  had  proper  notice  of  the  time  and  place 
of  taking  the  same. 

The  fact  that  Piper  first  declared  his  intention  to  become  a  citizen 
of  the  United  States  on  the  31st  of  October,  1888,  and  again  on  the 
6th  of  September,  1890,  is  explained  as  follows:  His  first  declaration 
was  made  before  the  clerk  of  the  district  court,  but  being  advised  that 
the  courts  of  Wyoming  had  decided  that  in  order  to  be  a  legal  voter 
at  the  first  State  election  then  about  to  be  held,  his  declaration  of 
intention  to  become  a  citizen  must  be  made  in  open  court,  he  made 
his  second  declaration  in  open  court  as  directed,  and  thus  became  a 
legal  voter. 

It  is  urged  by  counsel  for  the  State,  in  their  argument  upon  this 
appeal,  that  Piper  forfeited  all  his  rights  to  the  land  by  not  applying  to 
make  entry  therefor  within  three  months  after  July  10, 1890,  the  date 
of  the  passage  of  the  act  which  gave  the  preference  right  of  entry  to 
persons  who  were  actual  occupants  of  the  land  on  the  first  of  January, 
1890.  This  objection  seems  to  be  met  by  that  part  of  your  decision 
which  states  that  the  local  officers  were  not  authorized  to  receive  en- 
tries for  the  lauds  mentioned  in  said  act,  until  they  received  your  letter 
of  instructions  to  that  effect,  forwarded  by  you  on  the  22d  of  October, 
1890,  and  received  by  them  on  the  28th  of  that  month.  This  part  of 
your  decision  is  not  objected  to  as  erroneous,  in  the  specifications  of 
errors  in  the  notice  of  appeal  before  me,  which  was  prepared  by  the 
attorney  who  tried  the  case  for  the  State,  and  who  was  no  doubt  aware 
of  the  fact  that  applications  to  make  entries  for  the  land  would  not 
have  been  accepted  by  the  local  officers  if  presented  prior  to  your  in- 
structions to  them  upon  that  subject.    Under  the  provisions  of  the  act 
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which  opened  these  lands  to  settlement  under  the  homestead  laws,  and 
the  instmctions  issued  in  connection  therewith,  as  stated  in  your  de- 
cision, I  think  Piper's  application  to  make  entry  for  the  land  in  ques- 
tion was  in  time. 

Section  2265,  Eevised  Statutes,  provides  that  within  three  months 
from  the  time  of  settlement  upon  public  land,  the  party  must  make 
known  his  claim,  in  writing,  to  the  register  of  the  proper  office,  other- 
wise his  claim  shall  be  forfeited  and  the  tract  awarded  to  the  '^  next 
settler."  It  must  be  a  "settler,''  however,  who  can  raise  the  objection, 
and  take  advantage  of  the  default  The  Department  has  uniformly 
held  that  a  railroad  company  was  not  a  "settler"  or  a  "purchaser'^ 
within  the  meaning  of  the  statute,  and  therefore  could  not  raise  the  ques- 
tion that  the  settler  did  not  file  for  the  land  within  three  months  after 
his  settlement.  In  the  case  of  Fountain  v.  State  of  Oallfornia  (14  L. 
D.,  417),  the  same  rule  was  recognized  where  a  State  was  the  party 
making  the  objection.    In  the  course  of  that  decision  it  was  remarked : 

It  is  trne  that  the  olaimant  did  not  make  his  entry  within  three  months  from  the 
filing  of  the  township  plat,  bat  the  failure  to  comply  with  the  law  in  this  particular 
conld  only  forfeit  his  right  in  favor  of  the  next  settler  in  the  order  of  time,  who  had 
oompUed  with  the  law. 

In  that  case  your  decision  canceling  the  homestead  entry  of  the 
claimant,  in  favor  of  a  school  indemnity  selection  made  by  the  State 
more  than  three  months  after  the  filing  of  the  township  plat,  but  prior 
to  the  settler's  entry,  was  reversed. 

Applying  the  doctrine  of  that  case  to  the  one  at  bar,  it  follows  that 
even  if  Pix>er  ought  to  have  made  his  entry  within  three  months  after 
the  10th  of  July,  1890,  and  failed  to  do  so,  the  State  of  Wyoming  is 
not  such  a  ^^  next  settler"  as  to  be  allowed  to  raise  that  question  against 
him. 

Admitting  that  the  witness,  Miller,  who  was  not  present  at  the  tiial, 
would  have  sworn  on  behalf  of  the  State,  ^Hhat  the  contestant  resided 
on  the  land  simply  as  the  employ^  of  another  party,  and  not  as  a  resi- 
dent or  settler  on  said  land  on  his  own  behalf,  also  that  the  improve- 
ments on  said  land  are  not  the  property  of  said  contestant,  but  that 
they  are  the  property  of  the  person  for  whom  he  was  employed,"  still 
the  preponderance  of  the  evidence  is  to  the  contrary,  and  establishes 
the  facts  that  Piper  was  an  actual  occupant  of  the  land  in  controversy 
on  the  first  of  January,  1890,  and  that  he  was  a  qualified  homesteader 
at  that  date.  The  establishment  of  these  facts  gave  him  the  prefer- 
ence right  to  make  entry  for  not  exceeding  one  quarter  section,  which 
should  include  his  improvements.  This  is  what  he  did.  By  several 
witnesses  the  improvements  upon  the  land  are  shown  to  be  worth  &om 
five  to  seven  hundred  dollars.  He  testifies  that  they  belong  to  him, 
and  no  other  x)erson  claims  or  is  shown  to  have  any  interest  in  them. 
He  also  testifies  that  he  established  his  residence  upon  the  land  in 
good  faith  for  the  purpose  of  making  a  permanent  home  for  himself  and 
1641— VOL  16 7 
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family,  consisting  of  a  wife  and  five  children.    'So  one  testifies  to  the 
contrary. 

The  register  and  receiver  concluded  their  decision  by  recommending 
^^the  cancellation  of  so  much  of  the  selection  made  by  the  State  of 
Wyoming,  of  section  26,  as  conflicts  with  the  rights  of  the  contestant 
herein."  Ton  reached  the  same  conclusion,  and  after  examining  the 
case  and  the  arguments,  answers  and  replies  of  counsel,  I  affirm  the 
decision  appealed  firom. 


HOMESTEAD  ENTRY— MEANDERED  STREAM. 

Charles  G.  Hill. 

A  homestead  entry  of  a  tract  that  embraces  land  on  both  sides  of  a  meandered 

stream  wiU  not  be  aUowed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  22^  1892. 

I  have  examined  the  appeal  of  Charles  C.  Hill  from  your  decision  of 
March  27, 1891  suspending  his  homestead  entry  for  lot  5,  Sec.  6,  lots 
5  and  9,  Sec.  7,  and  the  W  J  NW  J  of  Sec.  8,  T.  22  S.,  E.  30  E.,  now 
Bums  (formerly  Lakeview)  Oregon  land  district. 

The  record  shows  that  on  March  9, 1887  said  Hill  made  homestead 
entry  for  the  land  above  described,  and  on  the  12th  of  June,  1889  he 
offered  his  commutation  proof  which  was  approved  by  the  register  and 
receiver  and  forwarded  to  your  office. 

On  the  27th  day  of  March,  1891,  you  suspended  the  entry  "for  the 
reason  that  the  tract  is  on  both  sides  of  a  meandered  stream  and  there- 
fore not  contiguous.''  You  also  directed  the  register  and  receiver  to 
notify  the  entryman  "  that  he  will  be  allowed  thirty  days  "  in  which  to 
elect  which  sub-division  he  will  surrender  so  as  to  confine  his  entry  to 
one  side  of  said  stream. 

From  your  action  he  appeals. 

It  appears  that  lot  6  of  Sec.  7  embracing  fifteen  acres  lies  west  of  the 
Silvies  Elver  which  is  a  meandered  stream ;  the  remainder  of  the  tract 
lying  on  the  east  side  of  said  river  embracing  a  fraction  over  155  acres. 

It  is  alleged  in  the  appeal  that  "the  stream  on  which  said  claim  is 
situate  was  formerly  the  boundary  of  what  was  at  one  time''  an  Indian 
reservation  and  as  such  boundary  said  stream  was  meandered. 

The  reason  why  the  stream  was  meandered,  is  not  a  material  question, 
nor  subject  of  consideration,  upon  appeal,  when  the  fact  of  the  actual 
existence  of  the  meandered  stream  is  conceded,  as  in  this  case.  Under 
existing  regulations,  Hill  cannot,  therefore,  be  allowed  to  make  entry 
for  land  on  both  sides  of  said  river.  Your  decision  is  accordingly 
afiarmed. 
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Mantle  v.  MoQubbnt. 

Motion  for  review  of  departmental  decision  rendered  March  29^  1892^ 
U  L.  D.,  313,  denied  by  Secretary  Noble,  July  23, 1892. 


STATE  SELECTION— SETTLEMENT  RIGHT. 

Ohables  Oulybbwell. 

The  settlement  right  of  m  qualified  homesteader  exolndes  the  land  oovered  thereby 
from  selection  under  the  grant  of  Jane  16,  1880,  to  the  State  of  Nevada;  and  the 
failure  of  snch  settler  to  assert  his  claim  within  the  statutory  period  will  not 
operate  to  the  advantage  of  the  State. 

Seeretary  Noble  to  the  Commissioner  of  the  Qeneral  Land  Office^  July  25^ 

1892, 

On  December  18, 1890,  Oharles  Gulverwell  applied  to  make  homestead 
entry  of  the  E,  J  of  the  WN.  J  and  the  IfE.  J  of  the  SW.  J,  Sec.  8,  T.  4  S., 
B.  67  E.,  M.D.M.,  Eureka,  Nevada.  His  application  was  rejected,  for 
the  reason  that  the  land  described  therein  is  included  in  list  No.  127  of 
lands  selected  for  the  State  of  Nevada,  under  act  of  Congress  approved 
June  16, 1880  (21  Stat.,  287).  Said  list  was  filed  in  the  local  office  April 
2^^  1889,  by  the  selecting  agent  for  the  State.  On  appeal,  you  affirmed 
that  judgment,  and  he  further  prosecutes  his  appeal  to  this  Depart- 
ment. 

By  said  act  there  were  granted  to  the  State  of  Nevada,  two  million 
acres  of  land  in  said  State, 

in  lien  of  the  sixteenth  and  thirty-sixth  sections  of  land  heretofore  granted  to  the 
State  of  Nevada  by  the  United  States :  Provided,  That  the  title  of  the  State  and  its 
grantees  to  such  sixteenth  and  thirty-sixth  sections,  as  have  been  sold  or  disposed  of 
by  said  State  prior  to  the  passage  of  this  act,  shall  not  be  changed  or  vitiated  in  con- 
sequenee  of  or  by  virtue  of  this  act. 

The  second  section  of  said  act  provides  that: 

The  lands  herein  granted  shaU  be  selected  by  the  State  authorities  of  said  State 
from  any  unappriypriated  it<m-mineral  public  land  in  said  State,  in  quantities  not  less 
than  the  smallest  legal  subdivision ;  and  when  selected  in  conformity  with  the  terms 
of  this  act,  the  same  shall  be  duly  certified  to  said  State  by  the  Commissioner  of  the 
General  Land  Office  and  approved  by  the  Secretary  of  the  Interior. 

It  is  alleged  (in  the  appeal)  that  appellant  has  been  an  actual  bona 
fide  settler  on  the  land  since  June  1, 1876;  that  he  and  his  family  have 
been  in  the  actual  possession  of  said  land  and  the  whole  thereof  since 
that  date;  that  he  has  made  valuable  improvements  thereon;  that  said 
settlement  was  made  long  prior  to  any  selection  of  said  land  by  the 
State  of  Nevada^  and  at  date  of  selection  he  was  in  open,  notorious  and 
exdiudve  possession  of  said  land;  that  his  settlement  upon  the  land 
was  made  before  the  survey  had  been  made,  and  for  the  purpose  and 
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with  the  intention  of  acquiring  title  to  the  same  as  soon  as  it  shonld  be 
open  to  entry  and  sale. 

Section  2266  of  the  Kevised  Statutes  requires  every  claimant  under 
the  pre-emption  law  to  make  known  his  claim  in  writing  within  three 
months  from  the  time  of  the  settlement,  ^^  otherwise  his  claim  shall  be 
forfeited,  and  the  tract  awarded  to  the  next  settler,  in  order  of  time  on 
the  same  tract  of  land,  who  has  given  such  notice  and  otherwise  com- 
plied with  the  conditions  of  the  law.'' 

Section  2266  requires  the  settler  upon  unsurveyed  lands  "  to  file  his 
declaratory  statement  within  three  months  from  the  date  of  the  receipt 
in  the  district  land  office  of  the  approved  plat  of  the  township  embrac- 
ing such  pre-emption  settlement."  But  a  failure  to  file  such  written 
statement  does  not  necessarily  defeat  the  claim  of  the  settler.  If  such 
statement  is  not  filed  within  the  limits  therein  prescribed,  the  land  will 

be  awarded  "  to  the  next  settler  in  order  of  time who 

has  given  such  notice.'' 

Although  the  settler  may  not  give  such  notice  within  the  prescribed 
time,  still  he  may  subsequently  do  so  and  ultimately  obtain  patent, 
provided  there  be  no  other  settler  upon  the  land  who  take^  advantage 
of  the  laches  of  the  first  settler  and  gives  the  required  notice. 

It  will  be  seen  that  the  lieu  lands  granted  to  the  State  are  to  be  se- 
lected from  the  ^<  unappropriated  non-mineral  public  lands  in  said 
States. "  If  at  the  date  the  State  selected  the  land  in  list  No.  127,  the 
applicant  was  then  a  settler  on  the  land  in  question,  having  the  quali- 
fications of  a  homesteader,  it  can  not  be  said  that  the  tract  so  settled 
upon  was  **  unappropriated"  public  land,  and,  if  not,  the  State  was  not 
authorized  to  select  it  as  a  part  of  its  two  million  acre  grants 

Although  the  applicant  at  that  time  had  not  given  notice  of  his  claim 
by  filing  his  declaratory  statement,  or  making  entry  of  the  land,  still 
his  land  was  only  subject  to  be  taken  by  the  next  legal  setUer  (not 
^'applicant")  "who  has  given  such  notice  and  otherwise  complied 
with the  law." 

From  the  statements  in  appellant's  brief,  I  do  not  think  the  State  was 
authorized  to  make  selection  of  the  land  in  question.  Inasmuch,  how- 
ever, as  these  statements  were  not  made  under  oath,  I  hereby  direct  that 
claimant  be  notified  to  furnish  a  corroborated  affidavit  within  ninely 
days  from  notice  of  this  decision,  showing  the  date  of  his  alleged  settle- 
ment upon  the  land,  the  character  of  his  improvements  and  residence, 
and  whether  he  is  qualified  to  make  homestead  entry.  Should  he  fur- 
nish such  proof,  showing  he  was  a  honafide  settler  on  the  land  at  the 
date  of  the  State's  selection  thereof,  and  that  he  is  otherwise  qualified 
to  make  homestead  entry,  the  State  should  then  be  given  an  opportu- 
nity to  apply  for  a  hearing.  Should  no  hearing  be  applied  for  you  will 
ci4judicate  the  case  upon  the  showing  then  made  by  the  applicant. 

The  judgment  appealed  from  is  accordingly  modified. 


•  •.  •  •   •    ! 

*  •  •    •    • 
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BATT*BOAI>  GKANT~INI>BMN1TT  SBIiBCTION— SETTLEMENT. 
HOBPT  ET  AL.  V.  ST.  PATJL  AND  DtTLUTH  K.  R.  Co. 

An  indemnity  seleotion,  in  the  absence  of  a  specified  basis  therefor^  is  no  bar  to  the 
acquisition  of  a  settlement  right ;  and,  after  such  right  has  intervened  the  com- 
pany will  not  be  permitted  to  designate  a  loss  and  thus  perfect  the  selection. 

Secretary  NobU  to  the  OommiaHoner  of  the  Oeneral  Lcmd  Office^  July  25^ 

1892. 

The  K  i  of  the  NB  i,  SB  J  of  NE  i,  SWJof  IITW  i,  and  the  NW 
\  of  the  SW  i  of  section-  3,  T.  36  K,  R.  26  W.,  Taylor's  FaUs,  Minne- 
sota,  are  within  the  thirty  miles  (second  indemnity)  Umit  of  the  grant 
to  aid  in  the  construction  of  what  is  now  known  as  the  St.  Paul  and 
Dnlath  Eailroad,  a  withdrawal  for  the  benefit  of  which  became  effec- 
tive on  Kovember  15, 1866.  These  lands  were  not  subject  to  the  with- 
drawal, however,  for  they  were  included  in  homestead  entries  made  by 
Edward  D.  Hatcher  and  Alexander  Ounningham.  Said  entries  were 
canceled  in  1873  and  1874,  respectively.  The  land  was  thereafter  sub- 
ject to  selection  by  the  railroad  company,  or  to  entry  under  the  public 
land  laws  by  the  first  legal  applicant. 

The  railroad  selected  the  lands  on  December  28, 1881,  and  on  April 
10, 1882,  Bobert  H.  Steeves  was  allowed  to  file  pre-emption  declaratory 
statement  for  the  SB  ^  of  NB  ^  of  said  section.  He  alleged  settlement 
on  the  land  April  8,  1882. 

On  January  1, 1885,  GottUeb  Hoeft  made  homestead  entry  for  the 
K  \  of  the  NB  4,  and  on  April  28th  he  amended  said  entry  so  as  to 
include  the  tract  claimed  by  Steeves,  to  wit. :  SB  ^  of  NB  ^  of  said 
section. 

On  December  11, 1886,  Theodore  Bosin  made  homestead  entry  for  the 
BW  \  of  KW  i,  and  the  NW  J  of  S W  J  of  said  section. 

On  January  26, 1887,  Steeves  offered  proof  upon  his  filing,  and  was 
met  by  Hoeft  who  protested  against  the  allowance  of  his  entry. 

The  register  and  receiver,  after  considering  the  evidence  submitted, 
decided  in  &vor  of  Steeves  and  issued  cash  certificate  and  receipt  in 
his  name.  Hoeft  appealed  from  said  finding  to  you  and  on  October 
26, 1888,  after  considering  the  case,  you  found  ^<  that  the  records  indi- 
cated that  the  right  of  the  St.  Paul  and  Duluth  EaUroad  Company  was 
superior  to  that  of  either  of  the  alleged  settlers,"  and  a  hearing  was 
ordered  to  ascertain  the  status  of  the  land  at  the  date  of  the  company's 
selection. 

The  trial  was  had  before  the  local  land  officers,  at  which  Hoefb  and 
the  railroad  company  appeared,  but  Steeves,  though  served  with  notice, 
did  not  appear. 

The  register  and  receiver  found,  after  considering  the  evidence  sub- 
mitted, that  the  land  was  vacant  and  unoccupied  at  the  date  of  selec- 
tu)ii;  that  Steeves  never  actually  resided  upon  the  tract  embraced  in 
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his  entry,  and  that  Hoeft  had  continnoasly  resided  upon  the  land  since 
the  date  of  his  entry. 

They  held,  however,  that  the  selection  made  by  the  railroad  company 
in  1881  was  illegal,  because  the  company  had  faDed  to  designate  what 
land  had  been  lost  firom  its  grant,  and  in  lien  of  which  said  selection 
was  made.  They  recommended  that  final  certificate  be  issued  to 
Hoeft. 

The  railroad  company  appealed  firom  this  finding  to  you,  and  on 
August  20, 1890,  after  considering  said  case,  you  reversed  the  finding 
of  the  register  and  receiver,  and  canceled  the  entries  of  Steeves,  Hoeft 
and  Rosin.  The  last-named  entryman  was  allowed  either  the  right  of 
appeal,  or  to  apply  for  a  hearing  within  sixty  days,  to  afford  him  an 
opportunity  to  show  that  the  land  was  not  subject  to  selection  on  De- 
cember 28, 1881.  As  a  reason  for  reversing  the  decision  of  the  register 
and  receiver,  you  state  that, — 

The  thirty -mile  limit  of  the  grant  in  question  is  on  the  west  side  of  the  line  of  road 
only.  It  was  established  solely  for  the  purpose  of  enabling  the  grantee  to  make  up 
losses  from  the  grant  occasioned  by  the  nearness  of  the  line  of  road  to  the  eastern 
boundary  of  the  State.  No  rule  wa«  ever  laid  upon  the  company,  requiring  it  to 
specify  losses  when  selecting  lands  in  this  limit,  the  fact  that  such  loss  had  ensued 
being  manifest  by  the  official  records.  If  a  specification  of  losses  be  necessary  in 
this  case,  the  selection  referred  to  is  merely  rendered  defective  by  failure  to  make 
such  specification,  not  illegal,  and  the  defect  may  and  will  be  cured  by  the  company^ 
no  doubt,  upon  official  notice  of  its  existence.  In  view  of  the  fact,  however,  that 
the  figures  made  in  the  adjustment  of  this  grant  show  that,  after  giving  to  the  grantee 
every  available  tract  within  the  limits  prescribed  by  law,  there  wiU  still  be  a  defi- 
ciency of  more  than  one  hundred  thousand  acres,  it  would  seem  an  idle  thing  to  re- 
quire the  company  to  specify,  tract  by  tract,  lost  lands  when  selecting  indemnity. 

Both  Hoeft  and  Eosin  have  appealed  Jfrom  your  decision  to  this  De- 
partment, and  have  assigned  a  number  of  alleged  errors  numbered  from 
1  to  8,  inclusive. 

The  second  error  alleged  is, — ''  The  Commissioner  erred  in  holding 
that  it  was  not  necessary  for  the  company  to  specify  the  losses  it  had 
sustained  when  it  selected  the  lands  situated  within  said  iademnity 
belt." 

It  will  be  unnecessary  to  notice  the  other  errors  assigned,  since  your 
judgment  must  \)e  reversed  on  the  one  above  quoted. 

The  selection  in  question  was  made  in  December,  1881.  The  circular 
of  instructions  to  registers  and  receivers  relating  to  the  adjustment  of 
railroad  grants,  dated  I^ovember  7, 1879,  was  in  force  when  this  seleo- 
tion  wa«  made.  It  provides,  under  the  head  of  "  Indemnity  selections 
for  railroads,''  that, 

In  accordance  with  the  recent  decision  of  the  supreme  court  in  the  case  of  the 
Leavenworth,  Lawrence  and  Galveston  Kailroad  Company  v.  United  States  (2  Otto, 
753),  it  is  held  by  the  Department  that  indemnity  can  only  be  allowed  for  lands  sold, 
reserved,  or  disposed  of  in  the  granted  limits  by  the  general  government  after  the 
granting  act  and  prior  to  the  time  when  the  railroad  right  attached,  unless  the  grant 
^e  one  of  quantity  specifically  set  forth  in  the  act.    In  the  adjustment  of  all  grants 
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it  consequently  becomes  neeessary  to  know  for  what  lands  lost  in  place  the  indemnity 
selections  are  made,  and  with  the  view  to  that  end  yon  will  require  the  companies 
to  designate  the  specific  tracts  for  which  the  lands  selected  are  claimed. 

Ill  the  case  of  JohD  O.  Miller,  on  review,  decided  on  November  13, 
1890  (11  L.  D.,  428),  one  of  the  errors  assigned  in  the  original  decision 
(11  L.  D.,  1),  was  as  follows: 

That  the  company  not  having  heen  originally  in  default,  hut  being  clearly  within 
the  instructions  of  the  Secretary,  its  selection  or  application  to  select  is  not  illegal, 
and  should  not  he  canceled,  hut  that  the  company  should  be  permitted  to  designate 
m  loss  therefor. 

In  deciding  the  case  the  Department  said: 

Conceding,  for  the  sake  of  argument,  that  this  selection  was  made  in  accordance 
with  the  mstructions  of  May  28,  1883,  I  do  not  see  why  it  should  affect  the  rights  of 
Miller,  which  must  be  determined  by  the  act  making  the  grant.  Indemnity  can  only 
be  selected  in  lieu  of  some  section  or  part  of  section  lost  in  place,  and  the  basis  for 
such  selection  must  be  specifically  designated  and  shown  to  be  exempted  from  the 
grant  before  the  right  to  indemnity  can  be  exercised.  While,  as  between  the  gov- 
emment  and  the  company,  the  practical  efiect  would  be  the  same,  where  indemnity 
was  allowed  in  bulk  for  an  equivalent  quantity  of  land  lost  in  place,  as  where  in- 
demnity was  allowed  tract  for  tract,  yet  the  individual  rights  of  the  settler  can  only 
be  ascertained  and  protected  by.  the  latter  mode. 

Where  lands  are  settled  upon  which  have  been  selected  by  the  company  in  lieu  of 
an  equivalent  quantity  of  lands,  without  designating  the  particular  basis  for  each 
tract,  and  part  of  the  basis  should  from  any  cause  be  disallowed,  it  would  be  impos- 
sible to  determine  which  of  the  selections  should  be  rejected  and  which  retained. 
The  rights  of  the  settler  in  cases  where  the  lands  were  subject  to  settlement  at  date 
of  the  company's  selection  would  be  materially  affected  by  any  rule  that  did  not  re- 
quire the  selection  to  be  made  tract  for  tract  and  the  basis  specifically  designated, 
8o  that  his  rights  as  against  the  company  might  be  definitely  determined. 

And  in  the  case  of  the  Southern  Minnesota  Railway  Extension  Com- 
pany (12  L.  D.,  518),  the  selections  were  made  prior  to  the  requirement 
of  specification  of  losses  as  a  basis  for  indemnity  selections,  still  they 
were  not  approved  by  the  Department. 

In  the  case  at  bar  the  selection  was  made  by  the  railroad  company  in 
December,  1881.  At  that  time  before  valid  selections  could  be  made 
losses  were  required  to  be  designated.  !No  losses  were  designated ;  said 
selection  was  therefore  no  bar  to  the  rights  of  settlement,  and  Hoelt 
and  Bosin  have  acquired  such  rights.  If  the  tracts  here  involved  were 
not  claimed  by  others,  of  course  the  railroad  could  be  allowed  to  desig- 
nate the  losses  and  thus  perfect  its  selection.  It  would  be  inequitable, 
however,  to  allow  it  this  privilege  in  the  face  of  an  adverse  claim.  The 
railroad  company  should  be  allowed  no  greater  privilege  in  amending 
its  selection  than  will  be  accorded  to  a  homestead  claimant  to  amend 
his  entry,  and  he  has  never  been  allowed  to  amend  his  entry  when  to 
do  so  would  injure  a  third  person. 

I  am  of  the  opinion  that  the  selection  of  the  tracts  in  question  by  the 
St.  Paul  and  Duluth  Kaiload  Company  should  be  canceled. 

Your  judgment  is  accordingly  reversed. 
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INDIAN  LAin)8-PATENT— ALLOTMENT. 

Maby  Ann  Bubdette. 

The  Department  Ib  without  authority  to  accept  the  surrender  of  a  patent  and  issue 
another  to  an  Indian  allottee  for  a  greater  amount  to  coireot  an  error  iu  the  first, 
where  the  title  thereunder  is  in  fee  simple,  and  the  lands  set  apart  for  allotment 
have  been  restored  to  the  public  domain. 

Secretary  Noble  to  the  Oommissioner  of  Indian  Affairs,  July  28, 1892. 

I  acknowledge  the  receipt  of  your  commuBication  of  5tli  instant,  and 
its  enclosures  relative  to  the  cancellation  of  a  patent  issued  on  August 
19, 1875,  to  Mary  Ann  Burdette,  a  member  of  the  Ottawa  and  Chippewa 
tribe  of  Indians  in  Michigan,  and  the  issuance  of  another  patent  for 
the  lands  desired  by  her. 

In  response  thereto,  I  transmit  herewith  an  opinion  of  the  Hon.  As- 
sistant Attorney  General  for  this  Department,  in  which  I  concur, 
wherein  it  is  held  that  the  Department  is  without  authority  to  direct 
the  issue  of  a  new  patent  as  requested. 

OPINION. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  Interior ,  July 

25, 1892. 

Under  the  provisions  of  a  treaty  of  July  31, 1856,  (11  Stat.,  621)  be- 
tween the  Ottawa  and  Chippewa  Indians,  of  Michigan  and  the  United 
States,  each  head  of  a  family  was  to  be  allotted  eighty  acres  of  land; 
for  which  certificates  were  to  be  issued,  guaranteeing  possession  and  the 
ultimate  fee  simple  title  thereof,  but  containing  a  clause  expressly  pro- 
hibiting the  sale  or  transfer,  by  the  holder,  of  the  land  described  therein. 
After  the  expiration  of  ten  years  a  patent  for  the  land  was  to  be  issued 
in  the  usual  form,  whereupon  the  restriction  would  cease,  and  the  pat- 
entee would  have  a  full  title  to  the  described  lands. 

Under  this  treaty,  and  the  confirmatory  act  of  Congress,  of  March  3, 
1875,  (18  Stat.,  516)  a  patent  was  issued  August  19, 1875,  to  Mary  Ann 
Burdette,  one  of  said  Indians,  conveying  to  her  the  title  to  the  NB.  J, 
SE.  J,  and  lot  3,  of  Sec.  6,  T.  42  IS".,  E.  1  W.,  in  the  State  of  Michigan, 
containing  75.80  acres.  She  now  surrenders  said  patent,  with  a  relin- 
quishment thereon,  and  asks  that  the  same  be  canceled  and  another 
patent  issued  to  her  in  lieu  thereof. 

It  is  alleged  that  the  land  patented  to  her  ought  to  have  been  de- 
scribed as  being  in  township  41  N.  instead  of  42  N.  as  written  in  the 
patent.  The  matter  of  her  application  has  been  referred  to  and  reported 
upon  by  both  the  Commissioner  of  the  General  Land  Office  and  the 
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Oommissioner  of  Indian  Affairs,  and  is  now  referred  to  me  by  Acting 
Secretary  Chandler  "  with  request  to  be  advised  how  to  proceed  to  give 
the  patentee  a  new  patent  for  the  lands  desired  by  her,  if  the  same  can 
be  legally  done." 

It  appears  fix>m  the  report  of  the  Commissioner  of  the  General  Land 
OfSce  that,  at  the  time  of  making  the  allotment  and  issue  of  the  patent 
thereon,  there  was  no  lot  3  in  Sec.  6,  Tp,  "  42 ''  N.,  E.  1  W.,  but  that  in 
Sec.  6,  Tp.  "  41 »  K,  E.  1  W.,  the  NW.  J,  SE.  J  was  fractional,  being 
designated  as  lot  3,  containing  35.80  acres,  which,  together  with  the 
forty  acres  in  ISE.  4,  SE.  J  aggregate  75.80  acres,  the  amount  for  which 
patent  was  issued.  From  this  statement  it  would  seem  that  the  allega- 
tions of  Mrs.  Burdette  are  sustained;  that  in  consequence  of  this  error 
in  the  patent  she  has  obtained  title  to  only  forty  acres,  instead  of  75.80 
which  was  intended  thereby  to  be  secured  to  her. 

The  period  during  which  the  lands  allotted  to  Mrs.  Burdettee  were 
non-alienable,  and  were  to  be  held  in  trust  for  her  by  the  government, 
has  long  since  elapsed,  and  she  holds,  under  the  patent,  an  absolute 
fee  simple  title  to  the  same.  She  therefore  stands  before  this  Depart- 
ment as  an  ordinary  patentee,  asking  that  a  mistake  heretofore  made 
in  the  conveyance  of  lands  to  her  be  corrected. 

It  appears  also  from  the  report  of  the  Commissioner  of  the  Oeneral 
Land  Office  that  lot  3,  being  a  portion  of  the  lands,  which  ought  to 
have  been  originally  conveyed  to  Mrs.  Burdette,  has  been  disposed  of 
and  can  not  therefore  be  now  patented  to  her.  In  lieu  thereof  it  is 
proposed  to  give  her  forty  acres,  in  another  and  non-contiguous  section 
of  the  same  township. 

The  lands  out  of  which  the  allotments  were  to  be  made  did  not 
belong  to  the  Indians,  as  shown  by  the  treaty  of  1855,  supra j  which 
provides  that  certain  designated  tracts  of  the  public  lands  shall  be 
withdrawn  from  sale  for  their  use  and  benefit,  out  of  which  the  allot- 
ments were  to  be  made,  as  before  stated,  and  the  reserved  lands  not 
appropriated  or  selected  by  the  Indians  within  five  years  were  to  remain 
the  property  of  the  United  States  and  be  subject  to  entry,  by  the  In- 
dians only,  in  the  usual  manner,  for  the  further  term  of  five  years.  All 
lauds  unappropriated  at  the  end  of  the  last  period  to  be  subject  to  dis- 
posal as  other  public  lands. 

By  act  of  June  10, 1872,  (17  Stat.,  381)  the  right  was  given  to  the 
Indians  only  to  make  homestead  entries  of  the  unoccupied  lands  on 
the  reservation  for  the  period  of  six  months  thereafter,  at  the  expira- 
tion of  which  period  the  Secretary  of  the  Interior  was  directed  to  re- 
store the  remaining  lands  to  market,  to  be  disposed  of  under  the 
general  land  laws. 

By  act  of  March  3, 1875,  (18  Stat.,  516)  the  act  of  1872,  supra,  was 
amended  so  as  to  authorize  the  Secretary  to  issue  patents  to  three 
hundred  and  twenty  of  said  Indians,  of  whom  Mrs.  Burdette  seems  to 
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have  been  one,  for  selections  made  but  not  reported,  and  it  was  pro- 
vided that — 

the  remainder  of  said  lands,  not  disposed  of,  and  not  valnable  mainly  for  pine  timber, 
shall  be  subject  to  entry  under  the  homestead  laws,  for  one  year  from  the  passage  of 
this  aet;  and  the  lands  remaining  thereafter  undisposed  of  shall  be  offered  for  sale 
at  a  price  not  less  than  two  dollars  and  fifty  cents  per  acre. 

It  appears  from  this  history  that,  of  the  lands  formerly  reserved  for 
these  Indians,  all  that  were  not  appropriated  by  them,  under  the  pro- 
visions of  the  treaty  and  of  the  different  laws,  were  long  since  restored 
to  the  public  domain,  subject  to  disposition  in  the  regular  way  as  other 
public  lands  are  to  be  disposed  of. 

I  know  of  no  law  which  will  authorize  the  officers  of  the  Land  Depart- 
ment to  dispose  of  forty  acres,  or  any  other  quantity  of  public  land,  in 
the  manner  proposed,  to  one  who  has  neither  initiated  any  right  nor 
acquired  title  to  the  same  in  the  mode  pointed  out  by  the  law. 

The  treaty  agreed  to  give  Mrs.  Burdette  eighty  acres  of  land  out  of 
certain  speciiied  tracts  then  set  aside  for  that  purpose,  and  five  years 
were  allowed  for  the  selection  thereof.  Twenty  years  after  the  date  of 
the  treaty,  the  unsettled  lands  were  restored  to  the  public  domain  and 
the  right  to  select  any  portion  of  them  under  the  treaty,  lapsed.  The 
effort  now  made  to  have  a  new  patent  issued  including  forty  acres 
of  the,  formerly  reserved  but  now,  public  lands,  is  in  effect  making  a 
new  allotment  to  that  extent  to  Mrs.  Burdette,  which  in  my  opinion 
cannot  be  done  directly  or  indirectly. 

The  case  is  very  different  from  those  wherein  I  have  advised  you  that 
new  patents  might  be  issued  to  Indian  allottees  to  correct  errors  or 
promote  the  interests  of  the  Indians.  In  those  cases  your  action  was 
either  authorized  by  act  of  Congress,  or  the  lands  to  be  allotted  were 
yet  within  the  control  of  the  Indian  Office  for  that  purpose,  and  the 
necessary  changes  or  corrections  were  made  in  the  trust  patents  during 
the  trust  period. 

The  case  of  Mrs.  Burdette  does  not  come  within  the  purview  of  any 
act  of  Congress  that  I  am  aware  of,  and  the  land  is  no  longer  in  reser- 
vation for  Indian  purposes.  Mrs.  Burdette  does  not  now  appear  before 
this  Department  in  the  character  of  an  Indian,  but  that  of  an  ordinary 
citizen  seeking  to  have  a  fee  simple  patent  reformed.  In  fact,  by  the 
fifth  article  of  the  treaty,  the  tribal  organization  of  the  Ottawa  and 
Chippewa  Indians  was  dissolved,  and  when  patents  were  issued  to  them 
for  the  lands,  their  control  over,  and  right  to  dispose  of,  the  latter  were 
as  fiill  and  complete  as  those  of  any  other  citizen. 

I  therefore  think  you  are  without  authority  to  direct  the  issue  of  the 
new  patent  as  requested. 

Having  come  to  this  conclusion,  it  is  not  necessary  I  should  pass 
upon  the  relinquishment  indorsed  on  said  patent,  which  is  defective  in 
several  respects. 
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TIMBER  CULTTJRE  ENTRT— FINAL  PROOF— COMMUTATION. 

Heirs  of  Eichard  K.  Lee. 

The  heiis  of  a  timber  cnltnre  entrymaii;  whose  final  proof  discloses  a  partial  com- 
pliance with  the  law  in  the  matter  of  securing  the  requisite  growth  of  trees, 
may  be  permitted,  where  good  faith  is  manifest,  to  relinquish  part  of  the  claim 
and  receive  final  certificate  for  the  amount  of  land  the  planting  and  cultivation 
entitle  them  to  under  the  law,  or  commute  the  entire  entry  under  section  1,  act 
of  March  3,  1891. 

lint  AMistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  25, 1892, 

On  the  25th  of  September,  1882,  Richard  K.  Lee  made  timber-culture 
entry  for  the  SE.  i  of  Sec.  17,  T.  123  F.,  R.  64  W.,  Watertown  (now 
Aberdeen)  land  district,  South  Dakota.  He  died  on  the  12th  of  Feb- 
ruary, 1890. 

On  the  3d  of  July,  1891,  Charlotte  Elizabeth  Lee,  who  describes  her- 
self as  '^  the  widow  and  one  of  the  heirs  of  Richard  K.  Lee,  deceased,^ 
made  final  timber-culture  proof  before  the  local  officers  at  Aberdeen, 
which  was  rejected  by  them,  "  for  the  reason  that  the  testimony  shows 
that  at  the  date  when  final  proof  was  offered  the  required  number  of 
trees  were  not  growing  upon  the  tract." 

This  decision  was  affirmed  by  you  on  the  28th  of  July,  1891,  and  an 
appeal  from  your  decision  brings  the  case  to  the  Department  for  con- 
sideration. 

In  her  proof  Mrs.  Lee  shows  that  the  first  year  after  entry  forty-four 
acres  were  broken.  The  second  this  forty-four  acres  were  cultivated, 
and  thirteen  additional  acres  were  broken.  The  third  year  five  and  a 
quarter  acres  were  planted  to  cotton  wood,  ash,  box- elder  and  elm  trees, 
and  the  remainder  of  the  ground  broken  was  cultivated.  The  fourth 
year  five  and  a  half  acres  were  planted  to  cotton  wood,  box-elder,  and 
ash  trees.  The  trees  planted  in  the  fourth  year  were  killed  by  frost, 
aod  iu  the  fall  of  1886,  the  ground  was  properly  prepared  and  other 
trees  planted.  This  was  repeated  each  year,  the  trees  being  killed  by 
frost  or  drought,  until  the  spring  of  1891,  when  the  said  five  and  a  half 
acres  were  plowed,  harrowed,  and  planted  to  box-elder  and  ash  tree 
seed.  The  trees  planted  the  third  year,  on  the  five  and  a  quarter  acres, 
grew  and  were  carefiilly  cultivated  each  year,  so  that  at  the  time  of 
making  final  proof,  there  were  growing  on  said  five  and  a  quarter  acies 
"  not  less  than  six  thousand  box-elder,  cottonwood,  and  ash  trees,"  and 
not  less  than  2,700  trees  or  tree  seeds  were  planted  to  the  acre  on  the 
other  five  and  a  half  acres.  In  all  this  she  is  corroborated  by  two  wit- 
nesses. 

This  proof  does  not  meet  the  requirements  of  the  timber-culture  law, 
and  in  her  appeal  to  the  Department  Mrs.  Lee  asks  that  the  earnest 
efforts  of  her  husband  and  herself  to  secure  the  requisite  growth  of 
trees  shaU  be  taken  into  consideration,  and  that  she  shall  at  least  be 
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allowed  to  make  proof  for  eighty  acres,  in  view  of  the  five  acres  and 
over  of  thrifty,  growing  trees  upon  the  tract. 

Under  the  provisions  of  the  act  of  March  3, 1891  (26  Stat,  1095), 
Mrs.  Lee  would  be  entitled  to  make  final  proof,  and  acquire  title  to  the 
land,  by  the  payment  of  one  dollar  and  twenty-five  cents  per  acre,  but 
she  explains  that  she  is  poor,  out  of  health,  and  that  it  would  be  diffi 
cult  for  her  to  borrow  the  money  to  make  such  commutation. 

In  view  of  the  evident  good  faith  exercised  by  the  entryman  during 
his  lifetime,  and  by  his  heirs  since  his  death,  and  there  being  no  par- 
ties in  interest  in  the  case  except  the  government  and  such  heirs,  I  can 
see  no  good  reason  why  the  sound  discretion  of  the  Department  should 
not  be  exercised  in  the  interest  of  justice,  and  an  amendment  of  the 
original  entry  allowed,  by  an  omission  of  one-half  of  the  quarter  sec- 
tion, and  an  entry  for  the  forty  acres  containing  the  trees  and  of  an 
adjoining  forty  embraced  in  said  original  entry. 

This  principle  was  recognized  in  the  case  of  OrifSn  v.  Forsyth  (6  L. 
D.,  791),  where  it  is  said,  '^  It  would  seem  that  the  claimant  should  be 
allowed  to  amend  his  entry  by  relinquishing  a  part  of  the  land,  and  re- 
taining the  amount  of  land  that  his  cultivation  and  planting  woxdd  have 
entitled  him  to  under  the  timber-culture  law.^ 

This  doctrine  is  alluded  to  in  the  case  of  Yargason  v.  McGlellan  (6 
L.  D.,  329),  and  it  is  there  said  that  such  amendments  should  be  al- 
lowed only  when  the  interest  of  justice  requires,  and  adds: 

As  applied  to  timber-cultnre  cases,  it  ought  to  be  allowed  only  where  very  con- 
siderable and  substantial  results  have  been  accomplished  by  the  entryman,  in  good 
faith,  in  securing  a  considerable  growth  of  trees,  and  where  the  failure  to  make  that 
growth  extend  to  the  fuU  number  of  trees  required  to  support  the  entry  is  excusable 
and  unaccompanied  by  bad  faith  or  gross  neglect. 

I  think  the  case  at  bar  is  correctly  described  in  the  language  just 
quoted,  and  that  it  is  one  in  which  relief  should  be  granted.  My  eon- 
elusion  therefore  is,  that  upon  executing  and  filing  a  relinquishment  of 
one  half  of  the  quarter  section  embraced  in  the  original  entry,  said  en- 
try may  be  completed  as  to  the  other  half  of  said  quarter  section,  upon 
the  proof  already  submitted,  or  the  heirs  of  said  entryman  may  com- 
mute for  the  whole  quarter  section  under  the  provisions  of  the  act  of 
March  3, 1891,  before  mentioned. 

Should  neither  such  relinquishment  nor  such  commutation  be  made 
by  said  heirs,  within  a  reasonable  time  after  notice  hereof,  the  entry 
will  be  canceled.    The  decision  appealed  from  is  modified  accordingly. 


pbe-emptiox  bntbt— tbade  and  business. 
James  W.  M.  Mubphy. 

Land  settled  upon  by  a  pre-emptor  in  good  faith  for  agricultural  purposes,  and  bo 
used  and  improved,  is  not  excluded  £rom  entry,  under  the  third  clause  of  section 
2258  B.  S.y  by  the  fact  that  the  pre-emptor  erects  and  operates  a  sawmill  thereon^ 
where  the  use  of  the  lumber  is  restricted  to  the  land  in  question. 
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Fifit  AsHsia/nt  Beoretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office^  July  ^7, 1892. 

I  have  considered  the  appeal  of  James  W.  M.  Murphy  from  your  de- 
dsion  of  July  16, 1891,  holding  his  pre-emption  cash  entry  for  cancella- 
tion. 

He  made  said  entry  for  the  S.  J  of  NE.  J,  Sec.  16,  T.  7  S.,  E.  10  W., 
at  Little  Bock,  Arkansas,  on  April  12, 1888,  his  final  proof  having  been 
submitted  March  27, 1888. 

The  pai)er8  in  the  case  were  transmitted  to  you,  and  by  said  decision 
you  held  the  entry  for  cancellation  for  illegality,  as  within  the  third  in- 
hibition of  section  2268  of  the  Beyised  Statutes.  Said  section  reads  as 
follows: 

Sec.  2258.  The  following  classes  of  lands^  unless  otherwise  specially  provided  for 

by  law,  shall  not  he  snhject  to  the  rights  of  pre-emption,  to  wit : 

•  ••«•«• 

Third.  Lands  actually  settled  and  occupied  for  purposes  of  trade  and  business,  and 
not  for  agriculture. 

The  only  evidence  in  the  case  is  contained  in  the  final  proof  made 
by  Murphy  and  two  witnesses.  He  testified  that  he  went  upon  the 
land  in  person  in  August,  1883;  that  he  built  a  house  and  saw-mill 
upon  the  land  that  fall,  and  in  May,  1884,  he  moved  his  family  upon 
the  land  and  lived  there  continuously  thereafter  and  had  no  other 
home.  That  he  had  raised  crops  for  four  seasons,  of  com,  oats,  sor- 
ghum and  vegetables,  putting  twelve  acres  in  crops  in  1884,  and  thirty 
acres  every  year  thereafter,  and  at  the  date  of  making  final  proof  he 
had  thirty  acres  plowed  and  fifteen  acres  sowed  to  oats.  That  up  to 
February,  1887,  his  business  on  the  land  had  been  that  of  saw-mUler 
and  fjftrmer,  and  after  that  date  it  had  been  farming  only.  That  he 
made  the  entry  in  good  faith,  for  the  exclusive  purpose  of  a  home  and 
farm  for  himself  and  family.  He  further  testified  that  there  was  tim- 
ber upon  the  land,  principally  yellow  pine,  merchantable,  which  had  all 
been  cut  of  any  value  by  him  and  sawed  into  lumber  and  used  on  the 
land  in  building  houses  and  making  fences.  The  improvements  he  had 
made  were  a  store,  church,  school-house,  planing-mill,  six  tenement 
houses,  tramway,  stable,  three  wells,  orchard,  and  over  thirty  acres 
fenced  and  cultivated.  At  the  time  he  made  final  proof  Murphy  had 
rented  the  mill  and  the  tenement  houses  were  occupied  by  workmen. 
It  does  not  appear  that  he  had  ever  sold  any  lumber  to  go  off  from  the 
land. 

The  question  arises  whether  the  combined  use  of  the  land  for  both 
ferming  and  milling  purposes  as  above  set  forth  exclude  it  from  entry 
on  the  ground  that  it  was  "  actually  settled  and  occupied  for  purposes 
of  trade  and  business,  and  not  for  agriculture.''  The  land  was  settled 
and  occupied  *^  for  agriculture,"  and,  if  Murphy  is  to  be  believed,  that 
was  his  main  purpose  in  settling  and  occupying  the  land.  Does  the  fact 
that  he  erected  a  saw-mill  thereon  and  used  the  lumber  in  erecting 
buildings  and  fences  upon  the  tract,  and  thus  improving  it,  and  not 
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in  the  lumber  trade  or  business  properly  so  called,  bring  bis  case  within 
the  inhibition  of  the  statute? 

It  would  seem  that  a  fair  construction  of  this  statute  is  that  those 
lands  only  are  exempted  from  entry  which  are  actually  settled  and 
occupied  for  the  sole  and  main  purposes  of  trade  and  business,  and  not 
for  agriculture.    In  Bennett  v.  Cravens  (12  L.  D.,  647-650),  it  is  said: 

The  evidence  clearly  bIiowb  that  the  contestant,  Bennett,  entered  npon  the  land  on 
October  2,  1884,  and  erected  his  saw-mill  thereon  for  the  sole  purpose  of  doing  busi- 
ness, that  of  sawing  lumber  and  selling  the  same.  According  to  his  own  statement, 
at  the  time  he  went  upon  the  land,  he  had  no  intention  of  claiming  the  same  under 
the  pre-emption  law  for  agricultural  purposes Bennett  cannot  be  re- 
garded as  a  qualified  pre-emptor,  as  he  entered  upon  the  land  for  business  purposes 
only,  and  has  used  the  limited  tract  in  his  possession  for  that  purpose. 

In  that  case  Bennett  brought  himself  within  both  clauses  of  the 
statutory  inhibition;  he  had  the  affirmative  purpose  of  settling  the 
land  for  ^Hrade  and  business''  and  the  negative  purpose  of  settling 
"  not  for  agriculture." 

In  the  case  of  Fonts  v.  Thompson  (6  L.  D.,  332)  and  (10  L.  D.,  649), 
the  chief  value  of  the  land  consisted  of  certain  mineral  springs  thereon. 
Fonts  made  use  of  the  land  for  the  purpose  of  maintaining  a  health  re- 
sort thereon^  and  built  a  hotel;  cottages,  bath  house,  store,  etc.,  costing 
some  $10,000,  all  for  that  one  end  and  purpose,  which  was  so  unequivo- 
cal and  dominant  that  it  excluded  the  existence  of  any  other  purpose 
on  his  part  in  settling  the  land.  His  agricultural  acts  were  insignifi- 
cant.   But  these  cases  do  not  govern  the  present  one. 

I  am  satisfied  that  Murphy  settled  the  land  in  good  faith  for  a  home. 
He  swears  that  he  wants  to  live  and  die  there.  That  he  has  built  a 
comfortable  house  with  five  rooms  worth  $500,  and  a  stable  worth  $300; 
that  he  has  cleared,  fenced  and  put  into  cultivation  over  thirty  acres 
of  land  worth  $600,  and  planted  an  orchard  worth  $100.  These  are 
agricultural  improvements  and  better  than  the  average,  and  testify  to 
his  good  faith.  He  has  lived  on  the  land  continuously  with  his  family, 
having  furnished  his  house  in  a  comfortable  manner,  indicating  an  in- 
tention to  make  it  a  permanent  residence.  He  has  also  provided  him- 
self with  "  plows  of  all  kinds,  harrows,  hoes,  axes,  and,  in  fact,  every 
kind  of  impliment  used  on  a  farm,"  and  his  live  stock  consisted  of  "one 
mule,  one  mare  and  colt,  fifteen  head  of  cattle,  forty  hogs,  and  chick- 
ens." These  are  substantial  proofs  which  reinforce  his  oath  that  he 
settled  on  the  land  for  an  agricultural  purpose. 

The  fact  that  he  also  erected  a  saw-mill,  six  tenement  houses,  a  store, 
etc.,  only  shows  that  he  had  another  purpose  in  view  besides  the  agri- 
cultural one,  but  this  added  purpose  of  milling  does  not  appear  to  have 
been  the  dominating  one,  and  as  he  did  not  sell  the  lumber  to  outside 
parties,  but  used  it  on  the  land,  his  case  is  not  brought  within  the  in- 
hibition of  said  statute.  His  entry  should,  therefore,  be  allowed  to  re- 
main intact. 

Your  judgment  is  reversed. 
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OONFIBMATION-SECnOK  T,  ACT  OF  MABCH  8,  188T. 

ELBT  V.  Pbtcovioh. 

The  alloiranoe  of  a  pre-emption  filing  for  a  traot  of  land  inclnded  within  a  canceled 
homestead  entry  will  not  defeat  the  confirmation  of  said  entry  under  section  7, 
act  of  Mareh  3, 1891,  for  the  benefit  of  a  transferee,  where  said  entry  is  sabse- 
qnently  reinstated  and  is  intaot  upon  the  record  at  the  date  of  the  passage  of 
said  act. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office,  July  29, 

1892. 

This  case  is  now  under  consideration  upon  a  motion  filed  in  behalf 
of  the  transferee,  Nicholas  Petcovich,  for  a  disposition  of  the  matter 
under  the  rule  regarding  cases  confirmed  by  the  act  of  March  3, 1891 
(26  Stat.,  1095),  which  provides  that  such  cases  ^^  will  be  disposed  of  on 
written  motion,  without  regard  to  their  places  on  the  docket."  (12  L. 
D.,  308.) 

The  motion  was  served  upon  opposiug  counsel,  May  20, 1892,  and 
there  has  been  no  objection  filed  to  its  consideration. 

The  case  was  transmitted  with  your  letter  of  November  30, 1891,  on 
appeal  by  Diana  T.  Eley  fipom  your  decision  of  September  23, 1891,  hold- 
ing that  the  commuted  cash  entry  No.  9104,  by  Bush  Thomas,  embrac- 
ing the  NB.  i,  Sec.  12,  T.  12  S.,  B.  19  B.,  Stockton  land  district,  Cali- 
fornia, was  confirmed  by  section  7  of  the  act  of  March  3, 1891  {supra). 

The  facts  m  the  case  are  as  follows: 

Jane  4, 1886,  Thomas  made  homestead  entry  No.  4644,  for  the  above 
described  tract,  which  he  commuted  to  cash  entry  No.  9104,  August  19, 
1887. 

Said  entry  was  held  for  cancellation  by  your  office  April  10, 1888, 
upon  the  report  of  a  special  agent,  and  upon  the  failure  of  the  entry- 
man  to  apx>eal,  said  entry  was  canceled,  August  4, 1888. 

On  August  14, 1888,  Diana  Eley  filed  pre-emption  declaratory  state- 
ment No.  14,438,  for  this  land. 

By  letter  of  September  15, 1888,  the  local  officers  transmitted  an  ap- 
plication by  Nicholas  Petcovich,  transferee,  to  have  the  case  reopened, 
and  that  he  be  permitted  to  intervene. 

This  apphcation  was  rejected  by  your  office,  October  4,  1888,  but 
upon  appeal  this  Department,  in  its  decision  of  November  23,  1889  (9 
L.  D.,  576),  reversed  your  decision  and  directed  that  the  entry  be  rein- 
stated, and  a  hearing  ordered,  after  due  notice  to  all  parties  in  in- 
terest. 

The  hearing  was  duly  held,  the  decision  of  the  local  officers  being  in 
favor  of  the  entry,  but  upon  the  passage  of  the  act  of  March  3, 1891 
(supra),  a  showing  was  filed  by  the  transferee,  in  compliance  with  the 
circular  of  May  8, 1891  (12  L.  D.,  450),  and  upon  such  showing  you  held 
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the  filing  by  Eley  for  cancellation,  and  the  entry  by  Thomas  for  con- 
flnnation,  from  which  Eley  appeals,  urging  error: 

In  holding,  in  view  of  the  fact  that  the  land  had  been  appropriated  by  the  settle- 
ment and  filing  of  Diana  Eley  in  Augnst^  1888,  while  vacant  and  unappropriated 
upon  the  records  of  your  office,  that  the  entry  of  Rush  Thomas,  subsequently  rein- 
stated, is  confirmed  by  the  7th  section  of  the  act  of  March  3^  1891. 

The  seventh  section  of  the  act  of  March  3, 1891,  provides: 

All  entries  made  under  the  pre-emption,  homestead,  desert-land,  or  timber-culture 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  been  sold  or  incumbered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry  to  bona  fide  purchasers,  or  incumbrancers,  for  a 
valuable  consideration,  shall,  unless  upon  an  investigation  by  a  government  agent 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of  such  sale  or  incumbrance. 

It  is  shown  that  Petcovich  purchased  the  tract  in  question  of  the 
entryman  September  27, 1887,  the  consideration  being  $1,400. 

There  is  no  question  raised  as  to  the  bona  fide  character  of  the  pur- 
chase, and  as  the  entry  was,  at  the  date  of  the  passage  of  the  act  of 
March  3, 1891,  intact  upon  the  records,  and  as  there  is  no  adverse 
claim  originating  prior  to  the  date  of  the  final  receipt,  I  must  affirm 
your  decision  holding  that  the  entry  by  Thomas  was  confirmed,  and  I 
therefore  direct  the  cancellation  of  Eley's  filing. 


BArLROAD  6RANT-SETTL.BMENT  BIGHT. 

Hudson  v.  Central  Pacific  E.  E.  Co. 

The  possesBion  and  occupancy  of  a  qualified  settler,  existing  at  the  date  of  definite 
location,  except  the  land  covered  thereby  from  the  operation  of  a  railroad  grant, 
even  though  the  settler  at  such  time  is  not  asserting  any  claim  under  the  public 
land  laws. 

Secretary  Noble  to  the  Gommissioner  of  the  General  Land  Office^  July  29^ 

1892. 

Lots  3  and  4  and  the  S.  i  of  the  NW.  i  of  Sec.  3,  T.  2  S.,  E.  2  W., 
San  Francisco,  California,  is  within  the  primary  limits  of  the  grant  to 
the  Central  Pacific  Eailroad  Company. 

The  line  of  said  road  opposite  the  land  in  controversy  was  definitely 
located  January  21, 1870. 

August  5, 1878,  James  W.  Hudson  filed  his  pre-emption  declaratory 
statement  for  said  tract,  alleging  settlement  May  23, 1861.  January 
6, 1887,  he  relinquished  his  pre-emption  claim,  and  appUed  to  make 
homestead  entry  for  the  same  tract.  With  his  said  application  he 
filed  affidavits,  to  the  effect  that  the  land  had  been  continuously  occu- 
pied and  resided  upon  by  bona  fide  settlers  since  the  year  1859. 

Your  ofi^ce,  on  March  2, 1887,  directed  a  hearing  as  to  these  alleged 
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facts  of  residence  and  occnpancy,  which  was  duly  had  in  July  of  that 
year. 

The  local  officers  rendered  conflicting  opinions,  the  register  finding 
in  favor  of  Hudson  and  the  receiver  in  favor  of  the  railroad  company. 

Both  parties  appealed,  and  by  your  decision  of  October  16,  1890,  you 
affirm  the  judgment  of  the  receiver  and  hold  that  the  land  in  question 
passed  to  the  railroad  company  under  its  grant. 

Hudson  now  appeals  to  this  Department. 

The  substance  of  the  evidence  taken  at  the  hearing  is  correctly  stated 
in  your  decision,  and  shows  that  Hudson's  first  settlement  and  occu- 
pancy of  the  land  was  in  1876.  The  land  had  prior  to  that  time  (as 
early  as  18G0  or  '61)  been  enclosed  with  other  lands,  in  all  amounting 
to  four  or  six  hundred  acres,  and  used  chiefly  for  grazing  purposes. 
Some  improvements  had  been  made  on  it,  including  a  house,  which  had 
been  occupied  by  many  different  people,  but  by  none  claiming  the  land 
from  the  government,  until  the  settlement  of  Hudson  in  1876. 

It  seems  to  have  been  generally  understood  by  all  these  occupants 
that  the  land  was  a  part  of  the  Moraga  grant,  and  not  subject  to  settle- 
ment. 

The  immediate  predecessor  of  Hudson  in  such  occupancy  of  the  land 
was  one  Tisdale,  who  was  a  witness  for  Hudson  at  the  hearing,  and 
who  says  that  he  never  laid  any  claim  to  the  land  as  against  the  gov- 
ernment, but  intended  to  claim  some  portion  of  it  if  it  ever  was  opened 
to  settlement. 

Since  your  judgment  was  rendered,  Hudson  has  filed  in  this  Depart- 
ment his  own  affidavit,  corroborated  by  others,  to  the  eflect  that  he 
settled  on  the  land  in  good  faith  in  1876,  and  paid  George  Tisdale  $700 
for  his  "possessory  claim"  and  improvements;  that  said  Tisdale  was^ 
as  affiant  believes,  a  native-born  citizen  and  had  been  occupying  the 
said  land  since  1867;  that  his  (affiant's)  improvements  are  now  worth 
$3900;  that  if  the  land  is  awarded  to  the  company,  he  and  his  family 
of  five  members  will  be  left  homeless;  and  when  the  company's  right 
attached  (January  21, 1870),  and  ever  since,  the  land  was  occupied  by 
parties  duly  qualified  to  enter  the  same,  and  that  from  all  the  informa- 
tion  he  can  now  gather,  they  would  have  entered  the  same  had  the  land 
been  subject  to  entry  at  the  time  of  their  respective  claims. 

The  affidavit  contains  this  further  statement: 

And  affiant  further  swears  that  nt  the  time  of  the  trial  of  this  case  in  the  local  land 
office  he  could  und  would  have  submitted  additional  testimony  to  that  now  in  the  record, 
and  of  a  more  definite  and  conclusive  character,  proving  aH  the  fact«  sworn  to  in  his 
affidavits  of  contest  against  the  railroad  company,  and  proving  all  the  facta  herein 
set  forth,  had  it  not  been  for  the  advice  of  the  then  register,  Mr.  Bradford.  That 
said  register  at  that  time  advised  the  deponent  that  in  his  opinion  the  testimony  he 
had  offered  was  sufficient  and  it  was  unnecessary  to  go  to  further  expense  or  trouble 
in  the  matter,  and  relying  upon  the  advice  of  said  officer  he  did  not  offer  any  more 
evidence. 

Upon  this  corroborated  affidavit  he  now  asks  that  a  new  hearing  be 
1641— VOL  16 8 
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granted  to  prove  the  matters  therein  stated,  and  also  to  more  tally 
prove  the  allegations  of  his  contest  against  the  railroad. 

If  the  facts  above  stated  can  be  proven,  I  think,  under  the  ruling  in 
the  case  of  the  Northern  Pacific  Bailroad  Company  v.  Potter,  11  L.  D., 
531,  such  proof  would  be  sufficient  to  except  the  land  from  the  grant. 

In  that  case  it  is  said  that: 

Where  possession  OT  occnpation  alone are  relied  on  to  except  the 

land  from  the  grant,  it  mnst  affirmatiyely  appear  that  the  party  in  such  possession 
had  the  right  at  that  time  to  assert  a  claim  to  the  lands  in  question  unden  the  settle- 
ment laws  of  the  United  States. 

It  must  follow  that,  if  such  right  is  shown  affirmatively,  the  land  is 
excepted  from  the  grant,  even  though  at  the  time  the  right  of  the  com- 
pany attached  the  party  in  possession  was  not  asserting  any  claim  un- 
der the  land  laws. 

All  that  is  necessary  to  prove  is  the  possession  or  occupancy  of  a 
party  having  the  qualifications  of  a  settler.  Inasmuch  as  it  is  asserted 
and  not  disputed  that  Hudson  can  prove  such  right  in  Tisdale,  or  other 
occupants,  and  that  he  failed  to  do  so  at  the  hearing  solely  through  the 
advice  of  an  officer  of  the  government  (the  register  of  the  local  office), 
and  in  view  of  his  great  equities,  I  think  justice  will  be  best  promoted 
by  allowing  him  now  to  do  so. 

You  will  therefore  order  a  ftirther  hearing,  with  notice  to  all  parties 
in  interest. 

PRACTICE-SOLDrBRS*  ADDITIONAL   HOMESTEAD— SECTION  T,  ACT  OP 

MARCH  8,  1891. 

Paulson  v.  Owen. 

An  af&davit  of  contest  may  be  based  on  the  information  and  belief  of  the  contestant. 

The  right  to  make  soldiers'  additional  homestead  entry  is  not  assignable,  and  a 
charge  that  snch  an  entry  has  been  made  under  an  attempted  sale  and  transfer 
of  such  right  through  double  powers  of  attorney  (one  to  locate,  and  one  to  seU 
the  land  when  located),  should  be  duly  investigated. 

A  subsequent  deed  of  ratification,  executed  by  the  soldier,  will  not  validate  an  ad- 
ditional entry  made  under  an  attempted  transfer  of  the  soldier's  right. 

A  pending  valid  application  to  contest  an  entry  defeats  the  confirmation  of  said  en- 
try under  the  proviso  to  section  7,  act;  of  March  3,  1891. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  29^ 

1892. 

On  September  20, 1889,  soldiers  additional  final  entry  (No.  1446)  for 
lot  1  and  SE  i  of  NE  i.  Sec.  5,  T  62  N,  R  12  W,  was  made  at  the  Da- 
luth  land  office,  Minnesota,  in  the  name  of  Alven  Owen,  by  Thomas  ET. 
Presnell  as  bis  attorney  in  fact. 

Said  Owen's  right  to  an  additional  homestead  entry  of  not  exceeding 
eighty  acres,  as  provided  in  section  2306  of  the  Eevised  Statutes,  had 
been  certified  on  October  30, 1882,  by  the  Commissioner  of  the  General 
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Land  Office,  pursuant  to  the  instructions  contained  in  the  circular  of 
May  17, 1877,  (1 0.  L.  L.,  478). 

On  March  2, 1882,  Owen  subscribed  and  made  oath  to  an  affidavit 
for  an  additional  homestead,  and  to  the  special  affidavit  as  to  mili- 
tary service,  duly  corroborated  by  two  witnesses,  before  Y.  E.  McClen- 
don,  judge  of  probate  for  Ozark  county,  Missouri. 

On  the  same  date  he  signed  an  application  for  additional  entry,  in 
blank  as  to  description  of  land  and  the  name  of  local  land  office.  Also 
two  powers  of  attorney,  one  to  locate  any  land  that  he  might  be  entitled 
to  enter,  and  a  second  to  sell  such  land  when  entered,  acknowledged 
before  said  McGlendon. 

On  March  27, 1890,  John  Paulson  filed  a  contest  affidavit  against  said 
entry,  and  on  April  19, 1890,  an  amended  application  to  contest  the 
same,  alleging  among  other  things, — 

That  said  entry  is  inyalid,  void,  and  of  no  effect,  for  the  reason  that  on  or  about 
March  Snd,  1882,  the  said  Alven  Owen  sold  aU  his  right,  title  and  interest  in  and  to 
his  additional  entry  absolntely  and  entirely  to  Y.  £.  McClendon  and  Robert  Q. 
Oilliland  for  the  sum  of  eighty  dollars,  and  made  no  reservation  of  any  right  therein, 
and  made  no  condition  of  any  kind  that  he  was  to  have  any  interest  in  any  lands 
which  might  be  located  under  or  by  said  additional  entry. 

That  said  powers  of  attorney  appointing  one  Thomas  H.  PresneU  'attorney  in 
fact,'  were  void  and  of  no  effect,  in  that  it  attempted  to  transfer  to  said  Presnell  for 
a  considereration  the  right  of  said  Owen  to  make  an  entry  of  public  lands  of  the  U. 
S.  in  accordance  with  the  provisions  of  Sec.  2806,  Rev.  Stat. 

That  said  powers  of  attorney  were  iUegal  and  void  for  the  reason  that  said  Pres- 
neU, pretending  to  act  for  said  Owen,  was  in  fact  acting  for  other  parties. 

These  affidavits  were  transmitted  to  yonr  office,  and  on  May  13, 1890, 
therewas  also  transmitted  anaffldavitofAlven  Owen,  dated  April  7,1890, 
alleging,  after  he  had  become  entitled  to  his  additional  entry,  as  follows : 

I  sold  all  my  right,  title  and  interest  in  and  to  my  additional  entry  absolutely  and 
entirely  to  Y.  E.  McClendon  and  Robert  Q.  Gilliland  for  the  sum  of  eighty  dollars, 
and  made  no  reservation  of  any  right  therein,  and  I  made  no  condition  of  any  kind 
or  nature  by  which  I  was  to  have  any  interest,  share  or  ownership  in  any  lands  which 
might  be  located  under  or  by  said  additional  entry,  and  I  reserved  at  said  sale  no 
right  or  disposition  over  said  additional  entry,  or  over  any  lands  which  might  be 
located  by  virtue  of  said  additional  entry  by  the  persons  to  whom  I  sold  it  or  any 
other  person  or  persons.  And  after  the  said  sale  of  said  additional  entry  I  did  not 
aoquire  at  any  time  any  interest  in  any  way  in  said  additional  entry,  or  in  any  scrip, 
or  in  any  lands  which  might  be  or  were  located  by  virtue  of  said  additional  entry  in 
my  name  or  in  the  name  of  any  one  else  in  the  State  of  Minnesota,  or  any  other  state. 
That  at  the  time  of  the  sale  of  said  additional  entry  I  signed  a  power  of  attorney, 
but  if  there  was  any  name  inserted  therein  I  do  not  remember  it.  And  I  do  not  thiuk 
there  was  any  land  described  in  said  power  of  attorney.  I  further  Htate  that  I  do  not 
now,  or  did  I  ever  know  Thomas  H.  Presnell,  and  I  never  at  any  time  had  any  busi- 
ness  with  the  said  Thomas  H.  Presnell,  either  directly  or  indirectly,  and  I  did  not  at 
any  time  appoint  the  said  Thomas  H.  Presnell  my  attorney  to  locate  for  me  au y  land 
in  lot  1  aud  S£  i  of  K£  i  Sec.  5,  T  63  N,  R  12  W,  in  the  State  of  Minnesota,  or  any 
other  state  under  the  above  additional  entry  referred  to.  1  iurtlicr  Htute  that  1  have 
not  now  or  at  any  other  time  any  interest,  right,  claim  or  ownership,  directly  or  in- 
directly, in  or  to  said  above  described  tract  of  land.  And  I  have  never  at  any  time 
been  upon  said  land  or  any  part  of  it,  and  have  never  had  any  one  go  upon  or  reside 
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on  said  laud  for  me,  or  in  my  behalf  or  interest,  and  I  have  no  acquaintance  with 
Baid  land. 

By  your  office  letter  of  June  5, 1890,  you  advised  tbe  local  officers  that 
a  hearing  was  denied,  and  an  appeal  was  duly  taken  to  tliis  Department. 

The  assignment  of  errors  contains  the  following  specifications,  among 
others : 

1.  In  ignoriug  the  charge  that  said  entry  is  **  invalid,  void  and  of  no  effect,  for 
the  reason  that  on  or  about  March  2,  1882,  said  Owen  sold  all  his  right,  title  and 
interest  in  and  to  his  additional  entry  absolutely,''  and  refusing  to  order  a  hearing 
for  the  purpose  of  ascertain  iug  the  truth  thereof; 

2.  In  ignoring  the  charge  that  the  power  of  attorney  appointing  Thomas  H.  Pres- 
nell  attorney  in  fact  to  make  an  entry  for  said  Owen  is  void  and  of  uo  effect,  in  that 
it  attempted  to  transfer  to  said  Presnell  the  right  of  said  Owen  to  make  such  entry, 
and  in  refusing  to  order  a  hearing  as  to  the  truth  thereof; 

3.  In  ignoring  the  allegation  that  said  power  of  attorney  to  Presnell  was  illegal 
and  void  in  that  said  Presnell,  assuming  to  act  for  said  Owen,  was  in  fact  acting  for 
other  parties,  and  in  refusing  to  order  a  hearing  thereon. 

The  affidavits  of  contest  were  made  upon  information,  and  it  is  con- 
tended that  the  contest  should  be  dismissed  for  this  reason. 

But  it  was  held  m  Butler  v,  Mohan  (3  L.  D.,  513,  515)  "A  contest 
affidavit  is  in  the  nature  of  an  information,  and  the  party  making  the 
same  need  not  necessarily  do  so  on  his  own  personal  knowledge  and 
observation  of  the  facts  therein  stated,  but  may  base  his  assertions 
upon  information  and  belief."  See  also  Seitz  r.  Wallace,  (6  L.  D.,  299, 
300);  Gotthelf  v.  Swinson,  (5  L.  D.,  657);  Strout  v.  Yeager,  (7  L.  D.,  41, 
42).  These  affidavits,  together  with  that  of  Owen  himself  above  recited, 
make  out  2l  prima  facie  showing  that  Owen  had  sold  his  right  of  addi- 
tional homestead  entry. 

In  the  case  of  John  M.  Walker,  (10  L.  D.,  354,  357)  it  was  held  that 
"The  right  to  make  soldier's  additional  homestead  entry  under  the 
statute  is  not  assignable,  but  is  a  personal  right  which  can  be  exercised 
only  by  the  soldier,"  and  the  circulars  and  decisions  to  that  effect  are 
cited. 

Affidavits  are  also  submitted  by  Owen  and  his  son  in  law  that  he  did 
not  swear  to  the  above  recited  affidavit  purporting  to  have  been  made 
by  him,  but  it  is  a  significant  fact  that  neither  of  them  deny  the  truth 
of  the  facts  therein  stated,  or  that  he  signed  it  by  his  mark,  and  that 
it  was  read  over  to  him.  The  affidavit  of  McClendon  is  also  submitted, 
but  is  silent  on  the  subject  of  the  sale.  This  silence  in  the  face  of  the 
charge  is  equivalent  to  an  admission  of  its  truth,  not  conclusive  as 
proof,  perhaps,  but  very  persuasive.  The  further  fact  that  the  two 
powers  of  attorney  were  originally  made  out  in  blank,  and  that  Pres- 
noll's  name  was  inserted  afterwards,  is  additional  evidence  in  support 
of  the  charge  that  there  was  a  sale  of  the  right  of  additional  entry. 

It  is  contended,  however,  that  under  the  law  of  Minnesota,  Chapter 
40,  Section  43,  a  power  of  attorney  is  valid  when  "executed  in  blank^ 
or  with  the  name  of  the  grantee  of  the  power  omitted  therefrom  at  the 
time  of  such  execution."    While  this  statute  may  mak^  these  powers  of 
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attorney  legal  instruments  it  does  not  validate  the  illegal  sale  of  which 
they  are  the  evidence. 

Again,  it  is  contended  that  in  the  case  of  Gilbert  v.  Thompson,  (14 
Minn.,  544,)  involving  the  validity  of  a  power  to  sell  given  by  a  Sioux 
half  breed  Indian,  it  was  held  that, — "A  power  to  sell  executed  by  a 
half-breed  is  good  until  revoked,  and  would  extend  to  lauds  subse- 
quently acquired  by  means  of  scrip,  if  such  lands  came  within  its  terms." 
This  decision  is  cited  with  approval  in  the  case  Myrick  v,  Thompson, 
(99  U.  8.,  291 ,  296).  But  these  cases  were  between  contending  claim- 
ants for  laud,  after  the  government  had  parted  with  its  title,  whereas 
in  this  case  the  government  has  not  parted  with  the  land  and  is  a  party 
to  the  controversy.  These  cases  therefore  furnish  no  support  to  the 
contention  that  the  entry  in  question  was  valid  in  case  the  right  to  enter 
had  been  sold  by  Owen,— Allen  v.  Merrill,  (12  L.  D.,  138, 153).  They 
do  not  conflict  with  the  principle  uniformly  upheld  by  this  Department 
that  '^  the  law  forbids  and  will  not  recognize  an  assignment  of  a  sol- 
dier's additional  homestead  entry."  Hoffman  v.  Barnes,  (8  L.  D.,  G08, 
611),  and  that  it  is  ^'  the  duty  of  the  Department  to  cancel  any  entry 
which  has  been  made  contrary  to  law.''  Smith  v.  Custer,  (8  L.  D.,  269, 
279).  If  it  be  assumed  that  such  sale  of  the  soldier's  right  was  made, 
then  the  powers  of  attorney  executed  to  carry  out  such  an  illegal  trans- 
action were  ineffectual  for  that  purpose.  ^'As  between  principals  and 
agents,  in  all  such  cases,  the  guilt  is  deemed  to  be  equal."  ^'The  law 
will  not  assist  the  agent  to  recover  his  expenses  or  advances,  or  the 
principal  to  recover  his  property,  or  its  proceeds."  Story  on  Agency, 
Sec.  344. 

It  further  appears  that  on  March  3, 1890,  and  before  the  contest  affi- 
davit was  filed,  Owen  and  his  wife  executed  a  quit  claim  deed  of  the 
land  in  dispute  to  Charles  d'Autremont  Jr.,  and  on  May  13, 1890,  a 
second  deed  of  the  same  land  to  the  same  party  with  the  following 
clause,  "  hereby  ratifying  and  confirming  any  and  all  deeds  for  said 
premises  heretofore  made  by  us  or  in  our  name  by  Thomas  H.  Presuell 
as  attorney  in  fact  for  us."  It  is  contended  that  the  location  made  by 
Presuell,  which  was  thus  subsequently  ratified  by  Owen,  was  made 
good,  whether  it  was  before  valid  or  not,  and  that  these  deeds  conveyed 
a  good  title.  In  the  case  of  Hyde  r.  Eaton,  (12  L.  D.,  157, 159)  where 
there  was  a  like  deed  of  ratification,  it  was  held  that  such  deed  could 
have  no  effei*t,  and  that  the  question  to  be  determined  was  whether 
the  location  in  question  was  made  in  good  faith  in  accordance  with  the 
law  and  regulations,  and  that  if  the  location  "was  illegal  and  invalid, 
then  the  deed  of  ratification  could  not  give  it  validity — could  not  vital- 
ize that  which  had  not  in  it  the  germ  or  essence  of  legal  vitality." 

Judge  Story,  in  Conflict  of  Laws,  Sec.  244,  in  speaking  of  contra<jts, 
says: 

Contracts^  therefore,  which  are  in  evasion  or  fraud  of  the  laws  of  a  country,  dr  of 
the  rights  or  duties  of  its  subjects;  contracts  against  good  morals,  o   against  relig- 
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ion,  or  against  public  rights;  and  contracts  opposed  to  the  national  policy,  or 
national  institutions, — are  deemed  nullities  in  eyery  country  affected  by  such  con- 
siderations. 

The  contract  under  consideration  is  within  the  above  classification. 
It  is  in  evasion  and  fraud  of  the  law,  and  opx>osed  to  the  national  policy, 
and  can  not  be  ratified  by  any  act  of  Owen,  who  was  a  party  to  tile 
fraud. 

As  the  entry  in  this  case  was  made  September  20, 1889,  the  period 
of  two  years  therefrom  elapsed  on  September  20, 1891,  and  since  the 
latter  date  a  motion  has  been  filed  that  said  entry  be  confirmed  and 
patented  under  the  provisions  of  section  7,  of  the  act  of  March  3, 1891 
(26  Stat.,  1095).    This  motion  must  be  denied. 

The  entry  does  not  come  under  the  body  of  said  section  because  it 
was  made  after  March  1, 1888. 

Inasmuch  as  Paulsen's  affidavit  of  contest  was  filed  about  six  months 
after  Owen's  entry  was  made,  if  a  hearing  should  now  be  ordered  the 
rights  of  the  parties  would  relate  back  to  the  date  when  said  contest  was 
so  initiated,  and  therefore  the  contest  would  by  relation  date  back  to  its 
initiation  and  be  from  that  date,  a  pending  "contest  or  protest  against 
the  validity  of  such  entry"  within  the  meaning  of  said  proviso,  and 
consequently  not  confirmed  thereby.  In  the  case  of  Henry  C.  Kelson 
(13  L.  D.,  458)  it  was  held  that— 

A  mere  application  to  contest  which  had  not  been  allowed  by  your  office  or  the 
Department,  which  it  would  be  contrary  to  the  rules  and  precedents  of  the  land  de- 
partment to  allow,  and  which  conferred  no  rights  upon  the  applicant  could  not  be 
considered  a  **  contest  or  protest  against  the  validity  of  the  entry  "  such  as  would 
prevent  its  confirmation  under  the  proviso  to  the  7th  section  of  the  act  of  March  3, 
189t. 

In  that  case  there  was  a  "  mere  application  "  to  contest  made  while 
the  case  was  pending  on  appeal,  by  a  stranger  to  the  record,  which 
could  not  be  allowed.  Here  there  is  an  application  which  from  the 
first  has  been  pending  before  your  office  and  this  Department,  and 
which  has  been  denied  by  you  and  comes  here  on  appeal  by  the  appli- 
cant. It  is  therefore  not  governed  by  the  ruling  made  in  the  case  of 
Henry  C.  Nelson,  ttupray  and  those  cases  which  have  followed  that  nil- 

ing. 

I  am  of  the  opinion  that  the  application  to  contest  the  entry  in  this 
case  should  be  granted,  and,  if  upon  investigation,  it  should  be  proved 
that  the  right  to  make  said  entry  had  been  sold  as  charged,  the  sam<^ 
should  be  canceled. 

The  motion  is  denied. 

Your  judgment  is  reversed* 
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HOMSSTKAD  ENTBT— KON-CONTIOI70I7S  TBACTS. 

Akin  v.  Brown. 

Aliomwtead  entry  embraoing  non-oontignons  tracts  may  be  referred  to  tbe  board  of 
equitable  adjudication  where  the  non-contigaity  is  oansed  by  the  cancellation  of 
a  part  of  the  entry  on  acoonnt  of  the  prior  adverse  right  of  another,  and  the 
original  entry  is  made  in  ignorance  of  said  adverse  right. 

The  l4md  Department  has  no  authority  to  hold  in  reservation  the  non-contiguous 
tract,  in  such  a  case,  so  that  an  additional  entry  thereof  may  be  made  by  the 
daimant  under  section  6,  act  of  March  2, 1889. 

Fifii  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Officej  July  29^  1692. 

The  controlling  question  presented  by  this  appeal  is,  whether  a  home- 
stead entry  can  be  perfected  of  a  tract  of  land  which  has  been  rendered 
Bonoontigaous  by  the  action  of  the  land  office  canceling  part  of  the 
original  entry  by  reason  of  prior  settlement,  or  whether,  after  entry  of 
the  contiguous  parts,  the  non-contiguous  portion  may  be  held  in  reser- 
vation for  the  purpose  of  allowing  the  entryman  to  make  additional 
entry  under  the  6th  section  of  the  act  of  March  3,  1889  (25  Stat.,  854). 

The  facts  material  to  an  understanding  of  the  issues  involved  are  as 
follows: 

On  September  29,  1884,  Mary  A.  Brown  made  homestead  entry  of 
the  S.  i  of  the  NE.  i,  the  NW.  J  of  the  SE.  J,  and  the  I^E.  i  of  the 
8W.  J  of  Sec.  32,  T.  6  8.,  E.  3  W.,  Los  Angeles,  California,  and  offered 
final  commutation  proof,  May  17,  1887,  when  Henry  W.  Akin  protested 
against  the  allowance  of  said  proof,  as  to  the  NW.  J  of  the  SE.  ^  of  said 
section,  claiming  a  prior  right  thereto. 

Upon  the  testimony  taken  at  the  hearing  under  said  protest,  the 
local  officers  found  that  Akin  settled  upon'the  SE.  \  of  said  section,  in 
July,  1884,  and  was  authorized  by  Commissioner's  letter  of  Septem- 
ber 16, 1884,  to  make  homestead  entry  of  said  tract  under  an  appli- 
cation to  amend  his  entry,  which  had  been  made  for  the  SVV.  J  of 
section  14,  township  6  south,  range  3  west.  They,  therefore,  recom- 
mended the  cancellation  of  the  entry  of  Mrs.  Brown  as  to  the  NE.  J  of 
the  8W.  \  of  said  section,  and  their  decision  was  affirmed  by  you,  on 
March  5,  1890,  and  the  entry  of  Mrs.  Brown  as  to  said  forty  acres  was 
canceled,  from  which  decision  no  appeal  was  taken.  On  August  14, 
1890,  said  decision  was  declared  to  be  final  and  the  case  closed,  but  no 
action  was  taken  on  the  final  proof  of  Mrs.  Brown  as  to  the  remaining 
tracts,  nor  was  it  returned  to  the  local  officers  tor  further  action. 

On  November  12, 1890,  Akin  filed  a  contest  against  said  entry,  alleg- 
ing abandonment,  and  that  the  tracts  are  not  contiguous  by  reason  of 
the  cancellation  of  a  poilion  thereof. 

A  hearing  was  had,  and  the  tract  books  were  offered  in  evidence  to 
show  that  thee  tracts  were  not  contiguous;  but  no  evidence  was  offered 
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to  sustain  the  charge  of  abandonment.  The  local  officers  dismissed 
the  contest,  holding  that  the  ^^  non-contiguity  of  the  tracts  was  not  a 
question  subjecting  said  entry  to  contest,  the  matter  being  res  adjudi- 
eatay^^  and  that  the  entry  should  be  perfected  on  the  final  proof  sub- 
mitted, except  as  to  the  forty  acres  canceled,  but  in  case  she  could  not 
do  so,  by  reason  of  the  non-contiguity  of  the  tracts,  she  should  be  al- 
lowed to  perfect  entry  as  to  the  non-contiguous  portion  under  the  6th 
section  of  the  act  of  March  2, 1889. 

From  this  decision  Akin  appealed,  and,  on  April  15, 1891,  Mrs.  Brown 
filed  an  apx)lication  to  have  final  receipt  issued  to  her  on  her  final  proof, 
made  May  17, 1887,  of  all  the  land  embraced  in  her  entry,  except  the 
NW.  4  of  the  SE.  4  of  said  section  awarded  to  Akin. 

You  affirmed  the  decision  of  the  local  office,  dismissing  the  contest, 
but  held  that  as  the  tracts  were  non-contiguous,  Mrs.  Brown  could  only 
perfect  her  entry  under  her  proof  of  the  tracts  upon  which  her  improve- 
ments are  placed,  to  wit,  the  S.  J  of  the  NE.  J,  and  that  she  can  not 
now  make  entry  of  the  non-contiguous  forty  acres,  for  the  reason  that 
additional  entry  can  not  be  made  under  the  6th  section  of  the  act  of 
March  2, 1889,  until  final  receipt  has  been  issued  for  the  original  entry. 
You,  however,  directed  that  final  receipt  should  issue  for  the  S.  J  of 
the  NE.  J,  and  that  the  entry  should  be  canceled  as  to  the  NW.  J  of 
the  SW.J,  but  that  she  may  be  allowed  to  make  additional  entry  of 
said  forty  acres  under  the  6th  section  of  the  act  of  March  3, 1889, 
within  ten  days  from  the  issuance  of  final  receipt  upon  her  original 
entry.    From  this  decision  Akin  also  appealed. 

Whatever  disposition  should  be  made  of  the  entry  of  Mrs.  Brown, 
there  was  no  error  in  dismissing  the  contest  of  Akin.  The  entry  had 
been  made  non-contiguous  by  the  action  of  your  office  in  canceling  the 
entry  as  to  tlie  !NE.  J  of  the  SB.  J  in  a  former  proceeding,  and  the 
question  of  non-contiguity  could  not  afterwards  be  taken  advantage  of 
hj  contest,  and  as  there  was  no  evidence  offered  to  sustain  the  charge 
of  abandonment,  the  contest  was  therefore  properly  dismissed. 

As  the  issue  now  is  solely  between  Mrs.  Brown  and  tlie  government, 
the  only  question  to  be  determined  is,  whether  she  is  entitled  to  perfect 
entry  under  her  final  proof  to  all  the  lands  embraced  therein,  except 
the  NW.  i  of  the  SE.  J,  which  was  awarded  to  Akin,  or  whether  her 
final  entry  should  be  limited  to  the  contiguous  tracts  upon  which  her 
improvements  are  made,  and  whether  the  noncontiguous  tract  can  be 
held  in  reservation  for  her  benefit  until  after  the  issuance  of  final  cer- 
tificate, in  order  that  she  may  make  additional  homestead  entry  under 
the  act  of  March  2,  1889. 

After  the  issuance  of  final  certificates  for  the  S.  ^  of  the  NE.  J,  she 
would  unquestionably  be  entitled  to  make  additional  entry  of  the  NE. 
J  of  the  S  W.  J,  if  it  was  then  public  land,  subject  to  entry ;  but  I  know 
of  no  authority  to  hold  in  reservation  the  non-contiguous  portion  to  en- 
able her  to  make  additional  entry  of  it,  after  the  issuance  of  final  cer- 
tificate upon  the  other  part  of  her  original  entry. 


DBCISIONS  RELATING  TO  THB   PUBLIC  LANDS.  121 

I  am,  however,  of  the  opinion  that  this  case  may  be  sent  to  the  board 
of  equitable  adjudication,  under  the  authority  of  section  2457  of  the  Re- 
vised Statutes,  providing  for  the  equiUble  acyudication  of  homestead 
entries,  <' where  the  law  has  been  substantially  complied  with,  and  the 
error  or  informality  arose  from  ignorance,  accident,  or  mistake^  which 
is  satisfactorily  explained." 

In  this  case  the  entry  was  made  in  good  faith  of  contiguous  lands,  in 
ignorance  of  the  fact  that  another  had  a  superior  right  to  a  portion  of 
the  tract.  She  has  complied  with  the  law  as  to  settlement  and  resi- 
dence, is  qualified  to  make  entry,  and  each  subdivision  is  subject  to 
entry  under  the  homestead  laws. 

Your  decision  is  therefore  modified,  and  you  will  prepare  said  case 
for  submission  to  the  board  of  equitable  abjudication. 


RAILROAD  GRANT— ACT  OF  MARCH  8,  1887. 

Ohioago,  Melwauhjjb  and  St.  Paul  By.  Co. 

A  swamp  land  election  pending  at  the  date  of  the  definite  location  of  a  railroad  ez- 
oeptfl  the  land  covered  thereby  from  the  operation  of  the  grant. 

Under  the  act  of  March  3,  1887,  it  ia  the  duty  of  the  Secretary  of  the  Interior  to  in- 
stitute proceedings  for  the  recovery  of  title  where  lands  have  been  erroneously 
patented  on  account  of  a  railroad  grant,  although  the  patent  may  have  issued  in 
accordance  with  the  practice  then  prevailing  in  the  Department. 

Secretary  Noble  to  the  Cammiseianer  of  the  General  Land  Office^  July  29^ 

1892. 

With  your  letter  of  May  19, 1890,  was  submitted  an  acfjustinent  of 
the  grant  made  by  the  act  of  May  12,  1864  (13  Stats.,  72),  to  the  State 
of  Iowa,  for  the  use  and  beneflt  of  the  McGregor  Western  Railroad 
Company,  to  aid  in  the  construction  of  a  railroad  ^^from  a  point  at  or 
near  the  foot  of  Main  street,  South  McOregor,  in  said  State,  in  a  west- 
erly direction,  by  the  most  i>racticable  route,  on  or  near  the  forty-third 
parallel  of  north  latitude,  until  it  shall  intersect  the  said  road  running 
from  Sioux  City  to  the  Minnesota  state  line  in  the  county  of  O'Brien 
in  said  State.'' 

The  State  accepted  the  grant  by  act  of  its  legislature  approved  April 
20,  1866  (Laws  of  Iowa,  1866,  Chap.  144),  and  the  road  has  been  duly 
completed  and  accepted  by  this  Department. 

The  McGregor  Western  Railroad  Comi)any  built  the  road  fi*ora  Mc- 
Gregor to  Calmar,  and  in  18G8  the  State  resumed  the  grant  and  con- 
ferred it  uiK)n  the  McGregor  and  Sioux  City  Railroad  Company,  after- 
wards known  as  the  McGregor  and  Missouri  River  Railroad  Company, 
but  provided  that  the  grant  should  not  be  construed  so  as  to  embrace 
any  lands  for  or  on  account  of  the  railroad  already  buiit|  as  to  which 


122  DECISIONS  RELATING   TO  THE   PUBLIC   LANDS. 

lands  a  formal  release  was  required.    The  latter  company  bailt  the 
road  flrom  Oalmar  to  Algona. 

The  present  owner  of  the  grant  is  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company,  under  an  act  of  the  State  legislature,  ap- 
proved February  27, 1878,  which  company  completed  the  road  west  of 
Algona. 

The  adjustment  submitted,  which  excludes  from  the  grant  the  road 
east  of  Calmar,  shows  that  there  is  yet  due  on  account  of  the  grant 
870,225.55  acres.  There  is  no  question  raised  as  to  the  correctness  of 
the  adjustment,  the  deficiency  being  so  large,  but  a  list  of  lands  s^ 
companies  the  same  which  are  held  to  have  been  erroneously  patented 
on  account  of  the  grant,  under  the  rulings  of  this  Department. 

In  answer  to  a  rule  issued  by  your  office,  to  show  cause  why  proceed- 
ings should  not  be  taken  as  contemplated  by  the  act  of  March  3, 1887 
(24  Stat.,  656),  for  the  recovery  of  these  lands,  response  lias  been  made 
by  the  company,  and  opportunity  has  also  been  afforded  it  to  present 
the  matter  orally. 

It  appears  from  the  list  that  all  of  these  tracts  were  claimed  on 
August  30, 1864,  the  date  given  as  the  definite  location  of  the  road. 

The  nature  of  the  claims  existing  at  the  date  of  definite  location  will 
be  divided  into  three  classes,  and  each  considered  separately:  viz,  1st — 
Homestead  and  warrant  locations^  2nd — Pre-emptions;  3rd — Swamp 
selections. 

1.  As  to  all  the  homestead  claims,  except  one — viz:  That  covering 
the  KW.  4  of  Sec.  11,  T.  96  ]!f .,  R.  28  W.,  and  the  warrant  location  cov- 
ering the  NW.  J  of  the  NB.  J,  same  section — the  company  admits  the 
mistake  in  patenting  the  lands  on  account  of  the  grant,  and  states 
"most  of  these  have,  on  the  request  of  the  governor,  been  re-trans- 
ferred to  the  State,  and  the  remaining  pieces  are  held  by  this  com- 
pany subject  to  the  order  or  request  of  the  authorities  of  the  State'  of 
Iowa.'' 

Through  correspondence  with  the  State,  it  would  appear  that  the 
cloud  caused  by  such  erroneous  certifications  might  be  removed,  with- 
out proceedings  under  said  act  of  1887. 

As  to  the  excei)tions  above  named,  it  is  stated : 

Tliere  are  only  two  pieces  of  this  kiii<l,  wLicL  are  speciaUy  named  in  tbe  fonrth 
paraj^raph  of  tlie  answer  of  this  company,  and  the  technical  right  of  the  United 
States  to  claim  them  is  doubtless  based  upon  a  misapprehension  of  the  Coramissioiior 
in  supposing  that  the  time  of  the  final  location  of  the  grant,  for  the  purpose  of  de- 
termining what  was  subject  to  it,  was  on  August  30,  1864,  instead  of  April  20,  1866, 
the  time  at  which  the  legislature  of  Iowa  accepted  the  grant. 

From  an  examination  of  the  list,  I  find  that  the  entry  and  location 
referred  to  were  intact  upon  the  records  at  both  dates;  hence,  the  pat- 
enting of  these  tracts  was  erroneous,  should  either  date  be  accepted  as 
the  date  of  definite  location.  Demand  should  therefore  be  made  for 
the  reconveyance  of  these  tracts  under  the  act  of  March  3, 1887  {mpra)^ 
as  in  other  cases  provided. 
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Union  Pacific  B'y  Go.,  12  L.  D.,  210. 

2.  As  to  the  tracts  embraced  in  the  list  coyered  by  pre-emption 
filings,  you  state  that  ^^the  records  show  that  they  were  offered  some 
fi)iir  years  before  the  company's  right  attached,  and  all  the  filings  had 
expired  by  Innitation  prior  thereto." 

There  are  no  adverse  claimants  for  the  lands,  and  they  were  there- 
fore properly  patented  to  the  company,  and  no  farther  proceedings  are 
necessary.  St.  Louis,  Iron  Mountain  and  Southern  Eailway  Company^ 
13  L.  D.,  569;  St.  Paul  and  Pacific  Railroad,  13  L.  D.,  637. 

3.  The  greater  number  of  the  tracts  contained  in  the  list  had  been 
selected  by  the  State  as  swamp  lands  during  the  year  1859-^60,  under 
the  act  of  September  28, 1850  (9  Stat.,  519). 

It  appears  that  upon  a  contest  instituted  by  the  railroad  company, 
these  tracts  were  shown  not  to  be  of  the  character  contemplated  by  the 
act  of  1850,  and  therefore  the  selections  on  account  of  the  swamp  grant 
were  canceled,  and,  under  the  practice  then  prevai^ng,  they  were  pat- 
ented to  the  company. 

This  practice  seems  to  have  prevailed  until  the  decision  in  the  case 
of  the  Southern  Pacific  Eailroad  Company  (Branch  Line)  v.  State  of 
California  (3  L.  D.,  88),  wherein  it  was  held  that,  although  the  State 
indemnity  selection  is  invalid,  because  made  prior  to  the  final  survey 
of  the  rancho  claim,  nevertheless,  as  it  was  made  in  1867,  when  the 
practice  prevailed  of  allowing  the  State  to  make  such  selections  prior 
to  and  subject  to  the  determination  of  the  loss  of  land  in  place  by  a 
lancho  claim,  it  was  voidable,  and  not  void;  such  being  its  status  at 
date  the  right  of  the  company  attached,  there  was  such  an  appropria- 
tion as  excepted  the  land  from  the  railroad  grant. 

After  this  decision,  it  appears  that  all  selections  pending  at  the  date 
of  definite  location  have  been  held  to  defeat  the  grant. 

In  the  case  of  the  St«  Louis,  Iron  Mountain  and  Southern  Eailway 
Company  (11  L.  D.,  157),  it  was  held  that  under  the  act  making  the 
grant  for  that  company,  lands  covered  by  prima  facie  valid  swamp  selec- 
tions at  the  date  when  said  grant  became  effective  are  excepted  there- 
from. In  this  case  the  decision  was  based  upon  the  ground  that,  ^^  in 
the  administration  of  the  swamp  grant,  lands  formally  claimed  there- 
nnder  must  of  necessity,  during  the  pendency  of  such  claim  be  reserved 
from  any  other  disposition,  and  this  is  the  ruling  of  the  Department.'' 

Under  said  decision  the  patents  heretofore  issued  to  the  company 
for  these  lands  were  without  authority  of  law,  and,  altbongh  issued  in 
accordance  with  the  practice  then  prevailing  in  this  Department,  yet, 
under  the  provisions  of  the  act  of  March  3, 1887  (svpra)y  it  becomes  my 
duty  to  demand  of  the  company  a  reconveyance  of  the  lands.  Winona 
and  St.  Peter  E.  II.  Co.,  9  L.  D.,  649. 

There  remain  a  few  tracts  not  embraced  in  the  above  classification, 
but  included  in  the  list,  for  which  two  patents  are  outstanding.  In 
Buch  cases  a  suit  is  unnecessary  on  the  part  of  the  United  States,  and 
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the  parties  should  be  left  to  their  remedies  in  the  courts.    St.  Louis, 
Iron  Mountain  and  Southern  Railway  Company,  13  L.  D.,  559. 

This  disposes  of  all  questions  presented,  and  you  will  proceed  as 
herein  directed. 


pbx-z:mptiot4^  kntry-incorporated  town. 
Habpeb  v.  Gbanp  Junotion. 

Land  hiclnded  within  the  corporate  limits  of  a  toirn  is  not  subject  to  pre-emption, 
thongh  in  &ot  not  platted,  or  occupied  as  a  town  for  the  purposes  of  trade  and 
business. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  July 

29^  1892. 

I  have  considered  the  appeal  of  John  Harper  from  your  decision  of 
August  5,  189(),  rejecting  his  application  to  file  a  pre-emption  declara- 
tory statement  for  the  E  J  8W  J,  Sec.  13,  T.  1  S.,  E.  1  W.,  Montrose, 
Colorado,  laud  district. 

He  made  application  to  file  for  this  tract  January  6, 1890,  and  the 
same  was  rejected  because  it  was  within  the  hmits  of  the  additional 
townsite  entry  of  the  town  of  Grand  Junction.  He  appealed  from  this 
action  to  your  office,  and  on  August  5, 1890,  you  passed  ux)on  the  case 
and  said: 

The  land  applied  for  by  Mr.  Harper  is  distant,  at  the  nearest  point,  one  quart-er  of 
a  mile  from  any  part  of  the  land  corered  by  the  townsite  entries,  and  therefore  the 
additional  townsite  entry  of  this  land  does  not  come  within  the  requirement  of  the 
section  of  the  net  above  quoted  as  acting  (being)  an  entry  of  contiguous  tracts. 

The  act  quoteil  is  the  act  of  March  3,  1877  (19  Stat,  392)  which  pro- 
yides  that  towns  that  have  made  or  may  make  entry  for  less  than  the 
maximum  quantity  of  land  named  iti  section  2389,  B.  S.,  may  make  ad- 
ditional entry  or  entries  "  of  contiguom  tracts  which  may  be  occupied 
for  town  purposes,"  etc.,  and  you  cancel  the  additional  entry  for  the 
tract  in  controversy.  You  further  say :  ^<  T  therefore  hold  that  although 
the  townsite  entry  should  be  canceled  in  respect  to  the  tract  m  dispute, 
yet  said  tract  does  not  thereby  become  subject  to  entry." 

The  history  of  this  town  of  Grand  Junction  is  fully  given  in  the  case 
of  Keith  r.  (jrand  Junction  (3  L.  D.,  356)  and  it  is  repeated  in  the  same 
case  on  review  (ibid.,  431).  In  the  former  decision  by  Secretary  Tel- 
ler, it  is  shown  that  Keith  was  a  settler,  qualified,  etc.,  uiK)n  the  E  J 
SE  i  of  section  14  in  said  town  and  range  at  the  time  the  townsite  com- 
pany initiated  proceedings  to  make  the  townsite  filing,  and  he  was  per- 
mitted to  make  final  proof  as  of  December  5,  1882,  and  the  townsite 
entry  as  to  this  tract  was  canceled.  This  decision  was  adhered  to  ou 
motion  for  review.  Again,  on  a  hearing  between  the  same  parties,  but 
involving  the  W  ^  S W  ^  of  section  13  {adjoining  the  former  tract),  it  was 
held  by  Secretary  Vilas  (G  L.  D.,  633)  that  the  additional  townsite  entry 
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could  not  be  made  for  the  last  described  tract  for  the  reason  given  in 
the  former  decision.  The  land  in  controversy  lies  still  east  (^  Keith's 
land,  and  is  really  a  half  a  mile  distant  from  the  town,  as  laid  oat  and 
occupied,  and  also  from  the  land  included  in  the  original  townsite 
entry. 

One  George  A.  Crawford  has  filed  an  affidavit  in  which  he  states  that 
Keith's  land  has  been  laid  out  into  lots  and  blocks,  streets  and  alleys, 
etc.,  but  from  the  eases  cited,  it  appears  that  this  was  done  against  the 
protest  of  Keith,  and  while  the  case  of  Keith  v.  The  Townsite  Com- 
pany was  pending. 

Keith's  land  was  not  under  the  decision  properly  part  of  the  town, 
and  laying  out  in  lota  did  not  afliect  his  rights  and  make  it  such.  This 
affiant  (Crawford)  says  further  there  is  a  street  or  road  running  the 
whole  width  of  the  land  in  coutroversy  along  on  the  southern  part 
thereof,  which  has  been  and  is  now  under  the  municipal  control  of  the 
corporate  authorities  of  Grand  Junction^  that  there  is  a  house  and  barn 
on  the  tract,  etc. 

Harper  also  files  a  statement  in  which  he  says  certain  parties  came 
upon  his  land,  tore  down  his  house,  threatened  him  with  violence,  etc. 
Attorney  Casswell  filed  an  affidavit  in  support  of  his  application  for  time 
to  prepare  argument  in  this  case,  and  he  says  ^Hhat  the  present  owners 
of  the  land  now  involved  in  controversy  live  several  hundred  miles  from 
the  city  of  Grand  Junction  and  one  of  them  without  the  State  of  Colo- 
rado," 

It  is  claimed  on  the  part  of  Harx>er  that  this  additional  townsite  entry 
is  in  the  interest  of  Crawford  and  some  other  parties,  and  that  so  far  as 
relates  to  this  tract  in  controversy  it  is  fraudulent,  and  that  the  occu- 
pants of  the  town  are  being  used  as  "figure  heads''  to  place  the  Craw- 
fords  and  others  in  possession  of  the  land. 

The  certificate  of  incorporation  included  the  Keith  land,  but  when  it 
was  decided  that  the  same  could  not  be  appropriated  to  townsite  pur- 
poses, it  left  the  tract  in  controversy  non-contiguous  to  the  original 
townsite  entry,  and  it  appears  that  this  tract  is  not  in  fact  laid  out  in 
lots,  blocks,  streets  and  alleys,  or  used  as  a  town  for  purposes  of  trade 
or  commerce,  although  in  fact  included  within  the  corporate  limits  of 
the  town  by  the  certidcate  of  incorporation  of  the  town  or  city  of  Grand 
Junction. 

It  was  held  in  Boot  r.  Shields  (Woolworth's  Circuit  Court  Rei)orts, 
340)  that  a  person  can  not  make  pre-emption  filing  for  land  included 
within  the  limits  of  an  incorporated  city  even  though  they  are  not  oc- 
cupied as  a  town. 

In  City  of  Cheyenne  (13  L.  D.,  327)  it  was  said  "Lands  included 
within  the  limits  of  any  incorporated  town  or  selcctcnl  as  the  site  of  a 
city  or  town  are  not  subject  to  pre-emption." 

Keith  went  upon  the  land  awarded  him  prior  to  the  townsite  entry. 
Harper  went  upon  the  tract  in  controversy  long  after  it  was  included 
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in  the  certiflate  of  inoorporationy  and  must  have  had  knowledge  of  the 
statos  of  the  land. 

Yonr  decision  is  accof  dingly  afiOrmed. 

The  townsite  company  appealed  fh)m  yonr  decision  on  the  ground 
that  the  case  was  not  before  yon  to  be  decided.  It  was  properly  before 
yonr  office  and  had  been  for  about  eight  years,  and  so  far  as  the  land 
in  controversy  was  afElected,  the  consideration.of  one  case  involved  the 
other,  and  to  decide  one  was  virtually  to  decide  both.  There  is  a  motion 
on  file  to  dismiss  this  appeal,  but  as  there  is  no  merit  in  the  appeal, 
nothing  fiirther  need  be  said  of  it,  and  the  motion  is  overruled* 


obbtiobabi— appeal-sttpbrvisobt  action. 

Nichols  v.  Gablson. 

Certiorari  will  not  be  granted,  if  the  appeal  is  not  wrongfully  denied,  nnlees  the 
facta  set  forth  show  that  the  applicant  is  entitled  to  relief  under  the  supervisory 
authority  of  the  Secretary. 

Secretary  Nobis  to  the  Commissioner  of  the  General  Land  Office,  July  29 j 

1892. 

On  November  10, 1891,  John  Carlson  filed  in  the  local  office  an  ap- 
plication for  a  writ  of  certiorari  in  the  case  of  Albert  T.  Nichols  against 
said  Carlson,  involving  the  NB.  i  of  Sec.  9,  T.  16  N.,  E.  16  W.,  Grand 
Island  land  district,  Nebraska. 

Said  application  was  on  March  19th  last  denied,  because  not  accom- 
panied by  a  copy  of  your  decision  of  which  complaint  was  made. 

He  has  now  furnished  a  copy  of  your  decision  of  October  29, 1891. 

Under  the  rules  of  practice  that  obtain  in  courts  of  law,  the  omission 
to  file  9^  copy  of  the  decision,  in  the  first  instance,  can  not  be  cured  by 
filing  the  same  after  the  application  has  been  dismissed  upon  that 
ground  (Hoover  v.  Lawton,  13  L.  D.,  636).  This  Department  may, 
however,  in  the  exercise  of  its  supervisory  power,  when  it  is  shown  that 
injustice  would  otherwise  be  done,  waive  this  technical  rule  of  law,  and 
consider  the  application  as  if  properly  presented. 

It  appears  from  the  record  that  your  original  decision  against  Carl- 
son was  rendered  June  20, 1890.  He  filed  a  motion  to  re-open  the  case, 
which  you  denied,  October  29, 1891.  It  is  the  second  decision  that  he 
has  forwarded  5  no  copy  of  the  first  and  more  important  one  has  been 
furnished. 

Notice  of  the  decision  of  June  20, 1890,  was  sent  by  register  and  re- 
ceiver's letter  of  the  24:th  of  the  same  month  to  Carlson's  attorney,  whc 
signed  return  registry  receipt  for  the  same  on  June  2%,  No  api)eal  be- 
ing filed  within  the  time  prescribed  by  the  rules  of  practice,  the  entry 
was  canceled  and  tbe  case  closed  on  September  23, 1890.    Nor  was  Carl- 
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son  heard  from  again  until  October  7, 1891,  when  the  local  ofQcers  trans- 
mitted his  motion  for  a  re-opening  of  the  case. 

A  writ  of  certiorari  will  not  be  granted  where  the  right  of  appeal  was 
lost  through  failure  to  assert  the  same  within  the  prescribed  period 
(Cassidy  v.  Arey,  6  L.  D.,  236;  Ariel  C.  Harris,  6  L.  D.,  122;  Edward 
B.  Sargent,  13  L.  D.,  397 ;  Frary  v.  Frary,  ib.,  478).  He  claims  that  his 
failure  to  appeal  in  time  was  the  fault  of  his  attorney.  But  this  is  not 
recognized  as  a  sufficient  excuse;  notice  to  his  attorney  was  notice  to 
him  (HoUoWay's  Heirs  v.  Lewis,  13  L.  D.,  265;  Graham  v.  Lansing,  ib., 
697). 

The  application  for  certiorari  consists  exclusively  of  an  explanation 
of  the  reason  why  the  applicant  failed  to  appeal  in  time.  It  does  not 
state  in  what  respect  your  decision  was  in  error:  if  in  its  statement  of 
facts,  it  does  not  set  forth  what  facts  were  misstated;  if  in  its  conclu- 
sions of  law,  it  does  not  show  wherein  your  conclusions  were  erroneous. 
<<  If  the  appeal  is  not  wrongfully  denied"  (and  in  the  present  case  the 
appeal  was  not  wrongfully  denied,  for  it  was  not  filed  within  the  time 
prescribed)  *^  certiorari  will  not  be  granted,  unless  the  facts  set  forth 
show  that  the  applicant  is  entitled  to  relief  under  the  supervisory  au- 
thority of  the  Secretary''  (Anderson  v.  Amador  and  Sacramento  Canal 
Company,  10  L.  D.,  572,  syllabus;  St.  Paul,  Minneapolis  and  ]\!:initoba 
By.  Co.  V.  Vannest^  5  L.  D.,  205;  F.  P.  Harrison,  2  L.  D.,  767;  North- 
ern Pacific  B.  B.  V.  Schoebe,  3  L.  D.,  183;  Jacob  Schaetzel,  4  L.  D.,  28; 
Beed  v.  Casner,  9  L.D.,  170;  Lyman  C.  Dayton,  10  L.  D.,  169;  Bobert 
H.  Steeves,  11  L.  D.,  473). 

No  reason  having  been  shown  why  the  supervisory  authority  of  the 
Secretary  should  be  exercised  in  connection  with  the  case  at  bar,  the 
application  for  certiorari  is  denied. 


TIBGimA  M1L.ITABT  UkNB  WABRANTS. 

John  Milliner. 

Hie  act  of  the  Yirginia  State  legislature  directiug  the  delivery  of  certain  military 
land  warranta  to  the  applicant  herein  does  not  operate  to  validate  said  warrants, 
or  make  them  subject  to  exchange  for  scrip,  if  they  were  not  valid  subsisting 
claims  allowed  prior  t'O  Mardi  1, 1852. 

Secretary  Noble  to  the  Commiesioner  of  the  General  Land  Qfficcj  July  30j 

1892. 

I  have  considered  the  appeal  of  John  Milliner,  administrator  of  Robert 
Milliuer,  deceased,  from  the  decision  of  your  office  dated  June  23, 1890, 
rejecting  his  appli(*ation  for  Kevolntionary  boniity  land  script  for  fonr 
thonsand  acres,  on  account  of  military  laud  warrant  No.  671  issued  to 
said  John  Milliner  as  administrator  etc.  for  tliesame  amount  of  land  on 
April  4, 1883,  by  the  Virginia  State  land  office. 
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On  the  back  of  said  warrant  the  State  register  certifies  that  it  was 
issued  in  conformity  with  the  laws  of  Virginia  in  force  prior  to  the  ces- 
sion by  that  State  of  her  western  lands  to  Congress;  that  no  other  war- 
rant has  issued  from  the  land  office  of  Virginia  on  account  of  the  service 
of  the  within  mentioned  Kobert  Milliner, 

except  Nos.  6777-6778-6779-6780-6781-6782-6783-6829-6830-6831  and  6862  issuetl  to 
the  heirs  of  said  Robert  Milliner  returned  to  this  Office  canceled,  but  this  warmnt  is 
now  issued  in  lieu  and  exchange  thereof  .  .  .  .  that  the  warrants  fonnerly  issued 
for  the  services  of  said  Robert  Milliner  were  returned  and  filed  in  this  office  by  the 
attorney  for  the  heirs,  and  that  by  an  act  of  the  General  Assembly  of  Va.,  approved 
February  4th.  1880,  (Act  of  1879  and  1880  Chapter  4),  the  register  (of  the)  land  office 
was  authorized  to  deliver  the  said  warrants  to  said  administrator  or  his  authorized 
agents.  Said  warrants  were  duly  delivered  and  upon  their  return  and  cancellation, 
this  w^arrant  is  now  issued  in  exchange  thereof. 

Your  office  held  that  under  the  acts  of  Congress  approved  August 
31, 1852,  (10  Stat.,  143),  and  June  22,  1860,  (12  Stat.,  page  84),  provid- 
iug  for  the  surrender  of  unsatisfied  Virginia  military  land  waiTants  and 
the  issuance  of  scrip  by  the  United  States  payable  in  public  lands  in 
lieu  thereof,  the  claimant  was  not  entitled  to  the  scrip  because  it  ap- 
peared that  the  claim  was  originally  allowed  by  the  executive  and 
council  of  Virginia  December  1, 1830,  that  the  grant  was  afterwards 
recalled  on  December  10, 1831,  and  the  claim  of  the  heirs  rejected ;  that 
on  September  16, 1833,  the  register  of  the  State  land  office  was  advised 
of  the  fact  "  through  the  Secretary  of  the  Commonwealth  and  author- 
ized to  cancel  the  warrants."  On  July  8, 1890,  your  office  declined  to 
change  said  ruling,  and  the  complainant  has  appealed  to  the  Depai't- 
ment. 

The  grounds  of  error  assigned  by  the  appellant  are  (1)  In  *^ refusing 
to  prepare  and  sign  said  scrip  and  to  submit  the  same  for  the  favorable 
a(ition  of  the  Secretary".  (2)  *^in  rejecting  said  application  in  view  of 
the  facts  and  the  law".  These  specifications  of  error  are  quite  defec- 
tive and  the  appeal  might  be  dismissed  for  that  reason.  Eules  of  Prac- 
tice 88-90.  Pedersoii  t?.  Johannessen,  (4  L.D.,  343);  Schweetzer  t?. 
Wolfe  (5  L.  D.,  158);  Horton  v.  Wilson  (9  L.  D.,  560);  Devereux  et  al  v. 
Henderson  (11  L.  D.  214);  United  States  v.  Hulbert  (12  L.  D.,  29).  But 
independently  of  the  foregoing,  I  am  not  satisfied  from  the  record  as 
presented  that  the  claimatit  has  shown  himself  entitled  to  the  scrip  as 
prayed  for.  The  exhibits  accompanying  the  petition  show  that  on  De- 
cember 7, 1830  the  claim  of  Robert  Milliner  was  allowed  by  the  gov- 
ernor and  council  of  Virginia  lor  military  land  bounty  on  account  of 
service  during  the  war  of  the  Revolution,  as  a  lieutenant  in  the  Virginia 
State  navy;  that,  in  pursuance  of  said  allowance,  warrants  were  issued 
to  the  several  heirs  of  said  Robert  Milliner,  by  name,  on  Decembers, 
1830,  February  14,  January  21,  February  21,  and  March  12, 1831,  and 
delivered  to  one  JohnG.  Joynes  the  agentof  said  heirs;  that  on  Decem- 
ber 10, 1831,  the  State  register  "transmits  sundi-y  papers"  which  in  his 
opinion  show  that  said  Milliner  had  resigned  and  was  not  entitled  to  said 
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bounty,  and,  apon  these  papers,  the  council  advised  the  cancellation  of 
said  warrants  as  improvidently  issued ,-  that  afterwards,  according  to 
the  record  of  the  Executiye  Journal  of  said  State  dated  September  25, 
1833,  (p.  100^ 

Ou  tlie  10th  of  December,  1831,  the  grant  in  this  case  was  recalled  and  the  claim 
of  the  heirs  rejected,  and  on  the  15tli  of  September,  1833,  the  register  of  the  State 
In nd  office  was  advised  of  the  fact  through  the  Secretary  of  the  Commonwealth,  and 
authorized  to  cancel  said  warrants. 

It  is  stated  by  Rejfister  Harrison  "that  said  warrants  were  returned 
to  the  register  in  consequence  of  said  notification  and  have  remained  in 
the  office  ever  since,  a  period  of  nearly  filty  years,"  and  "  under  these 
circumstances  and  under  the  advice  of  the  Atty.  General  he  has  declined 
to  deliver  said  warrants  to  the  petitioner." 

By  the  Virginia  act  of  Febrnary  4,  1880,  (p.  35),  it  was  enacted  that  the  register  of 
the  laud  OiDce  be  and  he  is  hereby  authorized  and  directed  to  deliver  to  John  Mil- 
liner^ administrator  of  Robert  Milliner,  an  officer  of  the  Revolutionary  War,  or  his 
authorized  agent,  the  warrants  now  in  the  Land  Office  which  were  issued  in  favor 
of  the  heirs  of  the  said  Robert  Milliner,  and  in  case  any  of  the  original  warrants  so 
issued  have  been  lost  or  destroyed  to  deliver  to  the  said  admiuistrator  or  his  author- 
ized agent  duplicates  thereof. 

On  July  28,  1882,  the  attorney  general  of  Virginia  advised  the  State 
register  that  without  entering  into  a  discussion  of  the  merits  of  the 
original  application  under  said  act  of  Febiniary  4, 1880,  he  was  "not 
only  authorized  but  directed  to  deliver  to  the  administrator  named,  the 
warrants,  duplicates  and  copies  described."  The  warrants  were  accord- 
ingly delivered,  as  stated  by  the  register,  and  the  warrant  upon  which 
scrip  is  requested  was  issued  by  him  in  lieu  thereof. 

The  act  of  August  31,  1852,  Vol.  1,  (supra)  provides 

That  all  unsatisfied  outstanding  military  land-warraats  or  parts  of  warrants  is- 
sued or  allowed  piHor  to  the  first  day  of  March,  eighteen  hundred  and  fifty-two,  by 
the  proper  authorities  of  the  Commonwealth  of  Virginia,  for  military  services  per- 
formed by  the  officers  and  soldiers,  seamen  or  marines,  of  the  Virginia  State  and 
continental  line  in  the  Army  or  Navy  of  the  Kevolntion,  may  be  surrendered  to  the 
Secretary  of  the  Interior,  who,  upon  being  satisfied,  by  s  revision  of  the  prooft  or 
by  additional  testimony,  that  any  warrant  thus  surrendered  was  fairly  and  justly 
issued  in  pursuance  of  the  laws  of  said  Commonwealth,  for  military  services  so 
rendered,  shall  issue  land  scrip  in  favor  of  the  present  proprietors  of  any  warrant 
thus  snrrrendered,  for  the  whole  or  any  portion  thereof  yet  unsatisfied,  at  the  rate 
of  one  dollar  and  twenty-five  cents  for  each  acre  mentioned  in  the  warrant  thus  sur- 
rendered an4  which  remains  unsatisfied,  which  scrip  shall  be  receivable  in  paymeut 
for  any  lands  owned  by  the  United  States  subject  to  sale  at  private  entry ;  and  said 
aerip  shall,  moreover,  be  assignable  by  indorsement  attested  by  two  witnesses,  in 
Issaing  such  scrip,  the  said  Secretary  is  authorized,  when  there  are  more  persons 
than  one  interested  in  the  same  warrant  to  issue  to  each  person  scrip  for  his  or  her 
portion  of  the  warrant;  and  where  infants  or  feme  coverts  may  be  entitled  to  any 
scrip,  the  guardian  of  the  infant  and  the  husband  of  the  feme  covert  may  receive 
and  sell  or  locate  the  same.  Providtdj  that  no  less  than  a  legal  subdivision  shall  be 
entered  and  paid  for  by  the  scrip  issued  in  virtue  of  this  act. 

Ttiis  act  secured  a  legislative  construction  by  said  act  of  June  22, 
I860;  direetiBg  the  allowance  of  scrip  upon  all  warrants  or  parts  of 
1641— VOL  15—9 
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warrants  issued  prior  to  or  after  the  act  of  1862.  The  allowance  of  the 
original  claim  by  the  Executive  of  Virginia  was  prior  to  March  1,1852. 
It  is  manifest  from  the  foregoing  that  the  executive  and  the  parties 
in  interest  considered  that  the  warrants  issued  to  the  Milliner  heirs 
were  satisfied  and  canceled  long  prior  to  1852.  Indeed  the  Attorney 
General  of  Virginia  was  of  the  opinion  that  the  register  had  no  authority 
prior  to  the  passage  of  the  act  of  February  4, 1880,  by  the  Slate  legisla- 
ture to  deliver  said  warrants  to  said  administrator.  It  m  ay  be  conceded, 
that  the  State  could  direct  the  register  as  to  thedisposition  of  the  papers 
filed  in  his  office,  but  such  direction  could  not  validate  a  claim  and 
make  it  subject  to  Ihe  provision  of  said  act  of  1852.  In  other  words,  if 
said  warrants  were  not  valid  and  subsisting  claims  for  bounty  land 
under  the  laws  of  Virginia  allowed  prior  to  March  1, 1852,  the  action  of 
the  Virginia  State  legislature  on  February  4th,  1880,  could  not  validate 
them  and  make  them  subject  to  exchange  for  scrip.  The  burden  is 
upon  the  applicant  to  show  that  he  is  entitled  to  the  scrip,  and  the  fact 
that  the  heirs  to  whom  the  scrip  was  issued  in  the  first  instance,  have 
not  moved  in  almost  fifty  years  to  secure  scrip  in  lieu  of  said  warrants, 
is  persuasive  that  they  acquiesced  in  the  judgment  that  they  were  not 
entitled  to  the  same.  But  it  is  not  necessary  to  decide  that  Robert 
Milliner,  in  his  life  time  was,  or  was  not,  entitled  to  militaiy  bounty 
land  under  the  laws  of  Virginia,  or  that  the  warrants  issued  to  his  heirs 
were,  or  were  not,  fairly  and  justly  issued,  it  is  sufficient  to  state  that 
upon  the  record  as  presented,  the  claimant  is  not  entitled  to  the  scrip 
asked  for  and  the  decision  of  your  office  must  be  and  it  is  hereby  af- 
firmed. 


DESERT  LANT>  ENTUY-BECLAMATIOK. 

ATWATBB  V.  Oage. 

To  establish  the  fact  of  reclamation,  as  required  under  the  desert  land  act,  the  evi- 
dence must  not  only  show  tbat  water  has  been  brought  upon  the  land,  but  that 
proper  means  have  been  supplied  for  the  distribution  of  such  water  to  each  legal 
sub-division. 

First  Assistant  Secretary  ChandUr  to  the  Commissioner  of  the  General 

Land  Office,  August  i,  1893. 

I  have  considered  the  case  of  William  E.  Atwater  et  al,,  v,  Matthew 
Gage  on  appeal  by  the  former  from  your  office  decision  of  May  27, 18(K), 
dismissing  th'»ir  contests  and  allowing  Gage  "a  reasonable  time  in 
which  to  make  final  proof"  in  support  of  his  desert  land  entry  for  Sec 
30,  T.  2  8.,  K.  4  W.,  Los  Angeles,  California  land  district. 

On  March  1,  1882,  Gage  made  desert  land  entry  for  said  tract.  On 
January  23, 188(5,  William  E.  Atwater,  Otto  H.  Newman  and  J.  J.  Gnn- 
ther  each  filed  affidavit  of  contest  against  said  entry,  and  at  the  same 
time  presented  applications  to  make  homestead  and  timber  culture  ea- 
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tries  for  various  portions  of  said  section.  These  affidavits  of  contest 
charged  that  Gage  had  not  recladmed  said  section  or  any  part  thereof 
by  conducting  water  upon  the  same  within  three  years  from  the  date  of 
his  entry  and  that  said  land  had  not  been  reclaimed  according  to  the 
spirit  and  tenor  of  the  ^^ desert  land  act"  np  to  the  date  of  said  affi- 
davits. The  statement  in  the  decision  appealed  from  that  ^^  the  allega- 
tion on  which  this  contest  was  brought,  is  the  single  charge  that  the 
entryman  failed  to  irrigate  said  land  within  the  time  prescribed  by 
law  "  is  not  exactly  correct.  The  failure  was  charged  to  still  exist  at 
the  date  of  filing  the  affidavits. 

The  local  officers  rejected^the  various  applications  to  enter  and  refused 
the  contest  affidavits  because  an  appeal  was  then  pending  before  this 
Department  in  a  former  contest.  This  former  contest  which  involved 
the  character  of  the  land  embraced  in  Gage's  entry,  was,  it  seems,  de- 
cided in  favor  of  the  entryman,  whereupon  your  office  on  January  26, 
1887,  ordered  a  hearing  on  these  subsequent  charges.  The  cases  were 
by  agreement  of  the  parties  consolidated  and  tried  together.  The  local 
officers  found  that  the  claimant  had  acted  in  good  faith  and  endeavored 
by  all  means  in  his  power  to  get  water  to  the  land,  but  that  he  failed  to 
accomplish  this  within  thei>eriod  prescribed  by  law,  and  decided  there- 
fore that  his  entry  must,  in  the  face  of  these  intervening  adverse 
claims  be  canceled.  Tour  office  held  that  these  pai*ties,  being  contest- 
ants and  applicants  to  enter,  had  <'no  adverse  claim  to  the  land  in  dis- 
pute within  the  meaning  of  the  law,"  and  decided  that  Gage's  final 
proof,  which  had  been  submitted  February  9, 1887,  should  be  referred 
to  the  board  of  equitable  a(\judication  and  the  contest  was  dismissed. 

There  is  no  material  dispute  as  to  the  facts  in  this  case. 

Gage  himself  testified  that  when  he  went  to  Biverside  in  1881,  he 
saw  a  grand  future  for  the  dry  land  east  of  Riverside  if  water  could 
only  be  procured  and  he  ^^began  at  once  to  investigate  the  question  of 
water  supply  with  a  view  of  reclaiming  it  from  its  then  worthless, 
desert  condition."  This  tract  contained  about  20,000  acres.  In  the 
spring  of  1882,  he  bought  for  $400  the  relinquishment  of  a  former  desert 
land  entry  for  section  30  and  made  his  own  entry  therefor.  He  also 
bought  for  $300  a  claim  to  a  part  of  section  32,  and  made  timber  cul- 
ture entry  therefor,  and  leased  section  33  from  the  Southern  Pacific 
Railroad  Company,  expecting  to  procure  water  on  these  tracts  for  his 
desert  land  entry.  After  working  for  about  two- years  to  obtain  water 
by  means  of  artesian  wells  he  found  himself  heavily  indebted  and  un- 
able to  obtain  further  credit  and  still  without  any  adequate  water  sup- 
ply. About  this  time  he  conceived  the  plan  of  constructing  a  canal 
and  by  securing  contracts  with  land  owners  along  the  proposed  line,  waa 
enabled  to  secure  money  for  the  purchase  of  the  necessary  water  rights, 
the  right  of  way  and  to  begin  the  work.  He  prosecuted  this  work  to 
completion,  the  canal  when  finished  as  far  as  section  30  being  twelve 
miles  long,  seven  feet  wide  and  four  feet  deep,  the  expenditures  in  con- 
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iiection  therewith  having  atnonnted  to  over  $375,000.  As  a  further 
source  of  water  supply  for  the  canal  he  had  also  sunk  a  number  of  arte- 
sian wells.  He  states  that  he  then  had  water  enough  at  his  disposal  to 
irrigate  not  only  section  30  but  also  some  15,000  acres  besides.  On 
November  10, 1886,  water  was  for  the  first  time  turned  on  to  section  30, 
and  was  then  allowed  to  flow  about  twenty-four  hours.  While  a  few 
furrows  had  been  i)lowed  on  a  portion  of  the  land,  there  were  no  proper 
distributing  ditches  on  section  thirty  at  that  time  nor  had  such  ditches 
been  constructed  at  the  date  of  the  hearing.  A  part  of  this  section 
amounting  to  100  or  200  acres  of  land  laid  higher  than  this  canal  and 
could  not  be  irrigated  therefrom.  Mr.  Gage  stated  that  he  intended  as 
soon  as  his  title  to  the  land  should  be  assured  to  convey  water  on  this 
elevated  portion  by  means  of  a  pumping  apparatus  and  proper  dis- 
tiibuting  pipes.  Mr.  Gage  states  that  he  has  some  6,000  acres  of  other 
land  which  he  expects  to  irrigate  from  this  canal. 

It  seems  to  me  evident  from  this  statement  of  the  facts,  which  is 
made  up  from  the  testimony  of  Gage  himself,  that  the  construction  and 
operation  of  this  canal  was  a  gigantic  enterprise  of  itself  separate  and 
independent  from  the  irrigation  of  the  land  embraced  in  the  entry  un- 
der consideration.  That  the  irrigation  of  this  tract  was  an  incident  to 
rather  than  the  ulterior  object  of,  as  asserted  by  the  entryman,  the  con- 
struction of  the  canal  is  further  shown  by  the  fact  that  said  land  has 
not  been  irrigated  and  that  a  large  portion  of  it  is  not  subject  to  irriga- 
tion by  said  canal.  The  statement  by  Mr.  Gage  that  he  intends  to 
put  in  pumping  apparatus  for  the  purpose  of  lifting  the  water  to  that 
portion  of  this  land  which  lies  above  the  level  of  his  canal  and  that  he 
intends  when  his  title  is  assured  to  put  in  asystem  of  distributing  pipes 
through  the  whole  tract,  may  be  honestly  made,  but  that  can  not  be 
accepted  in  place  of  the  work  required  by  the  law  to  be  done  before  the 
claimant  under  this  law  can  entitle  himself  to  the  land. 

As  was  said  in  the  case  of  Lee  v,  Alderson  (11  L.  D.,  58):  '*The  ques- 
tion is  not  what  may  be  done;  but  the  proof  must  show  what  has  been 
done  to  reclaim  the  land.'' 

The  final  proof  submitted  by  this  entryman  does  not  come  up  to  the 
requirements.  It  does  not  show  that  there  was  any  ditch  for  distribu- 
ting the  Mater  over  the  land,  but  the  claimant  said  it  was  his  intention 
eventually  to  pipe  it.  He  failed  to  mention  in  his  final  proof  the  faot 
that  one-fourth  or  more  of  the  land  laid  above  the  level  of  his  canal. 

In  the  case  of  Lee  v,  Alderson,  svproy  it  was  claimed  by  the  entry- 
man,  as  it  is  by  this  entryman,  that  having  conveyed  water  to  the  land 
he  had  complied  with  the  requirements  of  the  law,  and  in  speaking  of 
this  claim  it  was  said  : 

He  eays  from  this  ditch  water  eon  he  distributed  over  and  throtigh  aU  of  the  soil; 
that  if  necesflary  he  wiU  build  a  reservoir  on  the  'coulee'  to  distribute  the  water; 
that  this  ditch  will  eaable  him  to  irrigate  the  land. 

This  may  all  be  true,  but  the  carrying  of  water  to  the  land,  and  even  through  tba 
'^nd  without  showing  the  presence  of  lateral  ditches  and  water  therein  through  the 
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Mveral  smallest  le^l  subcUvisioiis,  is  not  snificicnt  to  show  the  reclninntion  of  the 
biHl  within  the  meauing  of  the  statute. 

This  language  applies  with  even  greater  force  to  the  case  now  under 
con«;ideration  because  here  it  is  shown  that  something  more  than  the 
constrnction  of  lateral  ditches  was  necessary  to  distribute  the  water 
over  all  the  land.  It  is  not  contended  by  this  entryman  but  that  this 
tract  might  have  been  reclaimed  by  a  much  less  expenditure  of  both 
time  and  money  had  his  efforts  been  directed  wholly  or  even  mainly  to 
ttiat  object.  He  chose  however  rather  to  engage  in  an  enterx)rise  call- 
ing for  its  accomplishment,  for  a  much  longer  period  of  time  than  that 
fixed  by  the  law  for  reclaiming  the  land  embracc^i  in  his  desert  land 
entry,  making  the  reclamation  of  that  a  mere  incident  of  the  greater 
nndeiiiakiDg  and  must  abide  the  result.  The  law  had  not  been  complied 
with  at  the  time  these  contests  were  begun,  and  the  various  applications 
to  enter  were  tiled,  and  the  final  proof  submitted  in  the  presence  of 
these  contests  and  applications  falls  far  short  of  the  requireitients. 

Under  these  circumstances,  which  are  very  similar  to  those  shown  in 
the  case  of  Lee  v.  Alderson  %upra^  the  judgment  must  be  adverse  to  the 
entryman  Gage. 

The  decision  appealed  Aroin  must  be  and  is  hereby  reversed.  Gage's 
final  proof  is  rejected  and  his  entry  will  be  canceled. 


MIKING  CLAIM— INTEllSBCTINa  LOI>B* 

Patten  Extension  Lode. 

Undeithe  pTOYiBions  of  sectioo  2336  R.  S.,  a  mineral  entry  may  be  allowed  of  a  tract 

divided  by  •  patented  intersecting  lode. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  J29^ 

1892. 

On  April  4, 1891,  you  considered  the  mineral  entry  made  by  George 
A.  Patten,  September  7,  1888,  for  the  Patten  Extension  lode  claim, 
survey  No,  4836,  in  the  Central  City,  Colorado,  land  district,  and  by 
decision  of  that  date  held  said  entry  for  cancellation  to  the  "  extent  of 
ground  lying  west  of  the  (its)  intersection  with  the  Patten  Lode  claim.'^ 

By  letters  dated  May  18  and  June  17,  1891,  after  considering  the 
entiyman  Patten's  corroborated  affidavit,  filed  May  2,  1891,  and  his 
application  for  rehearing  filed  June  1,  1891,  you  adhered  to  your  said 
deciKion.    Thereupon  Patten  on  July  3,  1891,  filed  his  appeal  here. 

The  Patten  Extension  claim  is  shown  by  its  plat  of  survey  to  be  107.9 
feet  in  width  and  from  its  easterly  end  line  to  exten  d  of  that  width  S.  75^ 
SC  W.  750  feet;  thence  S.  62°  50'  west,  a  like  distancre  to  its  westerly 
end  line.  The  Patten  claim,  which  it  seems  was  also  entered  by  the 
appellant,  and  whicti  onflicts  with  the  Patten  Extension  claim,  the  one 
m  queatioQ,  was  patented  September  6, 1876.    The  width  of  said  pat- 
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ented  claim  is  about  half  that  of  the  one  in  question,  and  its  initial 
point  or  comer  No.  1,  of  its  survey,  is  about  in  the  center  of  the  Patten 
Extension  claim,  from  which  point  its  easterly  end  line  extends  north- 
westerly to  the  northerly  side  line  of  the  Patten  Extension.  The  Pat- 
ten claim  then  extends  westerly  of  the  width  of  its  said  easterly  end 
line  within  the  Patten  Extension  and  parallel  with  the  northerly  aide 
line  thereof,  a  distance  of  some  four  hundred  feet;  thence  southwesterly 
until  it  passes  out  of  the  Patten  Extension  at  its  southwest  comer. 

This  leaves  of  the  Patten  Extension  claim  a  triangular  space  west  of 
the  Patten's  southwesterly  side  line  and  between  the  northerly  side 
line  and  the  westerly  end  line  of  the  Patten  Extension,  such  tiiangular 
space  is  the  ground  now  claimed  (in  connection  with  the  ground  within 
the  Patten  Extension  claim,  east  of  the  '^  Patten'^  eastern  end  line)  by 
the  claimant  under  his  Patten  Ext/Cnsion  claim,  as  that  part  of  said 
claim  in  conflict  with  the  Patten  was  expressly  excepted  from  the 
application  for  the  former. 


In  your  said  decision  you  held  the  Patten  Extension  entry  invalid  a« 
to  the  ground  embraced  therein  lying  west  of  the  "Patten''  eastern  end 
line,  because  the  lodes  of  both  claims  were  either  identical  or  parallel, 
and  that  it  was  accordingly 

evident  that  any  vein  or  lode  witbin  the  ground  mentioned  mnst  either  be  the 
Patten  yein  or  one  parallel  to  it.  If  it  be  the  same  vein  then  all  between  the  south- 
erly and  southeasterly  side  lines  of  the  Patten  Lode  claim,  and  the  easterly  end  line 
thereof,  passed  with  the  ''Fatten''  patent  because  it  haa  its  apex  within  the  side 
lines  of  the  ground  included  in  the  patent.  See  decision  in  case  of  the  Colonel  Hall 
-^e  Claim,  2  L.  D.,  p.  736. 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  135 

Per  contraj  the  appellant  avers  in  his  said  corroborated  affidavit  tli at 
said  lodes  are  in  fact  cross  or  intersecting  lodes.  To  more  fully  explain 
the  matters  alleged  in  said  affidavit  the  claimant,  in  his  said  applica- 
tion for  reexaniination,  states  that, — 

Although  the  Patten  and  Patten  Extension  are  two  distinct  veins,  yet  they  are  not 
parallel  veins  as  we  understand  the  term,  they  meet  each  other  at  or  near  a  point 
four  hundred  feet  west  of  the  enst  end  of  the  Patten  clnim,  keep  together  for  a  short 
distance,  then  cross  each  oiheTf  the  Patten  Extension  lode  on  its  westerly  strike  pass- 
ing to  the  north  of  the  Patten  claim  and  on  its  easterly  strike  passing  to  the  south  of 
aaid  lode  diverging  gradually  from  each  other  after  they  cross. 

I  am  aware  that  the  Patten  patent  took  the  ground  and  apex  of  the  Patten  Ext'Cnsion 
lode  from  where  it  enters  the  east  end  line  of  the  Patten  claim  to  the  point  where  it 
leaves  on  the  north  side  line  of  said  Patten  claim  said  grouvd  heing  excluded  from  my 
application,  hut  I  claim  the  westerly  part  of  the  Patt^in  Extension  after  it  leaves  the 
north  side  of  the  Patten  patent  where  it  does  not  conflict  with  the  Patten  or  any 
other  claim  and  where  my  working  adit  is  on  the  Patten  Extension  vein  the  mouth 
of  which  is  entirely  clear  and  ahout  forty  feet  north  of  the  Patten  patent  side  lines. 

llie  red  linos  on  diagram  shows  the  different  apexes,  the  angle  on  the  Patten  Ex- 
tension lode  is  caused  hy  the  pitch  of  the  vein  and  the  contour  of  the  mountain,  the 
adit  shown  starts  on  the  Patten  Ext'Cnsion  vein  near  the  canon,  entirely  clear  and 
distinct  from  the  Patten  patent  ground  and  was  public  domain  at  the  time  it  was 
located.  I  would  not  dispute  the  Hon.  Comr^s  reason  for  objecting  to  grant  me  a 
patent  to  the  ground  west  of  the  east  end  line  of  the  Patten  patent,  if  the  veins  were 
parallel  and  both  remained  inside  the  Patten  patented  claim,  but  I  have  presented 
duly  corroborated  evidence  that  the  veins  cross  each  other,  that  no  part  in  which 
the  apex  of  the  Patten  Extension  lode  passed  with  the  Patten  patent,  is  claimed 
by  this  application  and  that  my  improvements  and  developments  by  an  adit  on  the 
Patten  Extension  vein  near  Virginia  canon  are  for  a  long  distance  entirely  clear  of 
any  conflict  with  the  Patten  claim. 

By  your  letters  of  May  18,  and  June  17, 1891,  you  find  respectively, 
the  claimant's  showing  to  be  unsatisfactory,  because  "  any  parallel  vein 
or  lode  passed  with  the  Patten  patent  because  it  had  its  apex  within 
the  side  lines  of  the  ground  included  in  said  patent,"  and  because  ^^any 
parallel  vein  or  lode  found  within  the  boundary  of  the  Patten  patented 
ground  can  not  now  be  the  basis  for  a  subsequent  ('Jaim." 

In  the  case  of  the  Col.  Hall  lode  claim,  svpraj  to  which  you  refer,  it 
was  held  that  a  location  which  is  separated  along  the  line  of  the  lode 
by  a  patented  lode  claim  is  invalid  as  to  that  portion  beyond  the 
pateuted  claim.  This  ruling  was,  however,  made  upon  the  theory  that 
the  lode  in  the  location  was  identical  or  parallel  with  that  in  the  pat- 
ented claim.  Consequently,  if  as  the  claimant  avers,  the  lodes  herein- 
before referred  to  are  cross  lodes,  then  the  case  at  bar  is  materially 
different  and  is  not  controlled  by  that  cited. 

The  claimant's  showing  is,  I  think,  sufficiently  explicit  to  sustain  his 
contention  that  the  said  lodes  are  intersecting,  particularly  as  it  is 
Bhown  that  his  adit  or  open  cut  is  on  the  space  claimed.  Moreover,  as 
a  lode  claim  must  be  located  along  the  lode  the  respective  surveys 
showing  the  relative  positions  of  the  Patten  and  Patten  Extension 
daimSy  tend  to  support  the  claimant's  statement. 
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Having  thus  reached  the  conclnsion  that  the  Patten  and  Patten  Ex- 
tension are  vroa^  lodes,  the  entry  ibr  the  latter  claim  should,  I  think, 
be  allowed  to  embrace  the  ground  hereinbefore  described,  beyond  the 
intersecting  space  between  said  claims,  as  by  section  2336  Revised 
Statutes,  the  junior  location  (Patten  Extension)  is  given  the  right  of 
way  through  such  space  "  for  the  purposes  of  the  more  convenient  work- 
ing of  the  mine." 

Your  judgment  is  accordingly  reversed. 

I  deem  it  well  to  add  that  the  ground  embraced  in  the  Patten  Exten- 
sion claim,  lying  south  of  the  Patten  claim,  can  not  be  included  in  the 
former,  as  the  patent  for  the  latter  carried  the  lode  along  such  ground. 


gOLDIERS'  ADDITIONAL  E19 TUT— CONFIRMATION. 

David  Walters. 

The  right  of  purchase  under  section  2,  act  of  June  15,  1880,  extends  to  one  holdmg 
under  an  attempted  sale  (by  double  power  of  attorney)  of  a  soldier's  addi- 
tional homestead  right;  and  also  having  title  by  judicial  decree  and  intermediate 
conveyance. 

A  soldier's  additional  homestead  entry,  on  which  final  certificate  has  not  issued,  is 
not  confirmed  by  section  7,  act  of  March  3,  1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  3, 1892. 

On  July  1, 1875,  soldiers'  additional  homestead  entry  (No.  841)  for  the 
N.  J  of  N.  E.  i  section  29,  T.  28  K,  K.  6  E.,  M.  D.  M.  Susanvflle,  Cali- 
fornia, was  made  in  the  name  of  David  Walters,  as  additional  to  his 
original  homestead  entry  (No.  6877)  on  the  S.  E.  \  of  N.  E.  \  and  N.  B. 
J  of  S.  E.  i  section  35,  T.  39,  R.  16,  made  September  18, 1869,  at  Boone- 
villc.  Mo.,  but  canceled  as  to  said  S.  E.  \  of  N.  E.  J,  March  9, 1876,  and 
final  certificate  issued  on  said  N.  E.  J  of  S.  E.  J.  March  14,  1876. 

Said  Walters  served  as  a  private  in  Company  D  29th  Regiment  of 
Missouri  Infantry  Volunteers,  in  the  war  of  the  rebellion,  from  August 
15,  1862,  to  June  12,  1865,  when  he  was  discharged. 

On  May  17,  1875,  said  Walters,  with  Sarah  A.  Walters,  his  wife,  ex- 
ecuted a  power  of  attorney  irrevocable  to  Charles  D.  Gilmore  of  Wash- 
ington, D.  C,  to  locate  said  **  additional  homestead  ^  thereby  granting 
said  attorney  "full  power  and  authority  to  grant,  bargain, and  sell  the 
same,  the  said  described  premises,  or  any  part  or  parcel  thereof  or  any 
interest  therein,  for  such  sum  or  prices,  and  on  such  terms  as  to  him 
shall  seem  meet."  And  for  $100  released  all  "claim  to  any  of  the  pro- 
ceeds of  any  sale,  lease,  or  contract,  that  shall  accrue  by  reason  of  the 
conveyance  of  the  said  premises,"  with  power  of  substitution,  The  said 
Sarah  A.  Walters,  released  and  quitclaimed  her  right  of  dower  in  and 
to  said  premises. 
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The  same  was  executed  and  acknowledged  at  Caindeii  comity  Mo., 
before  the  comity  clerk  of  said  county  in  tbe  presence  of  two  witnesses. 

The  description  of  land  in  said  jmwer  of  attorney  is  tbe  K$in)e  as  that 
afterwards  entered  in  the  name  of  Walters  {No.  841)  but  in  a  <vifferent 
luuidwriting  from  that  generally  in  the  body  of  the  instrument. 

On  the  same  day  (May  17, 187"))  when  said  power  of  attorney  was  exe- 
cuted, the  8ai<i  David  Walters  made  oath  to  the  affidavit  required  for 
the  entry  of  his  additional  homestead,  and  before  the  same  county  clerk 
and  in  the  presence  of  the  same  witnesses. 

The  final  <'ertificate  (No.  2252)  of  March  14,  1876,  on  said  original 
entry  was  issued  to  David  Walter,  Jr.,  while  said  additional  entry  was 
made  in  the  name  of  David  Walters;  on  a(*count  of  this  disciepancy 
in  the  name,  you  suspended  the  additional  entry  by  your  letter  of  July 
11, 1877,  and  called  for  supplemental  affidavits  to  establish  the  fact 
that  both  names  referred  to  the  same  person. 

On  September  12,  1889,  the  Sieira  Lumber  Company  of  San  Fran- 
cisco, addressed  you  a  letter,  claiming  to  have  acquhid  title  to  the 
land  covered  by  said  additional  entry  December  4,  1878,  by  judicial 
decree  and  intermediate  i^onve^'auces  from  said  Gilmove  as  said  attor- 
ney and  also  inclosed  copy  of  said  XM>wer  of  attorney,  and  a  deed  from 
Giluiore  to  Alvinza  Bayw«rd,  and  ceitaiu  letters  from  V.  Bowers  of 
Decaturville,  Mo.,  who  claimed  to  be  able  either  to  perfect  the  addi- 
tional  entry  or  have  it  canceled  and  oflfering  to  perfect  it  for  ♦600. 

On  November  15, 1889,  said  Bowers  forwarded  to  you  the  affidavit  of 
David  Walteis  to  the  effect  that  he  had  never  sold  his  <^  additional 
homestead,"  and  that  the  land  embraced  in  said  additional  entry  ^^wtM 
located  without  his  consent  or  his  knowing  anything  about  it." 

On  May  9, 1890,  you  instructed  the  local  officers  to  advise  said  lum- 
ber company,  that  they  would  be  "allowed  sixty  days  from  notice 
hereof  to  disclose  their  interest  in  said  entry,  and  establish  the  legality 
of  the  same." 

In  response  thereto  the  president  of  said  company  forwarded  his 
affidavit  of  June  18,  1890,  in  which  he  detailed  the  facts  of  the  case  and 
contended  that  said  suspension  of  said  entry  should  be  removed  and 
claiming  the  right  to  purchase  the  land  under  the  second  section  of  the 
act  of  June  15,  1880.    (21  Stat.,  237) 

By  your  letter  of  March  30,  1891,  you  held  the  said  additional  entry 
far  cancellation  on  the  ground  that  you  were  satisfied  from  the  records 
that  Walters  had  sold  his  right  of  additional  entry,  which  is  not  as- 
signable, citing  the  case  of  John  M.  Walker  (10  L.  D.,  354). 

Y(m  also  denied  the  right  of  said  company  to  purchase  said  land 
under  the  act  of  June  15,  1880, 

beeaase  said  entry  being  iUegal,  and  fraudulently  made,  is  not  subject  to  purcbaae 
under  said  act,  See  J.  B.  Haggin  (6  L.  D.,  457),  J.  S.  Cone,  (7  L.  D.,  94)  Puget  Mill 
Co.,  (Ibid  901),  8ah-Wah-Ooo-Do-Gaw  (S  L.  D.,  56),  and  Joseph  W.  Jones,  (9  L.  D.^ 
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On  April  28, 1891,  said  lumber  company,  filed  a  motion  for  review  of 
said  decision  on  March  30, 1891,  and  also  asked  for  the  confirmation  of 
said  entry  under  section  7,  of  the  act  of  March  3, 1891,  (26  Stat.,  1095). 

On  Jane  3, 1891,  you  denied  said  motion,  and  held  that  said  addi- 
tional entry  was  not  confirmed  by  section  7,  of  the  act  of  March  3, 1891, 
for  the  reason  that  "  the  provisions  of  said  section  have  no  reference  to 
entries  void  ab  initio,  and  furthermore,  it  will  be  observed  that  a  final 
certificate  has  never  issued  upon  said  entry." 

An  appeal  now  brings  the  case  before  me. 

The  name  David  Walters  and  David  Walter,  jr.,  are  signed  to  the 
various  papers  by  mark,  and  I  am  satisfied  were  simi)ly  different  ways 
of  writing  the  same  name,  and  represent  one  and  the  same  person.  I 
am  also  satisfied  that  the  power  of  attorney  above  mentioned  was  exe- 
cuted by  said  Walters  and  his  wife,  on  May  17, 1875,  as  it  purports  and 
that  his  alleged  affidavit  of  October  7, 1889,  more  than  fourte^i  years 
thereafter,  to  the  contrary,  is  erroneous.  I  am  farther  of  the  opinion 
from  the  contents  of  said  power  of  attorney,  taken  in  connection  with 
the  execution  on  the  same  day  of  said  afiUdavit,  that  said  Walters  sold 
his  right  of  additional  entry  contrary  to  law,  as  construed  by  this  De- 
partment. See  Eichard  Dotson  (13  L.  D.,  275)  and  Allen  v.  Merrill  (12 
L.  D.,  138)  where  the  principle  is  applied  to  the  location  of  half  breed 
scrip. 

Numerous  errors  are  assigned  as  grounds  of  appeal  in  this  case,  but 
it  is  only  necessary  to  consider  two  of  them,  which  axe  as  follows : 

Error  in  denying  the  right  of  the  Sierra  Lumber  Company  to  purchase  this  land 
under  the  act  of  June  15,  1880,  as  the  case  is  one  which  clearly  falls  within  the  intent 
and  meaning  of  the  act  of  Congress. 

Error  in  holding  that  the  entry  of  Walters  does  not  fall  within  the  meaning  of  the 
purview  and  intent  of  section  7  of  the  act  of  March  3, 1891. 

Section  2  of  the  act  of  June  16, 1880,  provides — 

That  persons  who  have  heretofore  under  any  of  the  homestead  laws  entered  lands 
properly  snhject  to  snch  entry,  or  persons  to  whom  the  right  of  those  having  so  en- 
tered for  homesteads,  may  have  been  attempted  to  be  transferred  by  hwnafide  instrn- 
ment  in  writing,  may  entitle  themselves  to  said  lands  by  paying  the  government 
price  therefor. 

The  manifest  object  of  this  statute  is  to  allow  parties  to  get  a  title 
directly  from  the  government  to  lands  to  which  the  right  '^may  have 
been  attempted  to  be  transferred  by  bona  fide  instrument  in  writing,'' 
but  who  have  not,  however  secured  a  good  title  to  such  lands.  It  is  a 
remedial  statute  and  should  be  construed  favorably  to  accomplish  the 
purpose  intended. 

In  the  foregoing  cases  cited  by  you,  there  was  not  a  "6<ma^(7c  instru- 
ment in  writing''  transferring  the  right,  but  the  papers  were  forged  or 
obtained  fraudulently  or  without  the  authority  of  the  entryman. 

In  the  present  case,  although  there  was  a  sale  of  the  additional  right 
by  Walters,  which  was  illegal,  there  was  no  fraud  practiced  upon  hinif 
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and  the  power  of  attorney  by  him  and  his  wife  was  a  ^^  bona  fide  instru- 
ment in  writing''  to  ^^ attempt  the  transfer"  of  his  additional  right. 
He  cannot  be  heard  to  plead  that  he  violated  the  law  with  the  $100 
that  he  received  a^  a  consideration  of  the  sale  which  he  still  retains; 
the  transaction  had  his  full  authority  and  consent. 

I  am  of  the  opinion  that  it  was  the  very  purpose  of  the  act  cited 
above  to  cover  just  such  an  "attempt  to  transfer"  as  exists  in  his  case, 
and  that  to  hold  otherwise  would  strip  the  act  of  nearly  all  of  its  oper- 
ation and  effect. 

The  said  lumber  company  acquired  title  to  said  tract  December  4, 
1878,  by  judicial  decree  and  intermediate  conveyances,  and,  therefore, 
have  the  right  to  purchase  under  said  act  of  June  15, 1880. 

Their  motion  to  that  effect  is  granted. 

Tlie  said  additional  entry  is  not  confirmed  by  section  7  of  the  act  of 
March  3, 1891,  because  no  final  certificate  has  ever  issued  thereon,  and 
hence  it  does  not  come  within  the  provisions  of  said  section.  (United 
States  V.  Bush,  13  L.  D.,  629.) 

Your  judgment  is  modified  accordingly. 


SECOND  HOMESTEAD  RIGHT— ACT  OF  MARCH  S,  1889. 

Talmadge  v.  Cruikshank. 

The  right  to  make  a  homestead  entry,  accorded  under  section  2,  act  of  March  2,  1889, 
to  one  who  has  theretofore  exhausted  his  homestead  right  by  a  soldiers'  filing, 
cannot  be  exercised  in  the  presence  of  an  intervening  adverse  claim  existing 
prior  to  the  passage  of  said  act. 

JPirst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  August  5, 1893. 

This  record  presents  the  appeal  of  Staflbrd  P.  Cruikshank  from  your 
decision  of  June  20, 1891,  in  the  case  of  Carlton  H.  Talmadge  v.  said 
Cmikshank  involving  the  K.  E.J,  Sec.  26,  T.  167  K,  R  76  W.,  DevU's 
Lake,  Dakota. 

The  township  plat  was  filed  October  12, 1887.  On  that  day  Talmadge 
made  homestead  entry  for  said  land  and  Cruikshank  filed  pre-emption 
declaratory  statement  alleging  settlement  thereon  the  second  of  said 
month. 

On  September  10,  1880,  Cruikshank  in  pursuance  of  his  published 
notice  submitted  proof,  before  the  register  and  receiver,  in  support  of 
his  claim.  The  pame  day  Talmadge  filed  a  protest  against  said  proof 
and  averred  that  he  was  the  "  first  bona-fide  settler  upon  and  improver 
of  said  land;"  that  Cruikshank  ''never  in  good  faith  settled  upon  or 
made  any  improvements"  thereon  and  that  Cruikshank  had  ''full 
.  ^       knowledge  and  notice  of  the  prior  rights  of  said  Talmadge." 

Cruikshank  moved  to  dismiss  said  protest,  and  Talmadge  asked  for 
*  i      continuance  from  November  26, 1888,  the  day  previously  set  for  triaL 
Oruikshank  objected  to  a  continuance. 
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No  action  seems  to  have  been  taken  on  said  motion  to  diBmiss.  The 
register  and  receiver  however  over-ruled  Cruikshank's  objection  to  said 
motion  for  continuance  and  fixed  December  21, 1888,  at  the  local  office, 
as  the  time  and  jribu^e  of  trial,  when  the  parties  ax)pear<edwith  coniisel. 

Talmadge  cross-examined  Gruikshank  and  the  ivitnesses  to  his  final 
proof  and  submitted  testimony  and  Gruikshank  called  and  examined 
one  of  said  witnesses. 

Upon  the  evidence  thus  offered  the  local  officers  by  their  joint  deci- 
sion  dated  March  1, 1889  rejected  Graikshank's  proof,  "for  lack  of  suf- 
ficient evidence  and  improvements  and  for  want  of  general  good  faith." 
They  also  found  that  at  the  date  of  his  said  entry  Talmadge  had  ex- 
hausted his  homestead  right  by  previously  filing  (as  shown  by  the  rec- 
ords) April  1, 1886,  soldier^s  declaratory  statement  for  other  land  in 
the  said  district. 

Both  parties  appealed  from  this  ruling  whereupon,  you  rejected  Gruik- 
shank's  proof  as  aforesaid  and  held  his  filing  for  cancellation.  You  $dm 
found  that  Talmadge  had  not  exhausted  his  homestead  rights  and  that 
his  entry  must  accordingly  remain  of  record. 

From  this  judgment  Gruikshank  has  taken  the  pending  appeal. 

You  reach  the  conclusion  that  Talmadge's  entry  should  remain  intact 
upon  the  theory  that 

while  bis  hoine8tead  entry  yram  not  aHtfaorizecl  by  law  at  the  time  it  was  made,  on  ac- 
count of  tbe  fact  that  be  bad  previously  exhausted  bis  right  by  making  said  soldiers' 
declnratory  statement,  yet  inasmuch  as  he  had  not  heretofore  perfected  title  to  that 
tract  of  Irtnd  on  which  he  has  made  said  soldiers'  declaratory  statement  his  said 
homestead  entry  wiU  foe  allowed  to  stand  since  the  act  of  March  2, 1889,  Talidates 
tbe  same. 

And  in  this  connection  you  refer  to  the  decision  in  the  case  of  John 
J.  Stewart,  9  L.  D.,  543  and  in  that  of  Greorge  W.  Blaekwell,  11  L.  D., 
384. 

In  tliese  cases  there  were  no  intervening  claims  and  the  question 
being  solely  between  the  goveriiment  and  homestead  entrymen  who 
had  previously  filed  soldier's  declaratory  statements,  their  entries  were, 
by  reason  of  the  additional  privilege  given  by  the  act  of  March  2, 1889, 
25,  Stat.,  851,  allowed  to  stand. 

-  The  case  at  bar  differs  materially  from  those  cited  by  you,  in  that 
Talinadge'i?  entry  conflicts  with  Gruikshank's  existing  pre-emption 
claim. 

Therefore  unless  Cruikshank's  claim  is  so  inherently  defective  as  to 
waiTant  its  cancellation  the  entry  of  Talmadge  cannot  be  considered  ex 
parte. 

Cruikshank^s  proof  shows  that  he  was  a  single  man,  twenty  Ave  years 
of  age;  that  October  2,  1887,  he  moved  a  house  on  the  land,  and  same 
day  established  his  residence  therex)n,  that  until  February  15, 1888,  he 
was  employed  at  Berwick  and  absent  from  his  claim  for  different 
periods  aggregating  about  three  months,  that  from  that  date  he  was 
<<on  the  claim  all  the  time^  during  a  larger  part  of  which  he  took 
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his  meals  with  neighbors,  that  his  improvements  comprised  a  hoase, 
stable,  well,  and  three  acres  broken,  and  that  he  cut  two  hundred  tons 
of  hay  from  the  land,  but  raised  no  crops. 

The  testimony  of  Talmadge  and  witnesses  produced  by  him  at  the 
trial,  so  far  as  it  relates  to  the  acts  of  Cruikshank,  is  of  negative  char- 
acter and  does  not  seriously  impeach  the  matters  set  up  in  his  proof. 
Nor  does  the  evidence  show  that  Cruikshank,  as  found  by  the  local 
officers,  abandoned  the  land  after  submitting  said  proof.  On  the  con- 
trary, he  testified  at  the  hearing- that  with  the  exception  of  certain  ab- 
sences of  a  w^eek  or  two  at  a  time  when  employed  elsewhere  he  con- 
tinued to  live  on  the  land ;  that  the  stable  referred  to  in  his  proof  having 
been  destroyed  he  had  recently  built  another  thereon  and  that  he  had 
"  acquired  a  horse"  not  "  home"  as  stated  in  the  opinion  of  the  register 
and  receiver. 

The  evidence  as  thus  outlined  satisfies  me  that  from  the  date  of  his 
settlement  Cruikshank  has  rendered  a  reasonable  compliance  with  the 
law  in  regard  to  residence  and  improvement.  It  follows  that  his  claim 
is  not  inherently  defective  and  that  it  must  be  allowed  unless  it  be  as- 
certained that  Talmadge  has  the  better  right. 

Talmadge  bought  certain  improvements  on  the  land  and  it  appears 
settled  thereon  some  three  months  before  Cruikshank. 

You  accordingly  hold  in  view  of  your  finding  that  he  (Talmadge)  was 
a  qualified  homesteader,  that  because  of  such  prior  settlement  his 
rights  are  superior  to  those  of  Cruikshank. 

In  this  conclusion  I  cannot  concur.  The  bona  fides  of  the  residence 
which  Talmadge  claims  to  have  maintained  on  the  land  after  his  said 
settlement  may  in  the  light  of  the  evidence  well  be  questioned. 

This  however  is  immaterial.  When  Talmadge  made  his  present 
entry  he  had  by  filing  his  said  soldier's  declaratory  statement  ex- 
hausted his  right  of  entry  under  the  homestead  laws.  George  W. 
Blackwell,  «tcpra,  and  cases  cited. 

His  settlement  and  residence,  conceding  the  same  to  have  been  iu 
good  faith,  could  therefore  prior  to  the  act  of  March  2, 1889,  give  him 
no  right  to  the  laud  and  he  could  acquire  it,  if  at  all,  only  under  said 
act,  the  second  section  of  which  provides : 

That  any  petton  who  haa  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
he  has  made  entry  under  the  homestead  hiw,  may  make  a  homestead  entry  of  not 
exceeding;  one-qnarter  section  of  puhlic  land  suhject  to  anch  en  try ,  such  previoua 
filing  or  entry  to  the  contrary  notwithstanding; 

Any  right  that  he  may  have  is  necessarily  inferior  to  a  subsisting 
right  iu  existence  at  the  passage  of  the  act  referred  to. 

The  record  as  herein-before  outlined  shows  the  right  now  asserted  by 
Cruiksliank  to  be  of  such  character  and  that  it  consequently  must  pre- 
vail over  that  of  Talmadge. 

Cruikshank's  proof  will  accordingly  be  accepted  and  the  entry  of 
Talmadge  canceled. 

Your  judgment  is  reversed. 
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TIMBER  CITLTUBE  EN^TBY— ACT  OF  MARCH  8,  1891. 

William  J.  Milleb. 

An  act  of  Congress  takes  effect  as  a  law  from  the  time  of  its  approval  by  the  Presi- 
dent, and  the  portion  of  the  day  that  expires  before  such  approval  ia  excluded 
from  the  operation  of  snch  act. 

The  act  of  March  3, 1891,  repealing  the  timber  culture  law  was  not  approved  by  the 
President  until  after  the  local  offices  were  closed  for  business  on  that  day,  aud 
it  therefore  follows  that  timber  culture  entries  made  on  said  day  are  valid  so  far 
as  said  act  is  concerned. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  August  2^  1892. 

William  J.  Miller  has  appealed  from  your  deciBion  of  June  9, 1891, 
holding  for  cancellation  his  timber-coltare  entry  of  the  NE.  J  of  the 
NW.  i,  the  W.  J  of  the  KE.  i,  and  theNW.  i  of  the  SB.  J  of  Sec  11, 
T.  27  IS.,  R.  34  E.,  Folsom  land  district,  Kew  Mexico. 

The  ground  of  your  decision  was  that  the  application  was  filed  March 
3,  1891 — the  date  of  the  approval  of  the  act  "to  repeal  timber-culture 
laws,  and  for  other  purposes.'' 

This  case  resembles  that  of  Alvln  A. Wiltse  (14 L.  D.,  614), in  that  the 
entry  was  made  on  March  3, 1891 — ^the  date  of  the  passage  of  the  act 
repealing  the  timber-culture  laws.  It  differs  from  it  in  that  Wiltse  had 
contested  a  prior  entry,  and  secured  its  cancellation,  thus  obtaining  a 
preference  right  under  the  second  section  of  the  act  of  May  14, 1880 
(21  Stat.,  140) ;  while  in  the  case  at  bar  the  applicant  had  not  contested 
a  prior  entry.    He  states  (under  oath) : 

I  made  an  application  of  February  19,  1891|  to  enter  as  a  timber-cnlture  the  W.  \ 
of  the  S£.  i  of  the  W.  \  of  the  N£.  i  of  sec.  11,  T.  27  N.,  R.  34  £.,  and  the  same  was 
rejected  by  the  local  officers  for  the  reason  that  the  SW.  ^  of  the  S£.  ^  was  covered 
by  homestead  entry  449,  F.  C.  121,  December  9,  1880,  of  Rafael  Qalindre;  that  imme* 
diately  on  receipt  of  notice  rejecting  said  application  I  appeared  at  the  local  office 
and  made  timber-cnlture  entry  No.  68,  for  the  N£.  i  of  the  NW.  J,  the  W.  \  of  the 
N£.  i,  and  the  NW.  i  of  the  SE.  i,  of  sec.  11,  T.  27  N.  R.  34  £.;  that  said  entry 
was  made  March  3, 1891,  at  9  o'clock  a.  m.,  immediately  npon  the  opening  of  the  land 
office. 

The  syllabus  in  the  Wiltse  case  correctly  sets  forth  the  gist  of  the 
decision  therein,  to  wit:  "A  timber-culture  entry  made  on  the  date  of 
the  repealing  act,  March  3,  1891,  by  a  successful  contestant,  may  be 
allowed  to  stand."  In  the  case  at  bar  the  question  at  issue  relates 
to  an  entry  made  on  tbe  day  of  the  repealing  a<5t  by  one  who  was  not 
the  contestant  of  a  prior  entry. 

In  the  departmental  decision  in  the  case  of  Eosa  Dore  (14  L,  D.,  696), 
it  was  held  *^that  a  statute  for  the  commencement  of  which  no  time  is 
fixed,  commences  from  its  date" — language  quoted  from  the  cited  case 
of  Mathews  v.  Zane  (7  Wheaton,  211). 

In  that  case  no  attempt  was  made  to  establish  the  exact  time  when 
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the  act  went  into  effect.  The  question  there  was,  whether  an  entry 
made  two  weeks  after  the  passage  of  the  act  could  be  allowed ;  there 
was  no  necessity  of  deciding  or  discussing  whether  an  act  approved 
March  3d  became  effective  on  the  morning  of  said  3d  of  March,  or  not 
niitil  the  morning  of  the  next  day;  or  whether  so  much  of  March  3d  as 
had  elapsed  before  the  act  received  the  signature  of  the  President  was 
excluded  from  the  operation  of  the  act. 

The  case  of  Mathews  v.  Zane,  cited  in  the  Dore  case,  has  for  its  pur- 
pose the  determination  of  the  question  whether,  in  view  of  the  act  of 
March  3^  1803,  establishing  a  land  district  at  Zanesville,  Ohio,  land 
within  the  limits  of  the  district  so  established  could  be  sold  at  the 
Marietta  land  oflice  (in  which  it  had  been  previously  included),  on  May 
12, 1804 — fouileen  months  later.  The  court  held  that  it  could  not;  but 
whether  or  not  it  could  have  been  sold  on  the  3d  of  March,  1803,  was 
not  deidded  nor  discussed.    The  decision  was  that: 

The  known  rnle  being  that  a  statute  for  the  commencement  of  which  no  time  is 
fixed,  commences  from  its  date,  the  act  of  the  3d  of  March,  1808,  separated  this  land 
from  the  Marietta  district  on  that  day,  and  withdrew  it  from  the  direction  and 
power  of  the  officers  of  that  district. 

Here,  again,  the  question  whether  the  separation  that  was  effected 
•*on  that  day,"  operated  inclusive  of  that  day,  or  exclusive  of  it,  or 
excluded  so  much  of  it  as  had  elapsed  before  the  President  signed  the 
bill  and  included  the  remainder,  was  not  in  issue,  and  was  not  decided. 

While  the  case  of  Mathews  v,  Zane  does  not  involve  the  question  at 
issue  in  the  case  at  bar,  there  are  numerous  cases  where  the  same 
principle  is  decided.  On  an  examination  of  these  it  will  be  found  that 
it  has  not  infrequently  been  held  that  the  part  of  a  day  which  had 
elapsed  before  the  approval  of  a  bill  made  it  a  law  should  be  excluded 
from  its  operation.  Otherwise,  it  would  be,  as  regards  the  preceding 
part  of  the  day,  an  ex  post  facto  law,  which  the  Constitution  of  the 
United  States  prohibits.  Lord  Mansfield  said:  ^< Though  the  law  does 
not,  in  general,  allow  of  the  fraction  of  a  day,  yet  it  admits  it  in  cases 
where  it  is  necessary.  And  I  do  not  see  why  the  very  hour  may  not 
be  so  too,  where  it  is  necessary  and  can  be  done."  (Combe  v.  Pitt,  3 
Burr,  1423.) 

In  Massachusetts  the  supreme  court  of  that  State  has  held: 

Common  sense  and  common  justice  equally  sustain  the  propriety  of  allowing  frac- 
tions of  a  day  whenever  it  wiU  promote  the  purposes  of  substantia]  justice. A 

bill  which  is  approved  by  the  President  takes  effect  as  a  law  only  by  such  approval, 
and  from  the  time  of  snch  approval.  The  approval  cannot  look  backward,  and,  by 
relation,  make  that  a  law,  at  any  antecedent  period  of  the  same  day,  which  was  not 
80  before  the  approval.    {In  re  Richardson,  2  Story,  571.) 

Other  decisions  of  State  supreme  courts  might  be  cited,  to  show  that 
the  same  principle  prevails  elsewhere. 

The  decision  which  controls  thi«  Department  in  the  matter,  however, 
is  of  the  supreme  court  of  the  United  States  in  the  case  of  Burgess  v. 
Salmon  (9717.  S.,  381).    In  that  case  Congress  passed  an  act  increasing 
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the  tax  on  tobacco  from  twenty  to  twenty -foor  cents  per  pound— but 
providing  that  such  increase  should  '^not  apply  to  tobacco  on  which 
the  tax  under  existing  laws  shall  have  been  paid  ichen  this  act  takes 
effect^    The  act  was  approved  March  3, 1875  (18  Stat.,  339). 

On  the  same  day  Salmon  and  Hancock,  tobacco  dealers,  paid  to  col- 
lector Burgess,  of  the  3d  collection  district  of  Virginia,  the  tax  on  a 
certain  number  of  pounds  of  tobacco.  Upon  the  j)assage  of  the  act 
above  named,  the  collector  demanded  of  Salmon  and  Hancock  $377.80, 
the  increased  tax.  The  manuiacturers  paid  the  amount,  under  i)rotest, 
but  brought  suit  to  recover  the  same,  on  the  ground  that: 

The  tobacco  in  question  was  stamped,  sold,  and  removed  for  consumption  or  use 
from  the  place  of  manufacture  and  beyond  the  control  of  Snlmon  and  Hancock  in  the 
forenoon  of  March  3,  1875 ;  and  the  aboye  act  of  Congress  was  approved  in  the  after- 
noon of  that  day. 

After  a  full  discussion  of  the  question  the  supreme  court  held : 

The  acts  and  admissions  of  the  government  estabUsh  the  position  that  the  duties 
exacted  by  law  had  been  fully  pald^  and  the  goods  had  been  surrendered  and  trans- 
ferred  before  the  President  had  approved  the  act  of  Congress  imposing  an  increased 
duty  upon  them.  To  impose  upon  the  owner  of  the  goods  a  criminal  punishment, 
or  a  penalty  of  $377,  for  not  paying  an  additional  tax  of  4  cents  a  ponnd^  would  sub- 
ject him  to  the  operation  of  an  ex  post  facto  law. 

It  is  proper  to  examine  the  public  records,  "the  journals  of  the  two 
houses  of  Congress,  and  other  circumstantial  facts" — in  short,  we  "liave 
a  right  to  resort  to  any  source  of  information  which  in  its  nature  is 
capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfactory 
answer" — to  learn  as  nearly  as  i)ossible  the  exact  time  when  the  Pres- 
ident signed  the  bill  under  consideration.  (Gardner  v.  The  Collector, 
6  Wall.,  499.)  It  is  a  fact  conclusively  shown  by  the  public  records, 
that  the  act  "to  repeal  timber-culture  laws,  and  for  other  purposcvs,^ 
was  not  signed  by  tiie  President  until  very  late  in  the  day  of  March  3, 
1891. 

The  record  of  proceedings  in  the  Senate  show  that  after  that  body 
reassembled  for  its  evening  session,  at  8  o'clock  p.  m.,  and  after  a  bri^ 
discussion  upon  several  questions,  a  messenger  from  the  House  of  Reih 
resentatives  arrived,  with  the  announcement  that  the  Speaker  of  the 
House  had  signed  a  number  oi  bills,  among  which  was  the  bill,  "to  re- 
peal timber-culture  laws,  and  for  other  purposes" — which  was  "there- 
upon" signed  by  the  Vice-President.  Certainly  it  was  not  until  ailer 
this  that  the  President  affixed  his  signature  to  the  bill^  which  thereby 
became  a  law. 

It  is  a  presumption  so  strong  that  it  may  be  relied  upon  as  a  cer- 
tainty that  every  land  office  in  the  United  States  had  been  closed  for 
business  on  the  Sd  of  March,  1801,  before  said  act  was  signed.  Daring 
that  day,  therefore,  it  stood  unrepealed,  and  timber-coltore  entries  made 
ou  that  day  should,  if  otherwise  lawful,  stand* 

Your  decision  holding  the  entry  in  question  for  canceUation  is  there- 
Unre  reversed* 
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JURISDICTION-SECTION  7»  ACT  OF  MARCH  8,  1881. 

Seward  B.  Aldrioh. 

The  courts  hare  no  Jurisdiction^  prior  to  the  issue  of  patent,  to  make  any  decree 
affecting  final  proof  or  the  certificate  issued  thereon. 

An  entry  is  confirmed  by  the  proriso  of  section  7,  act  of  March  3,  1891,  where  two 
years  have  elapsed  since  the  issuance  of  the  receiver's  receipt,  and  there  is  no 
pending  contest  or  protest. 

First  Assistant  Secretary  Chandler  to  the  Cmnmissioner  of  the  General 

Land  Office^  August  2, 1892. 

I  am  in  receipt  of  your  letter  of  November  19, 1891,  transmitting  an 
appeal  by  Seward  E.  Aldrich  from  your  decision  of  August  21, 1891, 
affirming  the  decision  of  the  local  officers  in  rejecting  his  application  to 
make  homestead  entry  for  the  S.  J  of  the  SB.  J  and  the  SB.  J  of  the  S W. 
J  of  Sec.  36,T.  45  N.,  R.  23  W.,  Marquette,  Michigan,  laud  district. 

This  case  involves  the  military  bounty  land  warrant  location  of 
Oscar  Graetz  for  the  same  tracts. 

The  record  shows  that  Graetz  filed  on  this  land  October  7, 1886,  and 
made  final  proof  July  16, 1887.  It  appears  from  a  letter  written  by  the 
receiver  June  20, 1887,  that  on  the  14th  of  June,  1887,  Aldrich  called 
at  the  office  and  applied  to  enter  the  land;  he  was  informed  of  the  filing 
of  Graetz  and  that  he  would  offer  proof  on  the  16th  of  the  same  month. 
That,  thereupon,  he  requested  the  local  officers  to  hold  his  application 
and  said  he  would  go  and  see  the  land,  and  that  he  would  be  present 
on  the  day  the  proof  was  to  be  offered,  but  he  failed  to  appear,  and  there 
being  no  contest  or  protest  against  said  filing,  the  proof  was  taken  and 
approved,  payment  was  made  by  military  bounty  land  warrants  and 
final  certificate  issued.  Aldrich  on  the  20th  of  the  same  month  returned 
to  the  office.  He  claimed  he  could  not  get  back  sooner.  Said  that 
Oraetz's  proof  was  false  and  his  filing  fraudulent,  but  he  filed  no  affida- 
vit of  contest  and  left  the  office  leaving  his  application  to  enter,  at  the 
office,  but  there  is  nothing  to  show  that  he  tendered  the  entry  fees 
then,  or  that  he  had  previously  done  so.  On  December  18, 1890,  he 
returned  to  the  office,  tendered  the  fees,  and  asked  that  his  entry  be 
allowed.  It  was  then  considered  by  the  local  officers  and  rejected,  from 
which  action  he  appealed,  and  you,  on  August  21, 1891,  affirmed  said 
action  and  held  that  there  having  been  no  contest  or  protest  against  the 
entry  and  that  more  than  two  years  having  elapsed  since  the  issuance  of 
the  receiver's  receipt  that  the  entry  came  within  the  purview  of  the  pro- 
viso of  section  7  of  the  act  of  M^arch  3, 1891  (26  Stat.,  1095).  Prom  this 
decision  Aldrich  attempted  to  appeal  and  sends  up  a  long  statement 
of  fiActs  signed  by  himself  but  not  sworn  to,  and  it  really  contains  no 
assignment  of  errors.  He  daims  in  substance  that  he  made  the  appli- 
cation to  enter  on  June  14, 1887,  that  it  was  received  by  the  officers; 
he  snpposed  it  would  receive  consideration  and  proi>er  action  in  due 
1641— VOL  15 10 
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tiine.  He  says  the  officers  were  in  possession  of  this  application  when 
they  allowed  Graetz  to  make  entry.  That  he  had  consulted  the  XTnited 
States  attorney  of  his  di&trict,  who  advised  him  that  proper  steps  were 
being  takeu  to  set  aside  Graetz's  claim,  when  his  entry  could  be  per- 
fected. He  says  the  delay  in  the  matter  is  not  by  his  fault,  that  he 
has  sought  at  all  times  to  procure  action  on  his  claim,  and  ha«  fre- 
quently requested  the  land  officers  to  take  it  up  and  act  upon  it  He 
says  he  appeals  from  the  decision  of  the  Commissioner  because  he  over- 
looked or  ignored  the  &ct  that  his  apphcation  was  pending  in  the  office 
when  Graetz  was  allowed  to  make  entry.  He  does  not  controvert  the 
statement  of  the  officers  in  saying  he  simply  left  the  application  with 
them  until  he  could  go  and  see  the  land,  and  the  further  statement  that 
he  assured  them  he  would  be  present  at  the  taking  of  the  proofl  He 
does  not  say  that  he  ever  tendered  the  entry  fee  until  December,  1890, 
about  three  and  one-half  years  after  the  final  proof  had  been  taken. 
He  does  not  say  that  Graetz  had  not  complied  with,  and  was  not  com- 
plying with  the  law. 

In  March,  1890,  Special  Agent  Worden  made  an  investigation  of  the 
claim  and  a  report  on  the  case,  and  on  this  report  the  entry  was,  on 
December  2, 1890,  held  for  cancellation,  and  on  April  30, 1891,  a  hear- 
ing was  ordered  on  the  application  of  the  entryman. 

It  appears  by  a  transcript  sent  up  by  the  special  agent,  that  on  a 
proceeding  commenced  and  prosecuted  by  the  United  States  district 
attorney  in  the  western  districtof  Michigan  (northern  division)  the  cir- 
cuit court  of  the  United  States  for  the  6th  circuit  and  western  district, 
northern  division  of  Michigan,  adjudged  and  decreed  that  said  entry  of 
Graetz  had  been  secured  by  fraudulent  means,  and  the  same  was  de- 
creed to  be  null  and  void. 

You  very  properly  held  that  no  patent  having  issued  for  said  land, 
the  said  court  had  no  jurisdiction  to  make  any  decree  affecting  the  final 
proof  and  certificate. 

I  further  concur  in  your  action  relieving  said  entry  from  suspension 
and  in  deciding  that  this  entry  is  confirmed  by  the  proviso  of  section  7 
of  the  act  of  March  3, 1891  (26  Stat.,  1095) — and  said  decision  is  there- 
fore afSrmed. 


HEP ATMENT— COAL  liAKD  BNTBT. 
D.  A.  AND  G.  W.  MULVANB. 

Bepayment  of  the  purchase  price  paid  for  coal  land  ie  not  authorized  where  the  entry 
is  canceled  on  account  of  its  fraudulent  character. 

First  Assistant  Secretary  Oh^mdler  to  the  Commissioner  of  the  Qenerai 

Land  Office^  August  4^  1892. 

Messrs.  D.  A.  and  G.  W.  Mulvane  have  appealed  from  your  decision 
ol  October  7, 1891,  denying  their  application  for  the  return  of  the  pur- 
chase money  paid  by  Adolph  Peterson  and  John  Carlson  upon  the  coal- 
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land  entries  made  by  them  respectiyely  upon  the  ISIS,  i  of  Sec.  31^  and 
the  NW.  i  of  Sec.  32,  T.33  S.,  B.63  W.,  Pueblo  land  district,  Colorado. 

Said  entries  were  cancelled,  and  being  illegal  and  fraudulent,  by  de- 
partmental decision  of  December  2, 1887  (6  L.  D.,  371),  under  the  cir- 
cumstances therein  set  forth,  and  which  therefore  need  not  be  here  set 
forth  in  detail.  The  lands  were  entered  under  a  contract  to  convey  the 
same  to  the  Trinidad  Goal  and  Coking  Company,  as  soon  as  entry 
should  be  made;  and  they  afterward  were  so  conveyed.  Said  company 
sold  the  same  to  the  appellants  herein. 

It  will  be  seen  that  the  case  is  quite  similar  to  that  of  the  Trinidad 
Coal  and  Coking  Company,  reported  in  137  IJ.  S.,  160;  the  suit  in  that 
case  being  to  set  aside  patents,  while  in  the  case  at  bar  entries  (upon 
which  patents  had  not  yet  issued)  were  canceled  by  the  land  depart- 
ment. 

It  has  been  the  uniform  ruling  of  the  Department  that  where  an  en- 
try has  been  canceled  on  account  of  its  fraudulent  oharactec,  or  because 
it  had  been  secured  through  false  testimony,  repayment  would  not  be 
allowed. 

Counsel  for  the  applicants,  however,  contend  that  while  &lse  swear- 
ing under  the  pre-emption  law  is  punished  with  forfeiture  of  land  and 
money  as  an  express  condition  precedent  (Sec.  2262  E.  S.),  yet  such 
X>enalty  cannot  be  impliedly  extended  to  entries  made  under  other  and 
difierent  statutes,  wherein  no  such  conditions  or  provisions  tire  found. 

Ko  such  distinction  is  found  in  the  rulings  of  this  Department.  Thus, 
among  the  reported  cases  in  which  repayment  lias  been  refused  because 
fraud  had  been  found  on  the  part  of  the  entrymen,  those  of  Lydia  Eel- 
ley  (8  L.  D.,  322),  Edmund  F.  Morcom  (9  L.  D.,  103),  Alonzo  W.  Graves 
(11  L.  D.,  283),  and  John  B.  Block  (12  L.  D.,  528),  were  homestead  en- 
tries; and  those  of  Spencer  V.  Baymond  (11  L.  D.,  313),  and  David  J. 
Morgan  (12  L.  D.,  78),  were  desert-land  entries. 

Your  decision  holding  that  under  the  circumstances  of  this  case,  '^re- 
payment of  the  purchase-money  is  not  authorized  by  any  statutes^^and 
denying  such  repayment,  is  therefore  affirmed. 


OOKTEST-SOl4l>n&BS>  ADDITIONAL  HOMESTEAD. 

Lee  v.  Abekdt. 

A  contest  win  not  lie  againet  an  application  to  make  a  soldier's  additional  home- 
stead entry. 

First  Assistant  Secretary  Chandler  to  the  Oammissianer  of  the  General 

Land  Office^  August  5, 1892. 

On  the  15th  of  June,  1882,  your  office  issued  to  John  Arendt  a  cer- 
tificate! stating  that  he  was  entitled  to  an  additional  homestead  entiy 
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of  one  hundred  and  nineteen  and  three  quarter  acres,  as  provided  in 
section  2306  of  the  Beyised  Statutes. 

On  the  26th  of  the  same  month,  Arendt  executed  a  power  of  attorney, 
authorizing  John  W.  Fordney  to  locate  such  additional  homestead,  and 
on  the  6th  of  June,  1884,  Fordney  presented  such  power  of  attorney, 
and  certificat'C  at  the  local  land  office  at  Marquette,  Michigan,  and  ap- 
plied to  enter  the  E.  J  of  the  SB.  J  of  Sec.  15,  and  the  l^W.  i  of  the 
NW.  i  of  Sec.  23,  T.  47  N.,  R.  40  W.,  in  said  land  district. 

The  local  officers  rejected  the  application,  for  the  reason  that  the 
land  applied  for  was  within  the  indemnity  limits  of  the  Marquette  and 
Ontonagon  railroad  grant.  He  appealed  from  this  action  by  the  local 
oflScers,  but  before  you  took  action  on  such  appeal  the  withdrawal  or- 
ders for  railroad  purposes  were  revoked.  This  revocation  was  dated 
August  15,  1887  (6  L.  D.,  92),  and  by  its  terms  the  lands  in  question 
were  opened  to  settlement  from  that  date,  but  not  to  entry  or  filing 

until  October  10,  of  that  year. 

On  the  23rd  of  August,  1887,  Peter  Cameron  applied  to  make  home- 
stead entry  of  the  SE.  J  of  Sec.  15,  but  his  application  was  rejected  by 
the  local  officers,  for  the  reason  that  the  land  was  still  reserved  from 
entry. 

On  the  10th  of  October,  1887,  Arendt,  by  his  attorney,  renewed  his 
application  to  enter,  making  special  relerence  to  his  former  application 
and  appeal  then  pending.  Two  days  later,  Cameron  renewed  his  appli- 
cation, alleging  settlement  on  the  3rd  of  September.  You  directed  a 
hearing  to  determine  the  rights  of  the  respective  parties,  and  at  its 
conclusion  the  local  officers  decided  that,  notwithstanding  Cameron 
settled  upon  the  land  in  1887,  the  application  of  Arendt  to  make  entry 
in  1884  gave  him  a  prior  right  to  the  land  in  dispute.  From  this  deci- 
sion Cameron  appealed  to  your  office 

On  the  2l8t  of  February,  1890  Grant  A.  Lee  filed  in  the  local  office 
an  application  to  contest  the  application  of  Arendt  to  make  entry  for 
the  NW.  J  of  the  NW.  J  of  Sec.  23  (the  land  not  in  dispute  between 
Arendt  and  Cameron),  alleging  as  grounds  therefor  that  the  scrip  at- 
tempted to  be  located  under  Arendt's  application  has  been  assigned,  and 
was  therefore  void.  The  local  officers  rejected  this  application  to  con- 
test, and  Lee  appealed  to  your  office. 

You  considered  the  appeals  of  both  Cameron  and  Lee,  and  on  the  14th 
of  August,  1890,  rendered  a  decision  in  which  you  affirmed  the  action 
of  the  local  officers  in  rejecting  Lee's  application  to  contest,  and 
awarded  the  land  to  Arendt,  holding  as  a  matter  of  law  that  ^^  Arendt's 
right  to  make  the  proposed  entry  admits  of  no  dispute,  and  that  he  is 
authorized  to  exercise  such  right  in  person  or  by  attorney  without  in- 
quiry as  to  his  purpose."  Tou  also  affirmed  the  action  of  the  local  offi- 
cers in  refasing  to  allow  Cameron  to  include  in  his  proposed  homestead 
entry  the  E.  ^  of  the  SE.  ^  of  Sec.  23  (embraced  in  Arendfs  applica- 
tion), and  dismissed  his  appeaL 
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On  the  13th  of  September,  1890,  a  motion  for  a  review  of  your  de- 
dBion  of  August  14,  was  filed  in  your  office,  and  on  the  3l8t  of  August, 
1891,  you  rendered  a  decision  on  "said  motion.  In  the  meantime,  to 
wit,  on  the  21st  of  June,  1891,  a  relinquishment  of  all  the  claim,  title, 
and  interest  of  Arendt  to  the  E.  ^  of  the  SE.  ^  of  Sec.  15,  was  filed  in 
the  local  office,  and  thereupon  the  application  of  Cameron  to  make 
homestead  entry  for  the  SB.  ^  of  said  section  was  allowed. 

In  your  decision  of  August  31, 1891,  you  approved  of  the  action  of 
the  local  officers  in  allowing  Cameron  to  make  homestead  entry  for  the 
quiu'ter  section  mentioned,  after  the  filing  of  Arendt's  relinquishment, 
and  you  also  expressed  the  opinion  that  '^  Lee's  application  to  contest 
was  premature,  and  that  the  same  was  properly  rejected.''  Upon  the 
question  as  to  the  right  of  Arendt  to  sell  or  assign  his  scrip,  which  was 
^e  ground  upon  which  Lee  proposed  to  contest  his  application  to  make 
homestead  entry,  you  held  that,  ^^  if  Arendt  had  parted  with  his  inter- 
est in  said  certificate  attempted  to  be  located  hereon,  prior  to  June  6, 
1884,  the  date  upon  which  said  Forduey  presented  the  same  at  the  local 
office,  his  application  based  thereon  should  be  rejected,"  In  reference 
to  this  question  you  find  the  evidence  unsatisfactory,  and  you  say : 

Upon  consideration  of  the  whole  record^  I  am  convinced  that  farther  hearing  should 
be  had.  Cameron's  claim  having  been  satisfied  by  Arendt's  relinquishment  of  his 
interest  in  the  E.  i  of  the  8E.  ^  of  said  section  15,  and  innsmnch  as  I  have  held  that 
Lee  has  no  rights  in  the  premises  by  virtue  of  his  contest,  yet,  in  the  interest  of  the 
goveniment^  you  will  call  upon  Arendt  to  show  that  he  never  assigned  his  certificate 
of  right  to  make  additional  entry  prior  to  location.  If  he  fails  to  make  this  showing 
bis  application^  which  now  includes  only  the  NW.  i  of  the  N.  W.  i  of  6ec.  23,  T.  47 
N.,  B.  40  W.,  wiU  be  rejected. 

You  modified  your  decision  of  August  14, 1890,  accordingly,  directed 
the  local  offtcers  to  fix  an  early  day  for  the  hearing  ordered,  and  awarded 
to  Xice  the  right  to  appeal  It  is  an  appeal  by  him  from  that  decision 
which  brings  the  case  to  the  Department. 

In  Lee's  application  to  contest,  after  stating  that  he  is  acquainted 
with  the  land  in  question,  he  alleges  that  the  location  of  said  scrip 
thereon  was  fraudulent  and  not  according  to  law,  ''  fi)r  the  reason  that 
said  scrip  was  assigned,  and  that  said  assignment  rendered  the  same 
void  under  the  law  and  departmental  decisions."  He  concluded  by  say- 
ing: 

And  this  the  asid  oontefitant  is  read j  to  prove  at  saoh  time  as  xdaj  be  named  hy 
the  register  and  receiver  for  »  hearing  in  said  casei  and  he  therefore  asks  to  he 
allowed  to  prove  said  allegations^  and  that  the  application  to  enter  said  scrip  on  said 
KW.  i  of  NW.  i  of  Sec.  23,  T.  47  N.,  B.  40  W.,  be  rejected,  and  said  land  forfeited  to 
the  United  Siatee,  he,  the  said  contestant,  paying  the  ezpeoaes  of  said  hearing. 

All  that  Lee  asks  is  that  the  application  to  enter  said  scrip  on  said 
land  be  rejected,  and  that  the  land  be  forfeited  to  the  United  States 
Under  the  decision  appealed  from,  therefore,  if  the  charges  made  by 
Lee  are  true,  the  result  which  he  sought  will  be  accomplished. 
Arendt^s  application  to  make  entry  for  the  land  will  be  denied,  and  it 


150  DECISIONS  RELATING  TO  THE   PUBLIC   LANT^S. 

will  belong  to  the  United  States.  He  "will  not  even  be  obliged  to  prove 
his  charges^  and  will  be  relieved  from  the  expenses  of  said  bearing. 
The  decision  requires  "Arendt  to  show  that  he  never  assigned  his  cer- 
tificate of  right  to  make  additional  entry  prior  to  location,"  and  informs 
him  that  if  he  fails  to  do  so  his  application  will  be  rejected. 

In  his  appeal  Lee  does  not  ask  for  a  reversal  or  modification  of  your 
decision,  but  insists  that  you  erred  in  holding  that  he  hsA  no  settle, 
ment  claim  to  the  land,  and  that  his  application  to  contest  was  prema- 
ture. He  also  insists  that  an  application  under  a  soldier's  additional 
homestead  claim  is  practically  the  final  entry,  and  that  such  an  appli- 
cation is  contestable. 

I  am  not  prepared  to  admit  the  correctness  of  this  claim*  Rule  1  of 
the  Eules  of  Practice  says:  * 

Contests  may  be  initiated  by  an  adverse  party  or  other  person  against  a  party  to 
any  entry,  filing,  or  other  olaims  under  the  laws  of  Congress  relating  to  the  pabUo 
lands,  for  any  sufficient  cause  affecting  the  legality  or  Talidity  of  the  claim. 

In  case  a  person  was,  to  the  knowledge  of  another,  seeking  to  make 
an  illegal  entry,  filing,  or  other  claim,  a  protest  might  be  filed  against 
the  allowance  thereof,  but  no  contest  would  yet  be  in  order,  as  an  ap- 
plication is  simply  the  expression  of  a  desire  to  establish  a  claim  upon 
a  tract  of  land. 

While  an  application  to  make  a  soldier's  additional  homestead  entry, 
when  allowed,  may  be  more  complete  than  an  ordinary  homestead  ap- 
plication favorably  considered,  still  as  an  application  it  is  simply  ^^  the 
act  of  making  a  request  or  soliciting,"  and  does  not  amount  to  a  con- 
testable "entry,  filing,  or  other  claim." 

I  think  therefore,  that  you  did  not  err  in  holding  that  when  Lee  pre- 
sented his  contest  affidavit  he  had  no  settlement  claim  for  any  portion 
of  the  land  involved,  and  that  his  application  to  contest  was  premature. 
The  conclusion  reached  in  your  decision  is  therefore  approved,  and  the 
appeal  of  Lee  dismissed. 

I  find  among  the  papers  transmitted  by  you  an  application  made  by 
Lee,  on  the  12th  of  September,  1891,  to  file  his  pre-emption  declaratory 
statement  for  the  land  in  question  which  was  rejected  by  the  local  officers 
on  that  day,  "because  the  land  applied  for  is  embraced  in  the  soldier's 
additional  homestead  scrip  application  of  John  Arendt,  pending  on  ap- 
peal, and  for  the  further  reason  that  the  pre-emption  law  was  repealed 
by  act  of  Congress  approved  March  3, 1891."  From  this  action  by  the 
local  officers,  he  appealed  to  your  office,  all  of  the  papers  being  trans- 
mitted to  you  by  the  register  on  the  19th  of  October,  1891. 

These  papers,  together  with  the  others  in  the  case,  are  herewith 
returned. 
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FOBT  REYNOLDS  MILITABY  RESERVATION-SCHOOL  LAND. 

Oreg(}  et  al  v.  State  op  Colorado. 

Land  fonnerly  inclnded  witbin  Fort  Reynolds  military  reservation  is  not  subject  to 
homestead  entry,  but  must  be  sold  at  public  sale,  in  accordance  with  the  act  of 
Jane  19,  1874. 

This  reservation  was  created  prior  to  survey,  and  as  the  act  of  1874,  did  not  except 
from  its  provisions  snch  Sections  as  might  be  numbered  sixteen  and  thirty-six  on 
surrey,  the  IState  is  entitled  to  indemnity  therefor. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  August 

5j  1892. 

On  April  8, 1890,  William  E.  Gregg  applied  to  make  homestead  entry 
of  the  NB.  i  of  Sec.  16,  T.  21  S.,  R.  63  W.,  Paeblo,  Colorado,  and  on 
the  same  day  Lyman  Thompson  applied  to  make  homestead  entry  of 
the  B.  i  of  the  SB.  i,  the  SW.  i  of  the  SB.  J,  and  the  SB.  J  of  the  SW.  J, 
same  section.  Said  applications  were  rejected,  for  the  reason  that  the 
laud  applied  for  is  within  the  limits  of  the  Fort  Reynolds  military  res- 
ervation, and  therefore  not  subject  to  entry  under  the  homestead  laws* 
Upon  appeal  therefrom  you  afirmed  said  decision,  and  applicants  ap- 
pealed to  the  Department. 

The  land  in  controversy  is  within  the  limits  of  what  was  formerly  the 
Fort  Reynolds  military  reservation,  which  was  created  by  executive 
order,  June  22, 1868.  The  act  of  June  19,  1874  (18  Stat.,  85),  provided 
for  the  transfer  of  said  reservation  to  the  custody  and  ccmtrol  of  the 
Secretary  of  the  Interior  to  be  disposed  of  for  cash,  after  appraisement, 
to  the  highest  bidder,  at  not  less  than  the  appraised  value,  nor  less 
than  one  dollar  and  twenty-five  cent>s  per  acre.  No  reservation  was 
made  by  the  act,  but  it  provided  for  the  sale  of  the  entire  reservation 
in  tracts  of  not  more  than  eighty  acres,  at  public  outcry,  after  giving 
not  less  than  three  months  public  notice  of  the  time  and  place  of  sale. 

The  tracts  applied  for  are  not  subject  to  homestead  entry,  for  the 
reason  that  Congress,  by  the  act  of  June  19, 1874  {supra)^  had  provided 
that  they  should  be  disposed  of  only  at  public  sale  to  the  highest 
bidder,  and  your  decision  r^ecting  said  applications  is  therefore  af- 
finned* 

You  sJso  considered  in  said  decision  indemnity  school  selection  made 
by  the  State  of  Colorado,  for  the  K.  ^  and  the  SW.  ^  of  Sec.  29,  the  B. 
i  of  the  NW.  J  and  the  ISTE.  i  of  the  SW.  i  of  Sec.  30,  T.  21  S.,  R.  64 
W.,  containing  in  all  six  hundred  acres,  February  24, 1890,  in  lieu  of 
said  section  16,  which  is  embraced  within  the  limits  of  what  was  for- 
merly the  Fort  Reynolds  military  reservation. 

The  consideration  of  the  validity  of  this  selection  was  unnecessary 
to  a  decision  of  the  issues  raised  by  the  appeals  of  Gregg  and  Thomp- 
son, but  yon  rejected  said  selections,  for  the  reason  that  the  basis  used 
therefor  is  a  gmJiooI  section  found  in.  place,  which  was  excepted  ftom 
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the  operation  of  the  act  of  June  19, 1874,  and  to  which  the  school  grant 
attacl.ed  as  soon  as  suryoyed. 

The  State  has  not  appealed  from  this  decision,  but  it  is  in  my  judg- 
ment so  clearly  in  conflict  with  the  decisions  of  the  supreme  court  upon 
this  question  and  the  well  established  rules  of  the  Department  that  I 
deem  it  proi)er  to  call  attention  to  it  that  the  error  may  be  corrected  by 
re-instatiug  the  selections,  before  farther  complications  ensue  in  the 
adjustment  of  this  grant. 

The  grant  to  the  State  of  Colorado  for  school  purposes  is  of  the  six- 
teenth and  thirty-sixth  sections  in  every  township,  and  where  such  sec- 
tions have  been  sold  or  otherwise  disposed  of  other  lands  equivalent 
thereto  are  granted.  The  grant  does  not  attach  to  the  specific  sections, 
until  they  are  designated  by  survey,  and,  if  at  that  time  they  are  in 
reservation  or  otherwise  disposed  of,  the  State  has  the  right  to  select 
equivalent  lands  in  lieu  thereof. 

The  words  of  present  grant  are  restrained  by  words  of  quaUflcation, 
intended  to  protect  the  State  from  loss  by  substituting  other  lands 
where  the  government  has  actually  disposed  of  the  specific  sections,  or 
has  provided  for  their  disposal  by  other  means.  This  interpretation 
was  clearly  announced  in  the  decision  of  the  supreme  court  in  the  case 
of  Mining  Company  t?.  Consolidated  Mining  Company  (102  U.  S.,  167), 
and  Heydenfeldt  v,  Daney  Gold  Mining  Company  (93  U.  S.,  634).  In 
the  case  last  cited,  the  court  says : 

Until  the  statue  of  the  lands  was  fixed  by  a  Bar7e7;  and  they  were  capable  of  iden* 
tification,  Congress  reserved  absolute  power  over  them;  and  if  in  exercising  it  the 
whole  or  any  part  of  a  sixteenth  or  thirty -sixth  section  had  been  disposed  of,  the 
State  was  to  be  compensated  by  other  lands  equal  in  quantity,  and  as  near  as  may  be 
in  quality.  By  this  means  the  State  was  fuUy  indemnified,  the  settlers  ran  no  risk 
of  losing  the  labor  of  years,  and  Congress  was  left  free  to  legislate  touohing  tiM 
national  domain  in  any  way  it  saw  fit,  to  promote  the  publio  interests. 

The  principle  distinctly  announced  by  the  court  is,  that  until  the 
statas  of  the  land  is  actually  fixed  by  survey,  as  shown  by  the  township 
plat,  so  that  the  grant  may  attach  to  the  specific  section,  the  govern- 
ment has  the  absolute  power  to  dispose  of  it  as  a  part  of  the  public  do^ 
main,  or  to  provide  for  its  disposal  in  any  manner  that  may  promote  the 
public  interest. 

In  the  case  of  the  State  of  Colorado  (6  L.  D.,  412),  the  Department  held 
that, 

where  the  fee  is  in  the  United  States  at  the  date  of  survey,  and  the  land  is  so 
encumbered  that  full  and  complete  litle  and  right  of  possession  can  not  then  vest  in 
the  State,  the  State  may,  if  it  so  desires,  elect  to  take  equivalent  land  in  ftilflllment 
of  the  compact,  or  it  may  wait  until  the  title  and  right  of  possession  unite  in  the 
government,  and  then  satisfy  its  grant  by  talcing  the  lands  specifioaUy  granted. 

So,  in  the  case  of  the  State  of  Michigan  (8  L.  D.,  312),  referring  to 
the  decision  of  the  supreme  court  in  the  case  of  Cooper  v.  Boberts  (18 
Howard,  173),  it  is  said: 

The  principle  broadly  and  distinctly  ruled  by  the  court,  is,  that  the  sixteenth 
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lection  is  snbjeot  to  the  operation  of  the  grant,  although  in  reeervation,  if  disen- 
aumbered  before  the  compact  hae  been  falfilled  by  the  asBignment  of  equivalent 
land;  or  in  other  words,  that  while  the  grant  is  a  grant  in  presenti  attaching  to  the 
specific  lands  which  have  not  at  the  date  of  the  sarvey  been  sold  or  disposed  of,  it 
IB  nevertheless  subject  to  a  reservation  of  such  lauds,  so  long  as  such  reservation 
shall  continue. 

To  the  same  elfect  are  the  decisions  of  the  court  in  the  cases  of  Ham 
r.  Missouri,  18  How.,  126,  and  Beecher  v.  Wetherby,  96  U.  S.,  517,  from 
which  it  will  be  seen  thdt  a  mere  reservation  does  not  defeat  the  grant 
as  to  the  section  reserved,  but  merely  suspends  its  operation.  The 
government  may,  however,  in  restoring  the  land  and  before  the  right 
of  the  State  attaches  to  the  specific  section,  provide  for  its  disposal  in 
sach  manner  as  to  defeat  the  grant  to  this  particular  section,  in  which 
event  the  State  would  be  authorized  to  take  indemnity  li^nds  in  lieu 
thereof. 

This  accords  with  the  rule  announced  by  the  supreme  court  in  the 
cases  of  Heydenfelt  v.  Daney  Gold  Mining  Company  and  Mining  Com« 
pany  v.  Consolidated  Mining  Company,  supra. 

The  Fort  Beynolds  military  reservation  was  created  June  22, 1868, 
befiore  the  lands  were  surveyed.  The  laud  embraced  in  said  limits 
continued  in  reservation  for  military  purposes,  until  it  was  transferred 
to  the  custody  and  control  of  the  Secretary  of  the  Interior,  to  be  dis- 
posed of  under  the  act  of  June  19, 1874,  providing  that  said  reservationi 
<<  containing  twenty-three  square  miles,  as  set  apart  and  declaimed  by 
the  President,  on  June  22, 1868,"  shall  be  offered  in  tracts  of  not  more 
than  eighty  acres,  and  sold  to  the  highest  bidder  for  cash,  after  ap* 
praisement  and  notice,  at  not  less  than  the  appraised  value,  nor  less 
than  one  doU»r  and  twenty-five  cents  per  acre. 

The  plain  and  express  declaration  of  the  law  is  that  all  of  the  land 
shall  be  sold  at  public  outcry,  and  there  is  not  the  slightest  expression 
in  the  act  indicating  an  intenticm  to  except  from  its  provisions  land 
that  might  upon  survey  be  designated  as  a  sixteenth  or  thirty -sixth 
section,  or  any  other  land,  nor  can  such  intention  be  gathered  by  im- 
phcation,  because  of  the  grant  to  the  State  of  the  sixteenth  and  thirty- 
sixth  sections  for  school  purposes.  The  government,  in  the  exercise  of 
its  absolute  power  to  dispose  of  these  lands  in  any  way  that  it  saw  fit 
to  promote  the  publio  interest,  provided  for  the  disposal  of  the  entire 
reservation  st  public  sale,  leaving  the  State  to  be  compensated  by  other 
lands,  and  this  intention  was  clearly  expressed  by  the  act. 

In  the  cas^  of  Beecher  ^.  Wetherby  («i<pra),  the  authority  under 
which  you  base  your  opinion,  the  Indian  title  to  the  land  in  controversy 
was  extinguished  prior  to  survey.  The  Indians  were  permitted  to  re- 
main on  the  reservation  for  two  years  and  until  the  President  should 
notify  them  that  the  lands  were  wanted.  While  so  occupied  the  town- 
ship was  surveyed  and  the  grant  attached.  Afterwards,  the  govern- 
ment eeded  the  lands  to  the  Indians  for  a  permanent  home,  and  in  1871 
GoogresA  autborized  the  sale  of  the  lands,  and  directed  that  the  pro* 
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ceeds  be  applied  to  the  sole  and  separate  use  of  the  Indians.  It  was 
held  that  congress  did  not  intend  by  the  act  of  1871  to  authorize  a  sale 
of  the  school  lands,  because  they  had  been  previously  disposed  of,  the 
grant  having  attached  after  the  Indian  title  was  extinguished  and  be- 
fore the  lands  were  c^ded  to  them  for  a  permanent  home. 

The  land  in  this  reservation  was  not  surveyed  until  September,  1875, 
and  the  survey  was  not  approved  until  1880,  long  after  the  act  of  June 
19, 1874,  providing  for  its  sale  at  public  otitcry.  When  the  survey  was 
made,  it  was  in  pursuance  of  the  act  providing  for  its  disposal,  and, 
hence,  the  grant  to  the  State  never  attached  to  any  lands  within  said 
reservation,  the  manner  of  their  disposal  having  been  otherwise  pro- 
vided for  prior  to  survey. 

But,  independently  of  this,  the  act  of  February  28, 1891  (26  Stat., 
796),  provides,  that: 

Where  any  State  is  entitled  to  said  seotions  16  and  36,  or  where  said  sections  are 
reserved  to  any  territory,  notwithstanding  the  same  may  be  mineral  land,  or  entered 
within  a  military,  Indian,  or  other  reservation,  the  selection  of  such  lands  in  lieu 
thereof  by  said  state  or  territory  shall  be  a  waiver  of  its  right  to  said  sections. 

Conceding  that  the  school  grant  attached  to  the  specific  sections 
after  they  were  designated  by  survey,  the  State  having  selected  equiv- 
alent land  in  lieu  thereof,  the  government  may  hold  the  State  to  its 
waiver  of  the  school  section  and  dispose  of  it  as  part  of  the  public 
domain. 

You  will  therefore  reinstate  the  indemnity  selections  made  by  the 
State,  in  lien  of  the  sixteenth  Jsection,  within  the  limits  of  the  Fort 
Beynolds  nulitary  reservation,  as  a  basis,  and  notify  the  State  authori- 
ties. If  any  lands  within  the  limits  of  said  reservation  remain  undis- 
posed 01^  I  see  no  reason  why  they  should  not  be  offered  for  sale  under 
the  provisions  of  said  act. 


OONTEST-SECONB  HOMBSTBAB  BNTBT. 
MiLLEB  V.  OBAIO. 

A  contest  will  not  lie  against  an  entry  that  is  held  for  oanceUatlon  on  proooedings 

by  the  government. 
Failure  to  secure  title  under  the  first  homestead  entry  on  acconnt  of  bad  faith  or 

non-oomplianoe  with  law  does  not  defeat  the  right  to  a  seoond  under  the  act  of 

March  2, 1889. 

First  As9i9ta/nt  Secretary  Cfhandler  to  the  OammieHoner  of  the  OenertU 

La/nd  Office^  August  5, 189J9. 

William  F.  Miller  made  homestead  entry  Ko.  6436  December  14^ 
1886,  for  the  N  W.  i  of  Sec  18,  T.  24  N.,  B.  46  E.,  W.  M.  Spokane  Falls, 
Washington. 

He  made  final  proof  on  the  entry  October  24, 1890,  which  was  re- 
jected by  the  register  and  receiver.    A  motion  was  filed  asking  per- 
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mission  to  submit  supplementary  proof,  and  on  November  14,  1890, 
such  proof  was  received,  but  was  rejected.  Miller  appealed  to  you, 
and  on  March  3, 1891,  you  affirmed  the  finding  of  the  register  and  re- 
ceiver, and  held  the  entry  for  cancellation,  but  directed  the  local  land 
ofiicers  to  notify  him  of  the  time  allowed  him  to  appeal  from  such  de- 
cision, or,  if  he  desired  to  do  so,  and  was  qualified,  he  might  re-enter 
the  land  under  the  provisions  of  the  act  of  March  2, 1889,  (25  Stat., 
854). 

He  thereupon  applied  to  make  entry  under  the  act  of  March  2, 1889, 
supra,  but  his  application  was  rejected  by  the  register  and  receiver  on 
June  30, 1891,  "for  the  reason  that  application  to  contest  the  tract  by 
John  S.  Craig  was  offered  April  21, 1891,  was  rejected  and  appeal  was 
taken  to  the  Department  April  23,  1891,  and  is  now  pending;"  and 
further,  that  "no  application  by  Miller  to  enter  the  tract  was  made  in 
the  speeifled  time  allowed  by  the  Commissioner'^  letter  of  March  3, 1891." 

He  again  appealed  to  you,  and  after  considering  the  questions  in- 
volved, on  January  27, 1891,  you  dismissed  Craig's  application  to  con- 
test the  entry;  and  Miller  not  having  apx>ealed  from  the  order  of  March 
5, 1891,  holding  his  entry  for  cancellation,  you  canceled  his  entry,  but 
idlowed  him  thirty  days  in  which  to  make  new  entry  of  the  tract  under 
his  application,  in  accordance  with  the  provisions  of  the  act  of  March 
2, 1889,  supra. 

On  August  18, 1891,  Oraig  applied  to  enter  the  tract  in  question. 
His  application  was  rejected  by  the  local  officers  for  the  reason  "that 
William  F.  Miller  is  allowed  to  make  entry  under  the  act  of  March  2, 
1889,  for  the  same  tract.  Kotice  having  been  issued  to  Miller  August 
3, 1891,  as  to  the  advice  of  the  Commissioner's  letter  of  July  27, 1891, 
the  thirty  days  does  not  expire  until  September  3, 1891." 

On  August  22y  1891,  Miller  applied  to  make  entry  in  accordance  with 
your  direction  in  the  letter  of  July  27,  1891,  but  his  application  was 
<<held  awaiting  evidence  of  citizenship,"  and  the  register  applied  to  you 
for  instructions. 

Craig  appealed  to  you  from  the  action  of  the  local  land  officers  in  re- 
jecting his  application  made  August  18, 1891,  and  on  September  15, 
1891,  after  considering  the  case,  you  affirmed  their  decision  and  noti- 
fied them  that  proper  evidence  of  Miller's  citizenship  was  on  file  in 
your  office,  and  that  his  application  should  be  allowed.  Craig  has  ap- 
pealed from  your  judgment  to  this  Department. 

Your  judgment  dismissing  the  application  to  contest  filed  by  Craig 
was  correct,  for  it  is  well  settled  by  the  rulings  of  the  Department  that 
where  the  government  has  proceeded  against  an  entry  and  held  it  for 
cancellation  for  invalidity,  contest  will  not  be  received. 

Craig's  application  to  enter  the  land  was  made  before  the  expiration 
of  the  thirty  days  allowed  Miller  in  which  to  enter  the  tract  under  the 
act  of  March  2, 1889,  supra^  and,  of  course,  his  application  must  be  held 
subject  to  the  rights  of  Miller. 
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You  bold  that  Miller  shonld  be  allowed  to  make  tbe  entry  and  haTe 
directed  tbe  local  land  officers  to  do  so  wben  your  judgment  sball  be- 
come final. 

It  is  contended  by  Craig  tbat  tbe  act  of  Marcb  2, 1889,  is  not  to  be 

construed  to  inure  to  tbe  beuefit  of  Miller,  because  be  attempted  to  get 
title  to  tbis  tract  fraudulently,  tbat  is,  by  offering  final  proof  under  bis 
original  entry,  wben  be  knew  be  bad  not  resided  ux>on  tbe  land;  you 
bave  already  decided  tbat  be  did  not  act  in  good  faitb,  and  bence  be 
should  not  be  allowed  a  second  cbance  to  get  tbe  land  under  tbe  act 
cited. 

While  it  is  a  principle  of  law  tbat  no  one  shall  be  permitted  to  take 
advantage  of  bis  own  wrong  to  tbe  prejudice  of  another  yet  tbe  act  in 
question  makes  no  provision  to  tbe  effect  that  tbose  who  bave  acted  in 
bad  £aitb  and  failed  to  secure  title  under  tbeir  bomestead  entries  by 
reason  of  tbeir  conduct  and  non-compliance  with  law  should  not  be 
allowed  to  make  a  second  entry;  on  tbe  contrary,  it  seems  to  aJQTord 
protection  to  all  who  bave  failed  to  secure  title  under  tbe  bomestead 
law.  The  Department  construing  tbe  act  has  held  that  a  second  bome 
stead  eutry  may  be  made  by  one  who  fails  to  secure  title  under  the 
first,  because  be  failed  to  comply  witb  tbe  law  in  tbe  matter  of  resi- 
dence. John  Halblieb  (13  L.  D.,  217);  Asbwell  v.  Honey,  (13  L.  D^ 
436) ;  see  also  tbe  case  of  Eobert  E.  Bratton,  (9  L.  D.^  14^5)  and  Arthur 
P.  Toombs  on  review  (9  L.  D.,  312), 

Your  judgment  is  affirmed. 


HOMBSTEAI>  APPLICATION— ACT  OF  MAT  »6,1890. 

William  Wbbb. 

Under  the  proyiaions  of  the  act  of  May  26, 1890,  distance  from  the  local  office,  and 
tbe  expense  of  making  homestead  application  there  in  peison,  warrant  the  exeoil* 
tion  of  the  preliminary  affidavit  before  a  clerk  of  the  county  court. 

A  homestead  application  in  due  form,  signed  for  the  applicant  by  his  attorney,  may 
be  properly  accepted,  where  it  appears  that  such  act  is  duly  authorized  by  the 
applicant. 

Secretary  Ifoble  to  the  Oommiasioner  of  the  General  Land  Office,  Auffmt 

5,  189J2. 

I  have  considered  the  motion  of  William  Webb  for  a  review  of  de- 
partmental decision  of  March  22, 1892,  rejecting  his  application  to  make 
homestead  eutry  for  the  NB.  J  of  NW.  J  and  NW.  J  of  NE.  J  of  Sec.  22,  T. 
11  S.,  E.  2  W.,  HuntsviUe,  Alabama. 

The  material  facts  in  this  case  are  as  follows:  The  homestead  entry 
of  John  Boden  for  said  tract  was  canceled  for  reason  of  expiration  of 
seven  years,  by  your  letter  of  l^ovember  13, 1890. 

On  l^ovember  6, 1890,  William  Ban  filed  an  application  to  enter  said 
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land  as  an  additional  homestead.  Thla  application  was  rejected  on  ac- 
oonnt  of  prior  homestead  entry  of  Boden. 

On  November  15, 1890,  W.  E.  Btown,  an  attorney  for  William  Webb, 
filed  the  application  of  Webb  to  enter  the  land  as  a  homestead.  This 
Implication  was  rejected  by  the  local  ofGlcers  for  the  reason  that  the 
name  of  the  applicant  Webb  was  signed  to  the  application  by  his  attor- 
ney Brown. 

You  sustained  the  action  of  the  local  officers,  and  your  decision  was 
affirmed  by  departmental  decision  of  which  review  is  asked. 

The  homestead  affidavit  was  sworn  to  by  Webb  before  the  clerk  of 
the  court  of  Cullman  county,  Alabama,  in  which  the  land  is  situated. 
In  this  affidavit  Webb  did  not  swear  that  he  was  residing  ux)on  the 
land,  neither  did  he  state  what  improvements  he  had  thereon.  He 
swore  that  the  reason  why  he  did  not  appear  at  the  local  office  was  on 
account  of  the  expense  and  the  distance  thereof. 

Departmental  decision  was  based  upon  the  theory  that  an  applicant 
who  does  not  appear  at  the  local  land  office,  and  who  is  residing  on  the 
land,  must  state  in  his  affidavit  what  acts  of  settlement,  improvement 
and  residence  have  been  made,  what  members  of  the  family  have  re- 
sided on  the  land,  the  length  of  time,  &c.,  of  such  residence,  as  pre- 
scribed by  the  regulations  of  your  office^  and  further,  that  the  appli- 
cant did  not  appear  personally  at  the  local  office  and  present  his 

application. 
In  his  motion  for  review,  Webb  asserts  that  his  application  was  made 

under  the  provisions  of  the  act  of  May  26, 1890,  and  that  it  was  not 

necessary  to  state  that  he  was  residing  upon  the  land,  or  that  he  had 

improvements  thereon. 

The  act  of  May  26, 1890  (26  Stat.,  121),  provides: 

In  any  case  in  which  the  applicant  for  the  benefit  of  the  homestead,  preemption, 
timber- col ture,  or  desert  land  law  is  preyented,  by  reason  of  distance,  bodily  in- 
firmity, or  other  good  canse,  from  personal  attendance  at  the  district  land  office,  he 
or  she  msiy  make  the  affidavit  reqnired  by  law  before  any  commissioner  of  the  United 
states  circuit  conrt  or  the  clerk  of  a  court  of  record  for  the  county  in  which  the 
land  is  situated,  and  transmit  the  same,  with  the  fee  and  commissions  to  the  regis- 
ter and  reeelTer. 

Prior  to  the  passage  of  tMs  act  the  regulations  of  the  land  depart- 
ment required  that  the  applicant  should  state  in  his  afQdavit  the  facts 
of  settlement,  improvements,  etc.,  as  is  stated  in  the  decision  of  March 
22, 1892.  This  requirement  was  based  upon  section  2294  E.  S.  But  as 
is  stated  in  the  general  circular  issued  by  the  land  department  on  Feb- 
ruary 6, 1892,  page  9,  the  act  of  May  26, 1890,  modified  the  require- 
ments of  the  previous  laws  in  this  respect  and  allowed  the  preliminary 
affidavits  of  all  homestead  applicants  whether  residing  upon  the  land 
or  not,  to  be  made  before  certain  officers,  other  than  the  register  and 
receiver.  Under  the  provisions  of  this  act,  the  affidavit  of  Webb  was 
sufficient  to  base  his  application  upon.  This  is  clear,  not  only  from  the 
act  itself  bat  finom  the  instmotions  issued  by  the  land  department  June 
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25,  1890  (10  L.  D.,  687),  and  which  were  in  force  at  the  time  this  appli- 
cation was  made.  Is  the  fact  that  his  application  was  signed  by  his 
attorney  sufficient  to  defeat  the  samet  Webb  makes  affidavit  that  he 
can  neither  read  nor  write,  and  that  he  instructed  his  attorney,  Brown, 
to  sign  his  name  to  his  application.  In  corroboration  to  this  statement 
I  find  attached  to  the  homestead  application  (with  the  annotation  that 
it  was  filed  with  the  same)  a  letter  dated  May  19, 1890,  from  Webb  to 
his  attorney.  Brown,  stating  that  he  was  living  on  this  eighty  acres; 
that  he  desired  to  enter  it,  and  requesting  Brown  "  to  see  after  the 
matter "  for  him.  He  acknowledges  said  application  as  his  own  and 
gives  fall  force  and  effect  to  the  same. 

All  that  the  homestead  law  and  the  instructions  thereunder  contem- 
plated is,  that  a  bona  fide  and  proper  application  should  be  made  for 
the  tract  desired  by  the  applicant.  Such  an  application  has,  according 
to  Webb's  own  statement,  been  made  by  him,  and  in  my  opinion  it  is  suf- 
ficient. 

Webb  swears  that  he  settled  upon  the  land  in  good  faith;  that  he 
resided  thereon  for  four  years;  that  he  has  a  wife  and  two  children  and 
that  said  land  is  his  only  home.  His  was  the  first  legal  application  for 
the  land,  and  in  my  opinion,  it  should  be  allowed. 

Departmental  decision  of  March  22, 1892,  is  therefore  recalled^  and 
you  will  allow  the  entry  of  Webb. 


HOMSSTBAI)  ENTRY— ACT  OF  MARCH  8,  1891, 

Paul  Baglbt. 

The  amendment  of  section  2289  B.  S.,  by  the  act  of  March  8, 1891,  disqualifies  home- 
stead applicants  who  own  more  than  one  hundred  and  sixty  acres  of  land,  iire- 
spective  of  the  law  under  which  the  title  to  such  land  is  acquired. 

First  Assistant  Secretary  Ohemdler  to  the  Commissioner  of  the  OenercU 

Land  Office^  August  5y  1892, 

Paul  Bagley  has  appealed  from  your  decision  of  September  30, 1891, 
sustaining  the  action  of  the  local  of&cers  in  rejecting  his  application  to 
make  homestead  entry  of  the  NB.  J  of  the  WN.  i  and  the  N  W.  J  of  the 
NB.  J  of  Sec.  3,  T.  25  N.,  R.  9  W.,  Neligh  land  district,  Nebraska. 

The  application  contains  the  statement  that  the  applicant  is  the  owner 
of  one  hundred  and  sixty  acres  of  land  in  Arkansas — only  eighty  acres 
of  which,  however,  were  obtained  under  the  homestead  law;  and  that 
he  has  one  hundred  and  sixty  acres  in  Kansas  obtained  under  the 
timber-culture  law. 

The  application  was  rejected  because  of  the  passage  on  March  3, 1891, 
of  the  act  "To  repeal  timber-culture  laws,  and  for  other  purposes,'' 
which,  among  other  things,  amends  section  2289  of  the  Bevised  Stat- 
utes so  as  to  read  that  <^uo  person  who  is  the  proprietor  of  more  than. 
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one  hnndred  and  sixty  acres  of  land  in  any  State  or  Territory  shall  ao- 
qnire  any  right  under  the  homestead  law"  (26  Stat.,  1095.) 

The  appellant  contends  that  the  local  officers  and  your  office  miscon- 
strued the  law;  that  the  meaning  and  intent  of  said  amendment  is  that 
any  person  who  had  previously  acquired  one  hundred  and  sixty  acres 
under  the  Itaniestead  law,  should  not  acquire  any  further  rights  under 
said  law. 

This  contention  can  not  be  supported  without  importing  into  the  law 
words  that  are  not  to  be  found  therein,  and  that  are  not  necessary  to 
give  it  a  clear  and  reasonable  meaning.  The  purpose  of  the  act  was  to 
give  the  public  land  to  the  landless  and  those  who  did  not  own  one 
hundred  and  sixty  acres  of  land.  The  source  of  title  or  the  manner  of 
acquiring  the  same  cuts  no  figure  in  the  ca«e.  It  is  enough  to  dis- 
qualify the  applicant  if  he  is  the  proprietor  of  more  than  one  hundred 
and  sixty  acres. 

Your  decision  is  affirmed. 


RAILBOAD  GRANT-SETTLEMENT  RIGHT. 

Degenhabt  V.  Northern  Pacific  E.  E.  Co, 

The  settlement  and  continued  oocnpancy  of  one  who  intends  to  porohase  the  land 
covered  thereby  from  the  raikoad  company  wiU  Jiot  serve  to  defeat  the  opera- 
tion  of  the  grant. 

Secretary  Noble  to  the  Oatnmissioner  of  the  General  La/nd  Office,  August 

6, 1892. 

I  have  considered  the  appeal  by  Bennett  Degenhart  from  your  de- 
oiaion  of  March  24, 1891,  sustaining  the  action  of  the  local  officers  in 
Fleeting  his  application  to  make  homestead  entry  of  the  SE.  \  of  the 
NE.  i  and  lots  1  and  2,  Sec.  5,  T.  1  K,  E.  4  W.,  Helena  land  district, 
Montana,  for  conflict  with  the  grant  for  the  Northern  Paciflc  Eailroad 
Company. 

This  tract  is  within  the  primary  limits  of  the  grant  for  said  company, 
as  shown  by  the  map  of  definite  location  filed  July  6, 1882,  and  was  in- 
cluded within  the  limits  of  the  withdrawal  upon  the  map  of  general 
route  filed  February  21, 1872. 

The  records  show  that  one  John  Paul  filed  declaratory  statement  Ko. 
1632,  embracing  this  land,  April  4, 1871,  alleging  settlement  March  1, 
same  year. 

On  December  27}  1883,  Degenhart  presented  his  application  to  home- 
stead this  land,  aUeging  settlement  in  July,  1882,  and  upon  the  protest 
filed  by  the  company  against  the  acceptance  of  the  same,  hearing  was 
regularly  held. 

There  appears  to  be  no  dispute  about  the  facts. 

John  Paul,  together  with  his  feunily,  settled  upon  this  tract  in  1867, 
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and  they  have  since  continnonsly  resided  thereon  and  made  improve- 
ment, valaed  at  about  $2000.  Prior  to  settling  upon  this  tract,  Paul 
had  completed  a  pre-emption  for  land  within  the  Denver  land  district, 
Colorado,  upon  which  patent  issued  in  1866. 

It  seems  to  be  virtually  admitted  that  Paul  was  not  qualified  to  file 
for  or  enter  the  land,  and  after  ofiering  proof,  which  was  rejected,  he 
entered  into  contract  to  purchase  the  land  of  the  company,  and  at  date 
of  hearing  had  paid  $200  thereon. 

Degenhart  urges  that  the  filing  of  record,  without  regard  to  its  va- 
lidity, excepts  the  tract  from  the  operation  of  the  grant. 

If  the  filing  alone  is  relied  ux>on  to  except  the  tract  from  the  grant, 
it  is  sufficient  to  say  that  the  same  had  expired  long  prior  to  the  date 
of  the  definite  location  of  the  road,  and  had  been  held  to  be  illegal  by 
the  local  officers  at  the  time  of  Paul's  offer  of  proof.  His  continued 
settlement,  then,  is  all  that  remained  at  the  date  of  the  definite  loca- 
tion of  the  road. 

It  has  been  repeatedly  ruled  by  this  Department  that  where  a  settle- 
ment is  relied  upon  to  except  a  tract  from  a  railroad  grant,  it  must 
affirmatively  appear  that  such  settlement  was  made  by  one  possessing 
the  necessary  legal  qualifications  to  perfect  the  claim  initiated  by  such 
settlement.  Northern  Pacific  E.  E.  Co.  v.  Fitzgerald,  7  L.  D.,  228; 
same  v.  Potter  et  aL,  11  L.  D.,  531. 

The  continued  settlement  upon  the  land  by  Panl,  after  the  rejection 
of  his  proof  upon  his  filing  covering  the  tract,  must  have  been  with  a 
view  to  x)nrchasing  the  same  of  the  company,  and  such  settlement  will 
not  defeat  the  grant.  Northern  Pacific  E.  E.  Co.  v.  Dunham  et  aL,  11 
L.  D.,  471 ;  same  v.  Pile,  12  L.  D.,  322. 

It  would  be  unreasonable  to  hold  that  the  continued  occupation  of 
the  land  by  Paul  with  a  view  to  purchasing  the  same  of  the  company 
as  he  did,  served  to  deteat  the  grant,  and  thereupon  award  the  land  to 
another  to  dispossess  Paul  of  the  accumulations  of  years  of  toil  upon 
this  tract. 

It  but  remains  to  consider  another  ground  of  error  urged  in  the  s^- 
peal,  viz:  ^'That  the  Northern  Pacific  Eailroad  Gompftny  has  accepted 
other  lands  within  the  indemnity  limits  in  lieu  of  the  land  in  oontro- 
versy.'* 

No  proof  is  offered  by  Degenhart  in  support  thereof  nor  reference 
made  to  the  tiact  taken  in  lieu  thereof. 

The  Commissioner's  decision  states  that  the  tract  here  in  question  was 
embraced  by  the  company  in  list  dated  July  28, 1886,  number  12,  and 
in  the  answer  to  the  appeal  the  statement  as  to  the  selection  of  indem- 
nity in  lieu  of  this  tract  is  denied  by  the  company. 

Without  considering  the  effect  of  such  a  condition,  if  shown,  in  the 
absence  of  proof  of  this  fact,  I  must  hold  that  the  land  was  not  subject 
to  the  entry  by  Degenhart,  when  applied  for,  and  your  decision  rcgect- 
ing  his  application  is  affirmed. 
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PRE-EMPTION  ENTBT— SECTION  8960,  R.  S. 

Samuel  Lewis. 

A  homesteader  who  remoTes  from  his  claim,  after  the  BuhmiBsion  of  final  proof,  and  re- 
sides upon  laudcoveredhy  his  existing  timher  culture  entry,  which  he  subsequently 
changes  to  a  pre-emption  claim,  is  not  within  the  inhibition  of  section  2260  R.  S., 
where  it  is  apparent  that  at  the  time  he  moved  to  said  land  he  did  not  intend  to 
acquire  title  thereto  under  the  pre-emption  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  August  6^  1892. 

By  your  decision  of  October  10, 1891,  you  held  for  cancellation  the 
pre-emption  cash  entry  of  Samuel  Lewis,  made  December  1, 1890,  for 
the  SW.  i  of  Sec.  24,  T.  20  S.,  R.  22  W.,  Wa  Keeney,  Kansas,  because, 
as  stated  by  you,  "  it  api)eaTS  from  the  proof  and  special  affidavit  fur- 
nished therewith  that  the  entryman  abandoned  a  residence  on  his 
homestead  entry  to  effect  residence  on  the  land  above  described.^ 

The  facts  upon  which  your  decision  is  based,  and  which  are  shown 
by  his  final  pre-emption  proof  and  affidavit  accompanying  same,  are 
briefly  as  follows : 

After  making  his  final  proof  on  his  homestead  claim  in  the  fall  of 
1887,  he  moved  on  to  the  land  in  controversy,  which  was  at  that  time 
held  by  him  under  a  timber-culture  claim.  He  continued  to  live  on  his 
said  timber-culture  claim  until  May,  1889,  nearly  two  years  after  mov- 
ing thereon,  when  he  made  pre-emption  filing  for  the  same. 

The  affidavit  further  shows  that  at  the  time  he  moved  to  the  land  he 
had  no  intention  to  make  pre-emption  entry  for  it,  but  moved  there  be- 
cause there  was  water  on  this  laud  and  none  procurable  on  hif^  home- 
stead. He  further  says  that  he  had  no  intention  of  changing  his  tim- 
ber-culture entry  to  a  pre-emption,  until  more  than  eighteen  months 
after  he  had  moved  on  the  land. 

This  affidavit  is  corroborated  by  two  witnesses,  who  say  that  from 
their  own  knowledge  of  the  facts  and  of  the  man,  they  believe  all  these 
statements  to  be  true. 

I  think  these  facts,  if  true,  and  they  are  not  disputed  or  questioned, 
takes  the  entryman  out  of  the  inhibition  of  section  2260  of  the  Itevised 
Statutes. 

Your  decision  is  therefore  reversed;  and  his  entry  will  be  allowed. 
1641— yoL  16 ^11 
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TIMBER  CULTURE  CONTEST-DEVISEE-BELINQUISHMENT. 

Starkweather  et  al.  v.  Starkweather  et  al. 

A  timber  cnltare  entry  is  subject  to  devise  by  will,  and  the  exeontor  thereunder,  who 
complies  with  the  law,  may  submit  final  proof  the  same  as  the  entryman  could 
have  done  if  living. 

A  minor  who  si^ns  a  relinquishment  is  not  estopped  f^om  rescinding  such  act  on 
reaching  majority,  where  no  fraud  on  his  part  appears,  and  the  relinquishment 
is  against  his  interest. 

An  adverse  claim  at  date  of  final  entry,  or  want  of  good  faith  on  the  part  of  a  trans- 
feree, defeats  confirmation  of  an  entry  under  section  7,  act  of  March  3, 1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  5, 169J9. 

I  have  considered  the  case  of  Eeuben  Starkweather,  George  Stark- 
weather and  Galo  Starkweather  (the  last  two  by  their  guardian),  v. 
Austin  Starkweather  and  Solomon  Jacob,  transferee,  on  appeal  by 
Jacob  from  your  decision  of  July  22, 1891,  holding  for  cancellation  the 
cash  entry  of  said  Austin  Starkweather,  and  setting  aside  the  relin- 
quishment and  reinstating  the  timber-culture  entry  of  John  Stark- 
weather, deceased,  for  the  W.  J,  NE.  J,  Sec.  12,  T.  19  S.,  E.  21  E., 
Visalia,  California,  land  district. 

John  Starkweather  made  timber-culture  entry  for  this  land  in  April, 
1878.  He  died  November  14, 1883,  leaving  a  widow  and  nine  children, 
seven  of  whom  were  minors. 

On  June  10, 1884,  a  relinquishment  of  said  entry  was  filed  in  the 
local  land  office,  signed  by  Sarah  A.  Starkweather  (his  widow)  and 
seven  of  the  children,  and  the  names  of  George  E.  and  Galo  were  at- 
tached to  the  paper,  each  "by  his  mother,  Sarah  A.  Starkweather," 
and  the  timber-culture  entry  was  thereupon  canceled. 

On  the  same  day  Austin  Starkweather,  the  oldest  son,  being  of  full 
age,  filed  his  pre-emption  declaratory  statement  for  the  tract.  On  Oc- 
tober 6, 1885,  upon  due  notice,  he  made  final  proof  and  cash  entry  for 
the  land,  and  on  November  4,  following,  mortgaged  the  same  to  Hugh 
Fowler.  This  was  done  by  the  execution  of  a  quit  claim  deed,  and  the 
delivery  back,  irom  the  grantee  to  the  grantor,  of  a  bond  for  a  deed, 
upon  payment  of  the  consideration  money,  $885,  it  being  a  pre-existing 
debt. 

On  November  4,  following  Fowler  deeded  by  quit  claim  to  8.  Behofer, 
and  on  January  21,  1886,  Rehofer  deeded  to  Arthur  Dunkenspiel,  by 
by  like  conveyance.  Arthur  Starkweather  assigned  to  Dunkenspiel 
his  bond  for  a  deed,  and  Dunkenspiel  deeded  the  land,  by  quit  claim, 
to  Solomon  Jacob,  on  July  11,  1887. 

On  December  12,  1887,  Reuben  Starkweather,  on  behalf  of  himself 
and  his  minor  brothers,  George  E.  and  Galo,  filed  in  the  local  office  his 
affidavit  of  contest  against  the  cash  entry  of  Austin  Starkweather, 
making  Jacob  party  thereto,  in  which  pleading  he  asked  to  be  allowed 
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to  contest  the  entry,  assigning  as  grounds  therefor,  fraud  on  the  part 
of  Austin  Starkweather,  with  knowledge  on  the  part  of  the  transferee. 
After  stating  a  history  of  the  matter  and  what  his  father  had  done 
toward  cultivating  trees,  he  sets  forth  in  substance  that  his  late  fSetther 
died  testate;  that  by  his  will,  which  was  duly  probated,  he  (Reuben) 
and  his  brothers  George  and  Oalo,  were  devised  this  ''Tree  claim;" 
that  his  mother  was  given  certain  real  estate  and  chattel  property  m 
lieu  of  dower;  that  he  was  apx)ointed  executor  of  the  will  and  guardian 
of  his  said  brothers'  estate,  and  gives  the  terms  and  limitations  of  his 
trusteeship  of  the  property.  He  says  while  he  and  his  brothers  were 
minors,  and  had  no  guardian,  the  local  officers  canceled  the  said  entry 
without  their  knowledge  or  consent;  that  no  contest  had  been  filed 
against  said  entry,  and  no  complaint  had  ever  been  made  to  them  as  a 
basis  for  any  action.  He  avers  that  said  cancellation  was  procured  by 
the  fraudulent  act  of  said  Austin  Starkweather,  and  that  the  pre- 
emption declaratory  statement  was  fraudulent,  and  the  final  proof 
thereon  was  false;  that  said  Austin  Starkweather  had  never  resided  a 
single  day  on  said  land,  but  he  went  upon  it  in  1886,  in  violation  of 
their  rights,  and  cut  down  a  large  number  of  the  trees  growing  thereon 
and  chopped  them  into  cord  wood  and  converted  it  to  his  own  use.  He 
asked  the  cancellation  of  said  cash  entry,  that  the  said  relinquishment 
be  said  aside  and  said  timber-culture  entry  be  reinstated.  The  state- 
ment of  the  case  was  very  full  and  complete,  and  the  affidavit  being 
fully  corroborated,  you,  on  November  6, 1888,  ordered  a  hearing  thereon, 
uiM)n  notice  to  the  parties. 

Due  notice  was  given,  the  hearing  being  set  for  February  25, 1889, 
but  a  continuance  was  had,  at  the  instance  of  the  defendants,  untU 
March  14,  following,  because  Beuben  had  no  authority  to  represent 
his  brothers,  who  were  minors,  and  on  March  4,  he  was  duly  appointed 
their  guardian  he  entered  their  appearance  on  March  14,  and  the  case 
was  continued  till  April  4,  following.  Theretipon,  April  4  to  10,  the 
testimony  was  taken,  and  on  June  28,  following  the  local  officers  passed 
upon  the  case.  They  found  substantially  that  the  allegations  of  the 
petition  or  affidavit  were  true,  but  that  other  rights  had  been  acquired 
and  they  held,  as  a  matter  of  }aw,  that  when  the  local  officers  canceled 
an  entry  ^^they  acted  judicially,  and  their  decision  cancelling  the  entry 
eannot  now  be  revised  in  the  face  of  other  prima  faciej  valid  and  ex- 
isting claims  to  the  laud  in  controversy."    They  further  say — 

We  think  the  contestants  have  not  shown  good  faith  in  waiting  so  long  to  insti- 
tute this  investigation.  The  land  has  since  become  yalnable,  improvements  have 
been  made,  and  the  pnichaser  and  present  owner  felt  secure  in  their  title.  We  are 
therefore  of  the  opinion  that  this  contest  should  be  dismissed,  and  we  so  recommend. 

The  contestants  apx>ealed  from  this  action,  and  you,  on  July  22, 1891, 
reversed  said  decision,  held  the  cash  entry  for  cancellation,  set  aside 
said  relinquishment,  and  reinstated  thetimber-cnlture  entry,  from  which 
decision  Jacob  appealed. 
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To  briefly  state  the  testimony,  I  will  say  the  local  officers  and  you 
were  correct  in  saying  that  the  eiitryman  during  his  life  had  fully  com- 
plied with  the  requirements  of  the  timber-culture  law.  He  made  in  his 
will  provision  for  his  wife,  in  lieu  of  dower,  and  devised  the  land  in 
controversy  to  Reuben,  George  B.  and  Galo,  Reuben  being  twenty, 
George  B.  eight,  and  Galo  four  years  of  age  at  his  death. 

The  will  was  duly  probated,  but  owing  to  the  minority  of  Reuben  he 
could  not  act  as  executor  of  the  will  or  guardian  of  the  estate  of  his  two 
brothers,  as  he  had  been  nominated  and  appointed  by  the  will.  There- 
upon the  widow  was  appointed  administratrix  with  the  will  annexed. 
She  accepted,  gave  bond,  and  entered  upon  the  discharge  of  her  duties 
as  such.  She  thereby  elected  to  take  under  the  will  and  is  bound  by 
it.  No  guardian  was  appointed  for  Reuben,  George  or  Galo.  When 
the  relinquishment  was  made  Mrs.  Starkweather  filed  an  affidavit, 
which  had  been  prepared  for  her  by  an  attorney,  and  which  she  says 
was  read  over  to  her,  but  she  says  she  is  quite  deaf,  and  she  says  on 
examination  she  did  not  understand  it,  but  it  contained  the  statement 
that  her  husband  had  died  and  had  left  no  will.  She  says  she  did  not 
intend  to  state  this. 

The  relinquishment  was,  however,  signed  by  her  for  the  two  minor 
heirs,  George  B.  and  Galo.  She  did  not  sign  as  guardian,  but  as 
"mother.'' 

After  the  cancellation,  Austin,  the  oldest  son,  made  a  pre-emption 
filing  for  the  land  and  made  proof.  He  immediately  mortgaged  the  land 
to  secure  debts  due  Kutner,  Goldstine  and  Co.  Afterward  he  went 
upon  the  land  and  cut  a  large  number  of  the  best  trees,  then  from  forty 
to  fifty  feet  high,  cut  them  into  cord  wood,  and  carried  this  away,  but 
the  trees  were  poplars  and  sprouts  came  up  around  the  stumps,  so  that 
there  was  at  the  date  of  hearing  a  nice  forest,  of  five  acres,  on  the  land. 

John  Starkweather  lived  during  several  years  about  two  miles  south 
of  the  town  of  Hanford,  where  Kutner,  Goldstine  and  Co.  did  business. 
This  town  was  his  post-office  address  and  his  trading  point.  The  land 
in  Qontroversy  was  situated  a  half  mile  west  of  Starkweather's  home- 
stead. 

Rehofer,  of  the  firm  of  Kutner,  Goldstine  and  Co.,  says  in  his  testi- 
mony that  Reuben  prevailed  upon  Austin  to  mortgage  this  land  to  secure 
the  debt  of  Mrs.  Starkweather  and  sons  due  to  said  firm.  Reuben  tes- 
tifies that  he  advised  Austin  not  to  mortgage  it.  He  says  Austin  never 
talked  of  selling  it,  and  he  says  he  did  not  know  he  had  decided  to  until 
the  spring  of  1886.  Reuben,  it  appears,  signed  this  relinquishment, 
while  yet  a  minor,  under  the  advice  of  his  brother  Austin  and  an  attor- 
ney at  law.  He  says  DuBentz,  the  attorney,  advised  him  and  his  mother 
that  to  file  a  pre-emption  or  homestead  for  the  land  would  get  rid  of 
settling  that  part  of  the  estate;  that  he  had  not  abandoned  the  timber- 
culture  entry.  Austin  proposed  to  file  on  it  for  the  benefit  of  the  whole 
amily. 
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Tliere  isnotliing  Bhowiug  that  any  portion  of  the  debt  secured  by  the 
mortgnge  was  the  debt  of  John  Starkweather^  besides,  the  entry  could 
not  have  been  taken  for  debt. 

I  have  carefully  cousideied  all  of  the  testimony,  a  large  portion  of 
which  is  incompetent  as  aflecting  the  rights  of  George  B.  and  Galo,  and 
much  of  it  is  irrelevant. 

The  various  transfers  of  this  land  were  made  for  the  convenience  of 
the  firm  of  Kutner,  Goldstine  and  Co.  When  Behofer  went  out  of  the 
firm  Dunkenspiel  succeeded  him,  and  as  the  former  had  held  the  land 
for  the  benefit  of  the  firm,  it  was  transferred  by  him  to  the  latter  for 
the  same  purpose.  Jacob  was  the  father-in-law  of  Goldstine,  and  the 
deed  to  him  was  made  by  Dunkenspiel  on  July  11, 1887;  the  consider- 
ation named  is  $4,600.  There  is  no  evidence  that  any  money  was  paid, 
and  Mr.  Dunkenspiel,  while  on  the  stand,  does  not  say  any  was  paid. 
He  says  he  held  the  land  in  trust  for  the  firm.  Goldstine  was  noi 
called  as  a  witness. 

The  improvements  on  the  land  made  after  the  first  deed,  were  hardly 
equal  to  the  damage  done  by  cutting  the  timber,  and  there  is  nothing 
to  show  the  great  increase  in  value  that  the  difference  in  the  considera- 
tion in  the  first  and  last  deed  would  indicate. 

It  is  barely  possible,  but  not  at  all  probable,  that  this  firm  doing  busi- 
ness iu  Hanford  did  not  know  John  Starkweather,  or  his  business  or 
financial  standing;  or  of  his  homestead  and  timber-culture  entry;  nor 
of  his  death,  or  that  he  left  a  large  family.  This  seems  the  more  im- 
probable when  they  allowed  the  widow  and  sons  to  become  indebted  to 
them  over  $800  in  so  short  a  time  after  the  death  of  Starkweather. 

The  relinquishment  was  on  file  in  the  land  office,  showing  that  two  of 
the  heirs'  names  had  been  affixed  without  warrant  of  law;  the  will  was 
on  record  in  the  superior  court  of  Tulare  county,  in  which  the  land  is 
situated. 

Their  attorney,  one  Phillips,  who  is  employed,  by  the  year  by  the 
firm,  took  the  acknowledgment  of  the  relinquishment,  and  has  figured 
in  the  several  transactions,  including  the  transfer  of  the  bond,  for  a 
deed,  from  Austin  Starkweather  to  Dunkenspeil,  and  as  counsel  and 
witness  in  the  case. 

I  am,  ui>on  a  full  and  fair  consideration  of  all  the  testimony,  forced 
to  conclude  that  from  the  first  purchaser  down  to  Jacob  there  has  not 
been  au  "innocent  purchaser"  in  the  entire  line.  But  the  whole  evi- 
den<'e  points  to  one  condition  of  affairs.  When  the  widow  and  Austin 
became  indebted  to  the  firm,  they  attempted  to  work  out  their  pay,  and 
the  plan  conceived  was  carried  out  as  adopted  and  the  relinquishment 
followed.  I  cannot  believe  that  Beuben  prevailed  upon  Austin  to  mort- 
gage this  land  as  stated;  from  what  appears  in  this  case  Eeubeu  had 
but  little  influence  with  Austin,  and  if  the  purchase  was  made  iu  good 
folith,  with  no  understanding  with  Austin,  it  is  unaccountable  why  they 
would  allow  him  to  commit  waste  as  he  did  on  the  land. 
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If  Solomon  Jacob  had  no  insight  in  the  matter,  it  is  very  strange  that 
he  should  come  from  San  Francisco  and  pay  $4,500  for  this  timber-cul- 
ture entry  containing  only  eighty  acres,  over  $56  per  acre,  which  was 
probably  over  twice  its  real  value.  In  any  event  it  was  his  duty  to 
make  inquiry.  The  records  showed  John  Starkweather's  entry;  and 
its  cancellation  or  relinquishment,  after  his  death,  was  on  file.  In  fact, 
the  entire  case,  records  in  the  land  office  and  in  the  court,  were  there 
open  to  be  seen. 

It  is  said  in  the  argument  of  counsel  for  Jacob,  that  "  The  govern- 
ment does  not  recognize  a  devise  of  a  timber-culture  entry  as  transfer- 
ing  any  right  or  title  to  the  devisee.'^  The  homestead  law  provides  that 
upon  the  death  of  the  entryman  before  making  final  proof,  his  widow^ 
or  in  case  of  her  death,  his  heirs  or  devisees  shall  make  the  proof  (Sec 
2291  E.  S.).  That  is,  the  law  gives  the  homestead  directly  to  the  widow 
first,  then  to  the  heirs  or  devisees.  The  homestead  of  a  widow  goes  to 
her  heirs  or  devisees. 

The  timber-culture  law  does  not  give  the  claim  to  the  widow,  but  in 
thefii'st  instance  gives  it,  upon  the  death  of  the  entryman,  to  "his 
heirs  or  legal  representatives.'^  Now  in  the  homestead  case,  the  law  is 
framed  to  protect  the  home,  but  a  timber-culture  is  not  considered  a 
home — it  is  property  that  may  and  does  descend  to  the  heirs.  Why 
may  not  a  man  by  his  will  direct  its  descent  to  certain  of  his  heirs,  nam- 
ing themf  The  law  says  "  heirs  or  legal  representatives.''  An  execu- 
tor of  a  will  is  a  legal  representative,  as  is  an  administrator  of  an  estate. 
In  the  case  at  bar  the  testator  attempted  to  give  it  to  his  legal  repre- 
sentative, Beuben,  in  trust  for  himself  and  the  minor  sons  named,  and 
it  was  to  remain  in  the  control  of  the  legal  representative,  he  being 
charged  with  the  duty  of  complying  with  the  law  until  final  proof.  "A 
trust  should  not  fail  for  want  of  a  trustee."  It  was  the  duty  of  the 
court,  when  it  was  found  that  Keuben  was  under  age,  and  could  not 
act  as  guardian  and  discharge  the  trust,  to  have  appointed  some  judi- 
cious person  to  act  until  the  disability  was  removed.  This  was  not 
done,  but  are  two  minors,  one  only  eight  years  and  the  other  only  four 
years  of  age,  to  be  deprived  of  their  patrimony  by  reason  of  their  father 
naming  a  person  who  was  not  qualified  to  act  as  their  guardian,  and 
by  the  neglect  of  the  Court  to  protect  their  rights! 

I  am  satisfied  that  a  timber-culture  entry  is  subject  to  a  devise  by 
will,  and  if  the  executor  of  a  will  complies  with  the  requirements  of  the 
law,  he  may  make  final  proof,  as  the  deceased  entryman  could  have 
done  if  living;  the  law  so  says. 

It  is  claimed  that  the  mother  was  the  natural  guardian,  and  that  she 
relinquished  for  these  two  minors.  Had  she  been  their  legal  guardian^ 
she  could  not  have  done  so  without  an  order  from  the  ex)urt  appointing 
her,  upon  good  cause  shown,  much  less  could  she  do  it  as  their  mother. 
See  Section  1770,  p.  587,  California  Code,  Vol.  3. 

Reuben  was  twenty -one  years  of  age  January  X5y  1885.    His  applica- 
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tion  to  contest  the  entry  was  transmitted  to  your  office  Jnly  11, 1888. 
He  says  in  answer  to  the  question  why  he  did  not  commence  proceed- 
ings sooner,  that  he  had  spoken  to  Attorney  Babcock  to  attend  to  the 
matter  for  him  in  1886,  and  offered  to  pay  him  a  fee.  Babcock  kept 
promising  he  would  investigate  the  case,  and  so  kept  promising  until 
1887,  when  he  employed  a  Mr.  Powell,  who  told  him  he  had  sent  the 
papers  to  Washington.  He  waited  to  hear  from  Powell  for  several 
months,  then  Powell  died,  and  he  employed  McKamra,  his  present  at- 
torney. 

His  act  in  signing  the  relinquishment  was  the  act  of  a  minor.  There 
was  no  consideration  paid  him,  and  no  fraud  is  charged  against  him. 
The  relinquishment  was  clearly  against  his  interests,  as  it  was  against 
the  interests  of  the  younger  brothers.  It  is  constructively  fraudulent, 
and  he  is  not  estopped  when  he  reaches  his  majority  to  rescind  the  act; 
he  having  received  nothing,  has  nothing  to  restore.  While  he  might 
have  commenced  proceedings  as  soon  as  he  reached  his  majority,  he  was 
not  bound  to  do  so.  Under  the  law  of  California  (sect.  328  Code  and 
Statute  1886,  Vol.  3,  p.  96)  he  would  be  allowed  five  years  after  the  dis- 
ability of  non-age  was  removed,  if  the  case  was  in  the  State  Courts. 
He  tried  to  begin  proceedings  in  1886,  and  accounts  for  the  delay,  but 
five  years  had  not  elapsed  when  proceedings  were  commenced.  While 
the  Department  may  not  be  bound  by  the  State  law  of  limitation,  an 
equity  was  never  considered  stale,  when  the  action  would  not  be  barred 
were  it  a  suit  at  law. 

Besides  this,  no  laches  can  be  imputed  to  George  B.  and  Galo;  they 
are  in  law  incapable  of  doing  any  act,  and  in  fact  did  none. 

Counsel  lay  great  stress  upon  the  fact  that  the  widow  swore  her  hus- 
band left  no  will,  and  they  accuse  her  and  Austin  of  committing  perjury, 
and  are  not  sparing  in  the  severity  of  their  language  in  this  matter. 
Plaintifts  claim  that  Mrs.  Starkweather  and  Austin  i)erpetrated  a  fraud 
on  them,  and  however  much  perjury  they  committed  to  get  the  land 
away  from  these  minors,  to  use  it  in  paying  their  own  debts,  can  in  no 
way  aifect  the  plaintiffs'  rights  in  the  premises.  The  rights  of  these 
plaintifis  vested  on  the  death  of  their  father,  and  their  rights  to  the 
lands  have  remained,  and  so  were  existing  at  the  time  of  final  entry, 
and  I  agree  with  you  that  section  7  of  the  act  of  March  3, 1891,  is  not 
for  that  reason  applicable,  and  the  frirther  reason  the  want  of  bona 
fides  in  Solomon  Jacob,  the  purchaser,  and  of  his  grantors. 

In  equity  these  devisees  hold  the  timber-culture  entry  as  if  no  relin- 
quishment had  been  made,  and  in  equity  and  good  conscience  they 
should  hold  it  as  against  the  claimant,  Jacob.  Your  decision  is  therefore 
affirmed;  the  cash  entry  Ko.  3809  for  the  land  will  be  canceled;  the  re- 
linquishment set  aside,  and  the  timber-culture  entry  will  be  reinstated* 
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RAILROAD  LANDS-RIGHT  OF  PURCHASE— ACT  OF  SEPTEMBER  88,  1890, 

Brown  v.  Hinexe. 

The  right  of  pnrohase  accorded  by  the  forfeiture  act  of  September  29, 1890,  to  set- 
tlers on  railroad  lands,  cannot  be  exercised  by  one  who  has  not  theretofore  settled 
on  such  land,  and  has  no  interest  therein  except  as  the  tenant  of  another. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  August  5, 1892. 

On  March  20, 1891,  George  W.  Hinkle  made  cash  entry  No.  4261  for 
the  S.  J  of  Sec.  21,  T.  6  I^.,  E.  32  E.,  La  Grande,  Oregon.  His  entry 
way  made  under  the  3d  section  of  the  act  of  September  29,  1890  (26 
Stat.,  496),  which  provides: 

That  in  all  cases  where  persons  being  citizens  of  the  United  States,  or  who  have 
declared  their  intentions  to  become  snch,  in  accordance  with  the  naturalization  laws 
of  the  United  States,  are  in  possession  of  any  of  the  lands  affected  by  any  such  grant 
and  hereby  resumed  by  and  restored  to  the  United  States,  under  deed,  written  con- 
tract with,  or  license  from,  the  State  or  corporation  to  which  such  grant  was  made, 
or  its  assignees,  executed  prior  to  January  first,  eighteen  hundred  and  eighty -eight, 
or  where  persons  may  have  settled  said  lands  with  bona  fide  intent  to  secure  title 
thereto  by  purchase  from  the  St-ate  or  corporation  when  earned  by  compliance  with 
the  conditions  or  requirements  of  the  granting  acts  of  Congress,  they  shall  be  enti- 
tled to  purchase  the  same  f^om  the  United  States,  in  quantities  not  exceeding  three 
hundred  and  twenty  acres  to  any  one  such  person,  at  the  rate  of  one  doUar  and 
twenty-five  cents  per  acre,  at  any  time  within  two  years  from  the  passage  of  this 
act,  and  on  making  said  payment  to  receive  patents  therefor. 

He  stated  in  his  application,  that  he  settled  on  the  land,  April  7, 
1884;  that  he  had  been  in  <<  fall  and  peaceable  possession  of  all  of  said 
tract  of  land  ever  since  and  to  the  present  time;"  that  he  settled  thereon, 
"  with  the  expectation  of  purchasing  the  same  from  the  Northern  Pacific 
Bailroad  Company,  if  they  should  obtain  title  to  the  same."  To  this 
statement  he  appended  the  following:  "And  that  I  am  now  residing 
on  said  lands  and  have  been  since  November,  1889;  that  I  have  fenced 
all  said  land  and  have  cultivated  about  sixty  acres  thereof,  and  that 
no  one  has  molested  me  in  my  occupation  of  said  laod." 

Thereupon,  the  entry  was  allowed,  the  money  paid  ($400),  and  certi- 
ficate duly  issued. 

On  March  30, 1891  (ten  days  thereafter),  Almon  N.  Brown  filed  his 
corroborated  affidavit,  stating  that  he  settled  on  the  SW.  J  of  said  sec- 
tion, February  20, 1891;  that  he  purchased  the  improvements  thereon 
(of  the  value  of  $100),  and  the  interest  in  and  the  right  to  said  land  from 
one  B.  H.  Boyer,  "  who  theretofore  was  in  possession  of  said  tract  under 
and  by  virtue  of  a  license  from  the  Northern  Pacific  Eailroad  Company, 
dated,  executed  and  delivered  on  the  —  day  of  — 1882;"  that  said; 
Boyer  had  been  in  possession  of  said  tract  under  said  license  ever  since 
1882,  continuously  until  September  29, 1890,  and  thereafter  until  said 
purchase  on  February  20,  1891,  and  has  made  improvements  thereon, 
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consisting  of  fencing  and  plowing;  that  after  said  purchase  by  plaintiff 
on  the  11th  day  of  March,  1891,  said  Beyer,  "  as  an  evidence  of  said 
purchase,"  made,  executed,  and  delivered  to  said  plaintiff  a  deed  of 
conveyance  of  all  his  right,  title,  and  interest  to  said  land,  and  the  im- 
provements thereon,  and  that  on  or  about  March  15,  1891,  plaintiff 
built  a  house  (ten  by  twelve)  on  said  tract;  that  defendaut,  George  W. 
Hinkle,  never  settled  upon  said  tract  on  or  before  September  29, 1890, 
or  had  any  improvements  thereon,  or  any  contract  or  any  deed  or  writ- 
ten contract  with  or  license  from  the  Northern  Pacific  Eailroad  Com- 
pany, or  right  to  or  interest  in  said  tract,  save  and  except  that  said  de- 
fendant occupied  the  same  for  the  purpose  of  pasturing  stock  thereon 
by  and  with  the  consent  of  and  as  the  tenant  of  said  Eugene  H.  Boyer; 
that  defendant's  application  and  proof  to  purchase  said  tract  under 
said  act  was  fraudulent  from  its  inception.  He  asked  for  a  hearing  to 
enable  him  to  prove  said  allegations.  He  also  filed  his  application  to 
make  homestead  entry  of  the  land,  which  was  rejected,  because  "  of 
conflict  with  "  Hinkle's  entry. 

On  July  25, 1891,  you  denied  the  application  to  contest,  because  "  it 
does  not  appear  that  applicant  was  residing  on  said  land  at  the  date 
of  the  passage  of  said  act,  and  therefore  not  protected  by  that  clause 
relating  to  settlement." 

By  the  terms  of  section  3,  a  part  of  which  is  above  quoted,  it  is  seen 
that  before  any  person  is  authorized  to  purchase  three  hundred  and 
twenty  acres  at  the  minimum  price,  he  must  be  in  possession  of  the 
lands,  ^<  under  deed,  written  contract  with  or  license  from  the  State  or 
cori)oration  to  which  such  grant  was  made  or  its  assignees,  executed 
prior  to  January  1, 1888,  or  where  persons  may  have  settled  said  lands 
with  bona  fide  intent  to  secure  title  thereto  by  purchase  from  the  State 
or  corporation  when  earned  by  compliance,"  etc. 

The  entryman  made  no  averment  in  his  application  that  he  held  the 
land  under  any  deed,  contract,  or  license  of  the  State  or  the  railroad 
company,  but  his  entry  was  allowed  on  his  sworn  statement  that  he 
settled  on  the  land,  April  7, 1884, "  with  the  expectation  of  purchasing 
the  same  from  the  Northern  Pacific  Eailroad  Company,  if  they  should 
obtain  title  to  the  same." 

In  the  application  to  contest,  it  is  averred  that  the  entryman  never 
settled  on  the  land  before  September  29, 1890,  or  had  any  improvements 
thereon,  or  had  any  interest  therein,  except  that  he  occupied  the  land 
for  the  purpose  of  pasturing  stock  *'by  and  with  the  consent  of  and  as 
the  tenant  of  said  Boyer."  If  this  be  true,  he  was  not  entitled  to  make 
tlie  entry,  and  the  same  should  be  canceled. 

I  think  the  application  sufficient  to  authorize  a  hearing,  and,  accord- 
ingly, direct  that  a  hearing  be  ordered. 

The  decision  appealed  from  is  reversed. 
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VALENTINE  SCRIP-UNSUBVEYED  LAND. 

Heney  a.  Bbuns. 

The  owner  of  Valentine  scrip,  who  has  located  the  same  upon  nnsuryeyed  land,  may 
withdraw  said  scrip,  or  change  the  location,  at  any  time  prior  to  the  puhlic  sur- 
vey, and  before  the  adjustment  of  such  location. 

Secretary  Noble  to  the  Commissioner  of  the  Oefieral  Land  Office^  August 

8,  1892. 

The  question  presented  by  this  appeal  is,  whether  the  owner  of  Val- 
entine scrip,  who  has  located  it  upon  unsurveyed  lauds,  has  the  right 
to  withdraw  it,  or  to  change  such  location,  at  any  time  prior  to  the  pub- 
lic survey  and  before  the  adjustment  of  the  location. 

On  June  13, 1887,  Henry  A.  Bruns  located  Valentine  scrip  on  un- 
surveyed land  in  the  Bismarck  laud  district,  iN^orth  Dakota,  and  on 
September  17, 1890,  he  made  application  to  the  local  officers  for  the  re- 
turn of  said  scrip,  which  was  refused,  for  the  reason  that  the  records 
show  that  said  location  is  regular  in  every  respect. 

Upon  appeal,  you  affirmed  the  action  of  the  local  officers,  holding 
that  as  there  is  no  protest  against  the  location  or  any  objection  on  the 
part  of  the  government,  the  locator  should  not  be  permitted  at  his" 
pleasure  either  to  perfect  his  location,  or  to  abandon  the  same  and  re* 
claim  his  scrip. 

I  see  no  ground  upon  which  this  ruling  can  be  sustained,  unless  it  be 
beld  that  the  location  of  Valentine  scrip  on  unsurveyed  laud  is  the 
vesting  of  a  right  in  the  land  covered  thereby  that  can  not  be  defeated 
by  the  government,  or,  unless  the  exercise  of  the  right  is  limited  by  the 
act  to  one  location. 

This  scrip  was  issued  under  the  authority  of  the  act  of  Congress 
appro v^ed  April  5, 1872  (17  Stat.,  649),  which  authorized  and  required 
the  circuit  court  for  the  district  of  California  to  hear  and  decide  upon 
the  merits  of  the  claim  of  Thomas  B.  Valentine,  claiming  title  under  a 
Mexican  grant,  in  the  same  manner  as  if  the  claim  had  been  submitted 
to  the  Commissioners  under  the  act  providing  for  ascertaining  and  set- 
tling private  land  claims  in  California.  As  the  land  covered  by  said 
claim  had  been  disposed  of  by  the  government,  the  act  provided  that 
a  decree  in  favor  of  the  claimants  should  not  affect  any  adverse  right 
or  title  to  the  land  described  in  said  decree, 

hut,  in  lieu  thereof,  the  claimant,  or  his  legal  representatives,  may  select,  and 
shall  he  allowed,  patents  for  an  equal  quantity  of  the  unoccupied  and  unappropri- 
ated puhlic  lands  of  the  United  States,  not  mineral,  and  in  tracts  not  less  than  the 
suhdivisions  provided  for  in  the  United  States  land  laws,  and,  if  unsurveyed  when 
taken,  to  conform,  when  surveyed,  to  the  general  system  of  United  States  land  sur- 
veys; 

and  scrip  was  authorized  to  be  issued  to  said  Valentine,  or  his  legal 
representatives,  in  accordance  with  the  provisions  of  said  act. 
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The  location  or  selection  of  lands  under  this  act  was  therefore  noth- 
ing more  nor  less  than  an  application  to  purchase  public  lands  of  the 
United  States  to  be  paid  for  with  said  scrip.  Under  the  laws  regulat- 
ing the  disposition  and  sale  of  the  public  lands,  an  application  to  pur- 
chase unsurveyed  lands  could  not  be  entertained,  for  the  reason  that 

no  portion  of  the  pablio  domain,  unless  it  be  in  special  cases  not  affecting  the 
general  rnle,  is  open  to  sale  until  it  has  been  surreyed  and  an  approved  plat  of  the 
township  embracing  the  land  has  been  returned  to  the  local  office.  Buxton  v.  Tray- 
era,  130  U.  S.,  235. 

In  special  cases  the  public  lands  of  the  United  States  may  be  dis- 
posed of  prior  to  survey,  and  have  been  so  disposed  of,  as  in  the  cases 
of  present  grants  of  specific  tracts  of  lands  where  the  identical  tract  is 
described  or  is  of  designated  sections,  as  in  railroad  grants,  requiring 
only  the  definite  location  of  the  road  to  cause  it  to  attach  to  the  sections 
granted,  whether  surveyed  or  unsurveyed;  but  the  general  rule  is  that 
no  portion  of  the  public  domain  is  subject  to  sale  or  disposition  under 
the  general  land  laws  until  it  has  been  surveyed  and  the  plats  of  the 
survey  filed  in  the  local  office,  and  this  rule  applies  in  the  purchase  of 
lands  in  Valentine  scrip,  for  the  reason  that  there  was  no  grant  of  land, 
but  merely  a  right  conferred  to  purchase  with  said  scrip  the  public 
lands  generally,  by  legal  subdivisions,  as  designated  by  the  public  sur- 
veys. 

But  under  the  act  allowing  Valentine,  or  his  representatives,  to  select, 
in  lieu  of  the  land  described  in  the  decree  of  the  court,  an  equal  quin- 
tity  of  public  lands  of  the  United  States,  in  legal  subdivisions,  whether 
surveyed  or  unsurveyed,  a  right  was  given  by  the  location  of  the  scrip 
issued  therefor  to  select  in  satisfaction  thereof  a  quantity  of  unsurveyed 
land  equal  to  the  amount  of  such  scrip,  and  thus  to  initiate  an  inchoate 
right  to  purchase  said  land  in  preference  to  others  when  it  was  sur- 
veyed and  came  into  market,  in  the  same  manner  that  a  settler  by  the 
occupation  of  a  tract  of  land  acquires  a  preference  right  to  purchase 
the  same  by  taking  the  proper  steps  after  the  filing  of  the  township 
plats.  But  it  did  not  deprive  Congress  of  the  power  to  make  any  other 
disposition  of  the  land  before  it  was  offered  for  sale,  nor  did  the  United 
States  by  these  acts  enter  into  any  contract  with  the  settler  or  locator, 
or  incur  any  obligation  to  any  one  that  the  land  so  occupied  or  located 
should  ever  be  oflfered  for  sale.  Frisbie  v,  Whitney,  0  Wall.,  187 ;  Yose- 
mite  Valley  case,  15  Wall.,  77 ;  Buxton  r.  Traver,  supra;  Frank  Burns, 
10  L.  D,,  365. 

The  filing  of  this  scrip  upon  unsurveyed  land  does  not  segregate  the 
land  covered  thereby,  nor  is  it  such  an  appropriation  of  the  tract  as 
will  prevent  others  from  initiating  claims  thereto,  upon  the  same  prin- 
ciple that  more  than  one  settlement  may  be  made  and  more  than  one 
daolaratory  statement  filed  for  the  same  tract. 

These  inchoate  rights  are  all  subject  to  the  right  of  the  prior  claim* 
ant,  and,  if  he  fails  to  i>erfect  his  claim  after  survey  within  the  time 
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required  by  law,  it  is  then  subject  to  tlie  right  of  the  next  claimant  in 
order  of  priority. 

The  circular  of  instructions  to  the  local  officers,  issued  by  the  Gen- 
eral Land  Office,  June  17, 1874,  to  carry  into  effect  the  provisions  of 
the  act  of  April  6, 1872,  directed  that  within  three  months  aftet  the 
filing  of  the  township  plat  in  the  local  office,  *'  the  party  who  may  have 
filed  the  said  scrip  will  be  required  to  appear  before  you  and  designate 
upon  the  official  plat  the  specific  subdivisions  embraced  in  the  said  filing, 
whereupon  the  location  thereof  will  be  consummated.^'  They  were 
further  instructed  that,  if  the  applicant  failed  to  appear  within  the 
three  months  after  the  filing  of  the  township  plats,  they  should  proceed 
to  adjust  the  filing  themselves.   . 

The  circular  further  directed  that: 

After  a  piece  of  the  said  scrip  shall  have  been  filed  upon  an  ansnrveyed  tract,  you 
will  in  no  event  allow  the  party  to  amend  the  description  or  diagram,  or  to  reclaim 
the  scrip,  without  express  instructions  from  this  office. 

While  this  language  might  indicate  that  it  was  the  intention  of  the 
Department  to  hold  that  after  filing,  the  owner  had  no  longer  any  con- 
trol over  the  scrip,  except  to  adjust  it  to  the  public  survey  and  thus 
perfect  his  location,  yet  no  ruling  to  this  effect  has  been  made  by  the 
Department,  either  in  said  circular  or  in  any  of  the  decisions  that  have 
come  to  my  knowledge. 

It  no  right  is  vested  by  the  filing  of  this  scrip  ui)on  unsurveyed  land, 
and  if  the  land  is  not  segregated  by  such  filing,  but  open  to  settlement 
until  the  location  has  been  consummated,  I  can  see  no  reason  for  re- 
fiisiug  to  allow  the  owner  to  abandon  a  filing  upon  unsurveyed  lands 
and  to  withdraw  his  scrip  for  the  purpose  of  refiling  it  upon  other 
land.  The  scrip  is  the  property  of  the  owner,  and,  if  he  does  not  desire 
to  purchas'e  the  land  with  it,  he  is  not  compelled  to  do  so.  Why,  then, 
may  he  not  withdraw  it,  unless  by  the  act  of  filing  on  unsurveyed  land 
the  scrip  has  become  functus  officio,  I  do  not  see  how  it  could  have 
such  an  effect,  unless  the  land  was  subject  to  entry  at  the  date  of  the 
filing,  or  unless  some  condition  was  subsequently  performed  by  which 
the  right  under  the  filing  became  vested.  When  the  land  is  subject  to 
purchase,  the  location  of  the  scrip  is  equivalent  to  a  purchase,  and  has 
performed  its  oflBee,  but  when  the  right  acquired  by  a  filing  is  merely 
inchoate,  he  would  have  the  same  right  to  abandon  such  filing  and 
withdraw  his  scrip  as  a  settler  would  have  to  abandon  a  settlement 
upon  one  tract  and  to  make  settlement  upon  another  of  which  he  might 
perfect  entry. 

The  owner  of  the  scrip  can  not  require  that  the  land  shall  be  sur- 
veyed, but  he  must  await  the  pleasure  of  the  government.  When  this 
would  be  done  no  one  could  tell,  and  to  hold  that  the  scrip  could  be 
held  in  this  status  for  an  indefinite  period,  with  no  right  in  the  locator 
to  perfect  his  claim,  but  with  the  right  remaining  in  the  government, 
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either  to  dispose  of  the  land  to  others,  or  to  defer  indefinitely  the  con- 
summation of  the  entry  by  neglei^ting  to  survey  the  land,  is  not  war- 
ranted upon  any  principle  of  law,  right,  or  justice. 
Your  decision  is  reversed. 


TIMBER  CULTURE  CONTEST-APPLICATION  TO  ENTER. 

Hudson  v.  Francis. 

An  application  to  ent«T,  filed  by  a  second  contestant  with  his  affidavit  of  contest 
against  a  timber  culture  entry,  operates  to  reserve  the  land,  subject  only  to  the 
rights  of  the  first  contestant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  8,  1892. 

On  January  29,  1879,  Moses  Votaw  made  timber-culture  entry  of  the 
SE.J  of  Sec.6,  Tp.  6  S.,  E.  27  W.,  Oberlin  land  district,  Kansas. 

On  June  13, 1885,  Martin  L.  Campbell  brought  contest  against  the 
entry. 

On  April  12, 1888,  Mattie  Hudson  filed  contest  against  the  entry, 
alleging  not  only  that  Votaw  had  not  complied  with  the  law,  but  that 
the  contest  of  Campbell  against  it  was  collusive  and  fraudulent,  to  pre- 
vent it  from  being  attacked  by  any  other  contestant  until  a  sale  of  the 
relinquishment  could  be  made.  Her  contest  was  held  subject  to  that 
of  Campbell. 

Campbell's  contest  case  in  due  time  reached  the  Department,  by 
which  it  was  considered,  and  on  July  1,  1889,  dismissed. 

On  that  same  day,  Votaw's  relinquishment  was  filed,  together  with 
Campbell's  waiver  of  his  preference  right;  and  James  A.  Francis  was 
allowed  to  make  timber-culture  entry  of  the  tract. 

On  August  28, 1889,  Hudson  (the  second  contestant)  applied  to  make 
timber-culture  entry  of  the  same  by  virtue  of  her  preference  right,  but 
her  application  was  rejected  because  of  the  prior  entry  of  Francis. 
Hudson  appealed  to  your  office,  which  ordered  a  hearing  to  determine 
the  rights  of  the  parties.    Both  parties  and  their  attorneys  were  presen  t. 

The  local  officers  recommended  that  Francis'  entry  be  canceled  and 
Hudson's  application  allowed. 

Francis  appealed,  and  you  affirmed  the  judgment  of  the  local  officers. 
He  now  appeals  to  the  Department. 

The  question  at  issue  is  as  to  the  validity  of  Francis's  entry,  made 
while  Hudson's  contest  and  application  to  enter  were  pending. 

Counsel  for  Francis  contends  that  said  contest 

nerer  became  operative,  because  no  notice  was  ever  issued,  nor  costs  paid  by  her, 
consequently  she  has  never  brought  herself  within  the  spirit  and  meaning  of  the 
act,  and  for  this  reason,  as  a  matter  of  law,  she  never  had  any  preference  right  of 
entry. 
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It  is  the  ruling  of  this  Department  that  the  pendency  of  an  applica- 
tion to  enter,  filed  by  a  second  contestant  with  his  affidavit  against  a 
timber-calture  entry,  operates  to  reserve  the  land,  subject  only  to  the 
rights  of  the  first  contestant    (Carson  v.  Finity,  10  L.  D.,  532.) 

Your  decision  recognizing  Hudson's  preference  right  of  entry  is 
affirmed,  and  the  entry  of  Francis  will  be  held  subject  thereto. 


BAILROAD  LANDS- ACT  OF  MARCH  8,  1887. 

Eeno  V.  Cole. 

On  publication  of  notice  of  intention  to  porchaae  under  section  5^  act  of  March  S, 
1887,  an  adyerse  claimant  \a  entitled  to  special  notice  of  such  proceeding. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  La/nd 

Office^  August  P,  1892. 

The  ]Sr.  i  of  the  I^W.  J,  Sec.  3,  T.  3  S.,  R.  69  W.,  Denver,  Colorado,  is 
within  the  limits  of  the  grant  to  the  Union  Pacific  Eailway  Company^ 
the  right  of  which  attached  August  20, 1869. 

In  March,  1874,  the  company  sold  it  to  William  H.  Band,  and  through 
several  transferees  it  finally  reached  the  hands  of  Lyman  H.  Cole  in 
January,  1885,  who  immediately  took  possession  and  has  continued  so 
in  possession  ever  since,  and  has  made  improvements  amounting  to 
several  thousand  dollars.  It  is  all  under  cultivation,  supplied  by  water 
by  irrigating  ditches,  and  is  valued  at  more  than  a  hundred  dollars  an 
acre. 

The  tract  was  excepted  from  the  grant  to  the  railroad  by  the  unex- 
pired pre-emption  filing  of  one  Amos  Eand^  made  in  1865.  His  claim 
was  never  prosecuted  to  patent,  and  the  only  other  claim  existing 
against  that  of  Cole  is  the  homestead  entry  of  Evan  E.  Beno,  allowed 
December  28, 1888,  while  Cole  was  so  as  aforesaid  in  the  possession  and 

cultivation  of  the  land. 
In  May,  1889,  Cole  published  notice  of  his  intent  to  oflFer  proof  July 

5,  in  support  of  his  right  to  purchase  under  the  5th  section  of  the  act 
of  March  3, 1887  (24  Stat.,  556).  On  the  day  named  in  the  notice,  he 
appeared,  with  his  witnesses,  and  submitted  his  proof,  neither  Beno 
nor  the  company  appearing  to  oppose  it. 

July  13,  eight  days  after  Cole  had  made  proof,  Beno  filed  an  affidavit 
with  the  local  officers,  setting  out  his  entry  of  the  land  in  1888,  his 
residence  there  since,  and  improvements  of  the  value  of  $250;  that  he 
had  no  notice  of  Cole's  application  to  purchase,  and  did  not  know  of  it 
until  July  12,  or  he  would  have  been  there  to  oppose  it  and  assert  his  own 
claim  to  the  land,  and  that  the  ^^  statements  of  said  Cole  in  said  proof, 
as  to  affiant's  building  his  house  in  the  night,  and  as  to  the  value  of 
affiant's  improvements  and  as  to  other  facts  which  affiant  is  now  un- 
able to  specify,  are  not  true;"  and  asked  for  a  rehearing  to  enable  him 
to  appear  in  his  own  behalf  and  defend  his  entry. 
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The  then  register  and  receiver  sustained  his  motion,  and  appointed 
September  23, 1889,  for  him  to  appear  and  submit  testimony  in  support 
of  his  claim.  Both  parties  (Bene  and  Oole)  appeared  on  that  day,  and 
stipulated  that  the  case  be  continued  until  October  26.  At  that  date 
they  again  appeared,  when,  on  motion  of  counsel  for  Cole,  the  hearing 
was  dismissed  by  the  local  officers,  they  holding  that  it  was  error  to 
continue  to  continue  the  cause  to  allow  Beno  to  submit  his  proof.  They 
then,  on  the  proof  submitted  by  Cole,  recommended  that  the  entry  of 
Beno  be  canceled  and  the  proof  of  Cole  allowed.  Beno  apx)ealed,  and, 
by  your  decision  of  July  31, 1891,  now  before  me  on  appeal  of  Beno, 
you  held  his  entry  for  cancellation. 

The  land  having  been  excepted  from  the  grant  to  the  railroad  by  the 
filing  of  Band,  was  unappropriated  when  Beno  made  his  entry,  in  1888. 
ffis  entry  was  properly  allowed,  subject  only  to  the  preference  right  of 
purchase  by  Cole,  upon  showing  compliance  with  the  terms  of  the  5th 
section  of  the  act  of  March  3, 1887,  supra. 

The  circular  of  this  Department  of  February  13, 1889,  in  reference 
to  proceedings  to  obtain  title  under  this  act,  prescribes  that,  "Appli- 
cants to  purchase  under  this  section  (5)  will  be  required  to  publish 
notice  of  intention,  as  directed  by  instructions,  under  the  third  and 
fonrtli  sections,"  which  is  the  same  as  in  pre-emption  and  homestead 
cases  (see  8  L.  D.,  bottom  of  pages  350  and  351). 

When  there  are  adverse  claimants  under  pre-emption  filings  and  one 
publishes  notice  of  his  intention  to  make  final  proof,  the  adverse 
claimant  should  always  be  specially  cited.  (Instructions,  3  L.  D.,  112.) 
This  requirement  also  extends  to  railroad  companies  who  have  made 
selection  of  the  land  for  which  proof  is  offered.  (Central  Pacific  B.  B. 
V.  Geary,  7  L.  D.,  near  bottom  of  page  150). 

While  such  notification  to  an  adverse  claimant  need  not  be  a  per- 
sonal notice,  as  required  on  resident  defendants  in  contest  cases,  yet  it 
should  be  actual  notice,  either  personal  or  by  registered  letter  (or  un- 
registered letter,  the  receipt  of  which  is  shown  or  acknowleged).  I 
do  not  think  that  x>ersonally  mentioning  the  other  claimants  in  the 
published  notice,  as  in  this  case,  is  a  sufficient  compliance  with  the 
rule  requiring  them  to  be  specially  notified, 

Beno  in  his  affidavit  shows  that  he  received  no  actual  notice,  and 
knew  nothing  about  Colons  submission  of  proof,  until  a  week  after  he 
had  made  it.  He  then  api>eared  and  asked  to  be  heard  in  defense  of 
his  rights.  This  was  at  first  granted  him,  and  the  privilege  subse- 
quently withdrawn,  when  he  was  present,  ready  to  oflFer  his  testimony. 

It  is  true,  the  evidence  submitted  by  Cole  seems  to  give  him  a  clear 
title  to  purchase  the  land,  yet  Beno  says  he  can  show  a  different  state 
of  &ct«,  and  for  fear  injustice  might  possibly  be  done  him  by  refusing 
him  a  trial,  I  shall  reverse  your  judgment. 

The  case  is  therefore  remanded,  to  allow  Beno,  upon  proper  notice 
to  all  parties  interested,  to  show  if  he  can,  any  good  reason  why  Cole's 
application  to  purchase  should  be  denied  and  his  entry  sustained. 
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TIMBER  CUXTIJRE  ENTBT-COM MUTATION. 

Andbew  W.  Glenn. 

The  right  to  oommute  a  timber  cultare  eatry  under  sectioa  1,  aot  of  March  3, 1891, 
can  only  be  exercised  by  a  resident  of  the  State  or  Territory  in  which  the  land 
is  situated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Officej  August  10, 1892. 

On  the  15th  of  December,  1882,  Andrew  W.  Glenn  made  timber-cul- 
ture entry  for  the  NB.  J  of  Sec.  11,  T.  129  N.,  R.  62  W.,  Aberdeen  land 
district,  Dakota  Territory. 

On  the  8th  of  June,  1891,  he  made  commutation  final  proof,  under 
the  first  section  of  the  act  of  Mai'ch  3,  1891  (26  Stat.,  1095),  before  the 
clerk  of  the  district  court,  fourth  judicial  district,  Dickey  county,  St-ate 
of  North  Dakota,  which  was  within  the  Fargo  land  district,  wherein 
said  land  in  situated.  In  such  commutation  proof  he  stated  that  his 
post  office  address  was  Aberdeen,  South  Dakota,  and  that  he  had  re- 
sided continuously  within  the  limits  of  the  territory  comprised  in  said 
State,  ever  since  the  date  of  making  his  said  entry. 

His  final  proof  was  forwarded  to  the  local  land  office  at  Fargo,  and^ 
on  the  13th  of  June,  1891,  Glenn  was  notified  by  the  register  that  it  w<as 
rejected  by  that  office,  '^ifor  the  reason  that  it  appears  from  the  said 
proof  that  you  are  not  an  actual  bona  fide  resident  of  the  State  in  which 
the  tract  is  located,  as  provided  by  the  act  of  March  3, 1891.'^ 

From  such  action  by  the  local  officers,  he  appealed  to  your  office,  and, 
on  the  25th  of  July,  1891,  you  rendered  a  decision  in  the  case,  affirming 
the  decision  appealed  from.  A  further  appeal  brings  the  case  to  the 
Department,  the  errors  complained  of  in  your  decision  being  specified 
as  follows: 

First.  In  holding  that  claimant  was  not  qualified  to  make  proof,  under  aot  of  March 
3,  1891. 

Second.  In  holding  that  because  claimant's  residence  was  not  in  the  same  State  in 
which  the  said  tract  is  located,  he  was  not  entitled  to  make  proof,  under  the  pro- 
Tisions  of  said  act  of  March  3, 1891. 

Besidence  upon  the  land  for  which  entry  was  made  has  never  been 
required  by  any  of  the  acts  of  Congress,  the  object  of  which  was  to 
<^  encourage  the  growth  of  timber  on  western  prairies.'^  These  acts  re- 
quired the  possession  of  certain  qualifications  by  persons  desiring  to 
make  entries,  and  the  performance  of  certain  acts  and  the  securing  of 
certain  results  after  entry  was  made,  before  title  to  the  land  could  be 
obtained.  They  also  provided  that  no  certificate  or  patent  should  issue 
for  any  land  so  entered,  until  the  expiration  of  eight  years  from  the  date 
of  such  entry,  and  allowed  five  years  further  time  to  ftilly  comply  with 
the  provisions  of  the  law,  should  such  additional  time,  or  any  part 
thereof^  be  necessary. 
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The  act  of  March  3, 1891,  which  was  <<an  act  to  repeal  timber-coltare 
laws,  and  for  other  purposes,"  provided  j 

that  any  person  who  has  made  entry  of  any  pablic  lands  of  the  United  States  under  I 

the  timber-caltare  laws,  and  who  has  for  a  period  of  'four  years  in  good  faith  oom-  ! 

plied  with  the  provisions  of  said  laws  and  who  is  an  iictoal  h<ma  fide  resident  of  the 
State  or  Territory  in  which  said  land  is  located  shall  be  entitled  to  make  final  proof 
thereto,  and  acqnire  title  to  the  same,  by  the  payment  of  one  dollar  and  twenty-five 
cents  per  acre  for  snch  tract. 

It  is  nnder  the  provision  quoted  that  Glenn  seeks  to  obtain  title  to 
tiie  land  in  question.  His  final  proof  shows  that  he  has  for  a  period  of 
more  than  four  years  in  good  faith  complied  with  the  provisions  of  the 
timber-culture  laws,  in  the  matter  of  cultivation,  and  the  planting  of 
trees  and  tree  seeds. 

The  provision  allowing  cash  commutation  in  timber-culture  entries 
was  not  contained  in  auy  act  prior  to  that  of  1891,  neither  was  a  resi- 
dence in  the  State  or  Territory,  in  which  the  land  was  located,  made  a 
condition  in  those  acts  upon  which  title  could  be  secured. 

In  his  appeal  from  the  decision  of  the  local  officers  to  your  office,  the 
counsel  for  Glenn  sought  relief  from  the  requirements  of  the  act  of 
1891,  as  to  residence  in  the  State  or  Territory  in  which  the  land  is 
located,  under  Section  1978,  Bevised  Statutes,  which  provides  that: 

An  citizens  of  the  United  States  shall  have  the  same  right  in  every  State  and  Ter- 
ritory, as  is  ei^oyed  by  white  citizens  thereof,  to  inherit,  purchase,  lease,  seU,  hold, 
and  convey  real  and  personal  property. 

This  section  was  intended  to  protect  citizens  of  the  United  States 
from  discriminating  legislation  on  the  part  of  the  several  States  and 
Territories,  and  has  no  application  to  acts  of  Congress  which  confer 
eqaal  privileges  upon  all  x>ersons  similarly  situated. 

By  Glenn's  own  showing  he  has  never  resided  in  the  State  in  which 

the  land  in  qnestion  is  located.    It  is  clear,  therefore,  that  he  can  not 

commute  his  timber-culture  entry  and  purchase  the  land  under  the  act 

of  March  3,  1891,  and  the  decision  appealed  from  is  accordingly  af- 

ilrmed« 

PBE-EMPTION  EKTBT— ADMIXISTBATOB. 

Duncan  v.  Olipton. 

It  is  the  policy  of  the  pre-emption  law  to  aUow  final  proof  and  entry  to  he  made  hy 
an  adminlBtrator  for  the  henefit  of  the  heirs  of  a  deceased  pre-emptor,  hnt  the 
adminiatratoT,  in  snch  case,  mnst  show,  within  a  reasonable  time  after  appoint- 
ment, that  heirs,  capable  of  inheriting,  in  fact  exist. 


As^UtwiU  Secretary  Oh(mdler  to  the  Commissioner  of  the  Qeneral 

La/nd  Office^  August  lOy  1892. 

The  land  involved  in  this  appeal  is  the  S  }  of  SW  i^  SW^  SE  ^Seo. 
6,  and  NW^,  NB  ^  Sec  7,  T.  18,  S.,  B.  4,  Los  Angeles  Galifomia,  land 
district. 

1641_voi- 16 U 
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Tbe  record  shows  that  Joseph  Angnst  filed  pre-emption  declaratory 
statement  for  said  land  April  10, 1886.  It  is  shown  that  in  April,  1887, 
he  died  intestate  and  that  William  W.  Clifton  was  appointed  adminis- 
trator of  his  estate.  On  June  29,  1887,  William  P.  Duncan  made 
homestead  entry  for  the  SB.  J  SW.  J,  and  SW.  J  of  the  SB.  J,  Sec.  6, 
and  ]N".  J  of  IN'B.  J,  Sec.  7,  said  townshij)  and  range. 

In  pursuance  of  published  notice  the  adminstrator  made  final  proof 
before  the  county  clerk  of  San  Diego  county,  February  13,  1889,  when 
Duncan  appeared  and  protested  against  the  acceptance  of  the  same. 
The  testimony  was  taken  and  considering  the  same  the  local  officers, 
June  4, 1889,  recommended  that  the  proof  oflfered  by  Clifton  be  rejected, 
and  that  Duncan's  homestead  entry  be  canceled,  for  non-compliance 
with  the  law.  On  June  12, 1889,  said  Duncan  filed  his  relinquishment 
of  said  land,  and  on  the  same  day  Jesse  E.  Duncan  made  homestead 
entry  of  the  same. 

Cliftx)n  appealed  from  the  decision  of  the  register  and  receiver  reject- 
ing his  final  proof,  and  by  letter  of  May  26  1891  you  decided  that  his 
final  proof  should  have  been  accepted  and  that  he  could  make  the  entry 
for  the  benefit  of  the  heirs  of  August.  You  also  held  that  the  local 
ofiicers  erred  in  allowing  Jesse  R.  Duncan's  entry  of  the  land  pending 
decision  on  the  final  proof  of  Clifton,  but  concluded  that  the  entry  should 
not  be  canceled  without  allowing  the  entryman  a  day  in  court,  and 
therefore  ordered  that: 

I  shall  hold  Clifton's  final  proof  for  acceptance,  and  the  issuance  of  final  certifi- 
cate in  the  name  of  the  heirs  of  Joseph  August  deceased,  subject  to  Jesse  R.  Dun- 
can's right  to  show  cause  within  sixty  days,  why  his  entry  should  not  be  canceled, 
and  final  receipt  issued  to  the  said  heirs. 

Pursuant  to  said  order  Jesse  B.  Duncan  filed  a  motion^  and  affidavits 
in  support  thereof,  June  5, 1891,  setting  forth  reasons  why  his  entry 
should  not  be  canceled,  and  why  final  receipt  to  said  heirs  should  not 
issue  for  said  land.  You  by  letter  of  July  3,  1891,  refused  to  grant  a 
hearing  and  in  passing  upon  the  matter  said  : 

Duncan  knew  when  he  made  the  entry  that  Clifton  had  offered  final  proof,  and  he 
also  knew,  or  is  charged  with  knowledge,  that  Clifton,  as  administrator,  had  the 
right  of  appeal  from  your  decision  adverse  to  him,  and  he  certainly  had  no  right  to 
presume  that  August  left  no  heirs,  and  that  therefore  the  said  D.  S.  would  be  can- 
celed. Moreover  the  probate  records  show  that  Clifton  alleged  that  August  left 
heirs,  and  the  testimony  in  the  case  of  Wm.  P.  Duncan  against  the  said  administra- 
tor also  shows  that  August  had  several  times  mentioned  the  existonoe  of  relatives 
who  could  inherit  under  him. 

Duncan  api)ealed  and  assigns  as  error,  substantially  that  your  deci- 
sion is  against  the  law  and  evidence,  and  that  you  should  have  granted 
him  a  hearing  to  prove  that  there  are  no  heirs  of  August. 

In  the  view  that  I  take  of  this  case,  I  do  not  consider  it  necessary  to 
order  a  hearing  to  determine  the  rights  of  these  parties.  It  is  alleged 
that  there  are  no  heirs  of  August  to  inherit  this  land,  and,  from  the 
testimony  taken  at  the  hearing,  I  conclude  that  there  is  some  founda- 
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tiott  for  this  assertion.  It  is  certainly  shown  that  if  there  were  any 
they  were  unknown  to  both  the  administrator  and  the  friends  of  the 
deceased.  It  is  true  that  they  heard  the  deceased  say  he  had  brothers 
or  sisters^  somewhere,  yet  from  all  the  inquiry  made  by  the  administrator 
he  had  not  been  able  to  find  or  get  any  trace  of  either.  More  than  five 
years  have  now  elapsed  since  the  administrator  was  apx)ointed  and  it 
would  seem  as  if,  with  any  degree  of  diligence,  he  should  have  ascer- 
tained their  existence. 

Wliile  it  is  the  policy  of  the  pre-emption  law  to  allow  final  proof  and 
entry  to  be  made  by  the  administrator  for  the  benefit  of  all  the  heirs  of 
the  deceased  entryman,  yet  I  take  it  that  it  must  be  shown  by  the  ad- 
ministrator, within  a  reasonable  time  after  his  api>ointment,  that  such 
heirs  exist,  capable  of  inheriting,  and  that  the  land  may  not  be  kept 
firom  honest  settlement  an  unreasonable  length  of  time  to  suit  the  wishes 
or  caprice  of  the  administrator. 

You  will,  therefore,  direct  the  local  officers  to  order  the  admiuistrator 
to  make  entry  of  said  land  within  sixty  days  from  receipt  of  notice  of 
this  decision  in  the  name  of  all  the  heirs  of  the  deceased  entryman, 
and  he  shall  present  to  the  register  and  receiver  satisfactory  evidence 
of  the  existence  of  any  and  all  legal  heirs  to  the  estate  of  Joseph 
August  before  being  permitted  to  make  such  entry,  giving  Duncan 
notice  of  the  time  when  said  entry  will  be  made,  that  he  may  be  pres- 
ent and  object  to  the  same  if  he  so  desires.  In  the  meantime  the  entry 
of  Jesse  E.  Duncan  will  be  suspended,  and  if  entry  be  made  as  afore- 
said by  the  administrator  then  the  entry  of  Duncan  will  be  canceled. 
If  the  entry  be  not  made  within  the  time  mentioned,  then  the  final 
proof  made  by  the  administrator  shall  be  rejected  and  the  pre-emption 
filing  of  August  canceled,  and  the  homestead  entry  of  Jesse  B.  Duncan 
reinstated  as  of  the  date  of  the  original  application. 

Your  judgment  is  thus  modified. 


PBK-BMPTION-^BTTLEMENT-ACT  OF  MARCH  8,  1891. 

Bentley  V,  Bartlett. 

Settlement  on  land  ooverod  by  the  existing  entry  of  another  confers  no  right  nnder 
the  pre-emption  law  that  is  protected  by  the  repealing  act  of  March  8,  1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  August  11, 1892. 

I  have  considered  the  appeal  of  Henry  T.  Bentley  fromyonr  decision 
of  April  10, 1891  rejecting  his  application  to  file  pre-emption  declara- 
tory statement  for  the  l^W.  J  of  Sec.  22  T.  22  N.,  E,  64  W.,  Alliance, 
Nebraska  land  district. 

On  January  15, 1891,  he  filed  an  affidavit  of  contest  against  the  home- 
stead entry  of  one  E.  J.  Bartlett  for  said  land  alleging  abandonment. 
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change  of  residence  for  more  than  one  year,  failure  to  settle  upon  and 
coltiyate  the  land  according  to  law,  and  that  the  default  had  not  been 
cured.  I^otice  was  issned  on  this  affidavit  fixing  March  10,  for  the 
hearing  but  does  not  seem  to  have  been  served.  On  March  6,  Bentley 
presented  the  relinquishment  of  Bartlett  duly  acknowledged  under 
date  of  January  8, 1891,  and  his  own  application  to  file  pre-emption 
declaratory  statement  for  said  land  alleging  settlement  January  15, 
1891.  Bartlett's  entry  was  thereupon  canceled  and  Bentley's  filing  re- 
ceived and  made  of  record.  When  the  matter  was  considered  in  your 
office  it  was  held  that  Bentley  could  not  initiate  a  claim  as  against  the 
government  by  his  settlement  made  while  the  land  was  covered  by  an 
existing  homestead  entry  and  his  filing  was  held  for  cancellation  because 
made  after  the  passage  of  the  act  of  March  3,  1891  (26  Stiit.,  1095)  by 
section  4  of  which  all  laws  allowing  pre-emption  of  the  public  lands 
were  repealed.    Said  section  contains  the  following  provisions: 

But  aU  bona-fide  claims  lawfuUy  initiated  before  the  passage  of  this  act,  under 
any  of  said  provisions  of  law  so  repealed,  may  be  perfected  upon  due  compliance 
with  the  law,  in  the  same  manner,  upon  the  same  terms  and  conditions,  and  subject 
to  the  same  limitations,  forfeitures,  and  contests,  as  if  this  act  had  not  been  passed. 

A  claim  under  the  preemption  law  was  initiated  by  settlement  rather 
than  by  filing  in  the  local  office  a  declaratory  statement,  so  that  in  this 
case  the  question  to  be  determined  is  as  to  whether  Bentley's  settlement, 
made  while  the  former  entry  was  of  record,  lawfully  initiated  a  claim 
under  said  law. 

In  the  case  of  Pool  v.  Moloughney  (11  L.  D.,  197)  there  was  presented 
the  question  as  to  the  effect  to  be  given  a  settlement  made  upon  land 
reserved  for  the  purposes  of  a  railroad  grant,  and  after  saying,  that  it 
had  been  repeatedly  held  that  settlement  upon  a  tract  of  land  covered 
by  a  homestead  entry  was  sufficient  to  constitute  a  legal  claim  thereto 
that  would  attach  the  instant  it  became  again  a  part  of  the  public  do- 
main, it  was  said: 

Furthermore,  the  Department  has  repeatedly  held  that  while  no  party  could  secure 
any  right  as  against  the  United  States,  by  virtue  of  a  settlement  made  upon  a  tract 
withdrawn  from  entry,  still  as  between  two  claimants  the  question  of  priority  of 
settlement  can  properly  be  considered  in  determining  their  rights  to  the  tract  in 
contest.  See  Gteer  v.  Farrington  (4  L.  D.,  410) ;  Gudmunson  f .  Morgan  (5  L.  D  ,  147) ; 
Bothwell  t>.  Crockett  (9  L.  D.,  89) ;  Wiley  r.  Raymond  (6  L.  D.,  246) ;  Tarr  v.  Bum- 
ham  (6  L.  D.,  709.) 

This  same  doctrine  was  laid  down  in  the  case  of  Etnier  v.  Zook  (11 
L.  D.,  452)  and  in  Orvis  v.  Birtch  et  al.  (id.,  477).  It  was  said  in  the 
latter  case  that  no  rights  could  be  acquired,  under  the  pre-emption  law, 
by  settlement  upon  land  reserved  from  entry  and  settlement.  See  also 
Smith  V.  Place  (13  L.  D.,  214)  and  Hobson  v.  Holloway  et  al.  (Id.  432). 

In  Stone  v.  Oowles  (13  L.  D.,  192)  it  was  said : 

It  ia  true  that  Stone,  not  having  applied  to  contest  the  timber  culture  entry  of 
Frenohi  must  be  regarded  as  a  trespasser  up  to  the  time  of  the  relinquishment  and 
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oanoellation  of  snoh  entry.  WhUe  the  entry  remained  of  record,  he  could  establish 
no  rights  by  his  settlement,  residence  and  improvements  as  against  French,  or  the 
goyemment;  but  the  instant  the  entry  was  canceled;  his  settlement  ceased  to  be  a 
trespass,  and  he  by  operation  of  law  became  a  settler  on  the  public  domain.  Hia 
settlement  must  therefore  be  regarded  as  of  the  date  of  the  cancellation  of  French's 
entry  and  such  right  of  settlement  *  is  superior  to  that  of  a  homesteader  who  enters 
the  land  immediately  after  the  said  relinquishment.'  Wiley  v.  Raymond  (6  L.  D., 
246.) 

In  this  same  case  on  review  (14  L.  D.,  90)  it  was  held: 

As  against  French,  so  long  as  his  entry  remained  of  record,  or  as  against  the  United 
States,  neither  Cowles  nor  Stone  could  acquire  any  right  by  yirtue  of  their  settle- 
ments upon  the  land  covered  by  French's  entry,  yet  as  between  the  parties  who  have 
tbns  settled,  the  settlement  first  made  in  point  of  time  is  entitled  to  the  highest 
consideration.    Kmger  v.  Dumbolton  (7  L.  D.,  212). 

If  Bentley  bad  on  January  15,  the  date  of  his  settlement,  or  at  any 
time  prior  to  the  cancellation  of  Bartlett's  entry  March  6,  presented  to 
the  local  officers  an  application  to  make  homestead  entry  for  said  land 
such  application  conld  not  have  been  allowed. 

Hanscom  v.  Sines  et  al.  (15  L.  D.,  27)  and  authorities  cited. 

A  homestead  entry  might,  however,  have  been  made  for  any  lands 
subject  to  pre-emption  and  if  Bentley  could  not  legally  make  home- 
stead entry  for  this  land  because  it  was  not  subject  thereto  he  could 
not  for  the  same  reason  lawfully  initiate  a  claim  thereto  under  the  pre- 
emption law.  It  is  clear  that  under  the  authorities  cited  above  Bentley 
did  not,  by  his  settlement  upon  which  his  declaratory  statement  was 
based,  acquire  any  right  as  against  the  United  States  and  it  neces- 
sarily foUows  that  he  did  not  thereby  lawfully  initiate  a  claim  to  said 
*  land  under  the  pre-emption  law.  There  was  no  change  in  the  status 
of  said  land  until  after  the  repeal  of  the  pre-emption  law  by  the  act  of 
March  3,  1891,  and  hence  Bentley  had  no  claim  that  would  come  within 
the  purview  of  the  provision  of  section  four  of  said  law,  hereinbefore 
quoted. 

It  is  probably  true  that  the  former  entryman  had  abandoned  said 
land  and  all  claims  under  his  entry  therefor;  he  had  executed  a  relin- 
quishment thereof^  and  Bentley  had  secured  possession  of  such  relin- 
quishment and  had  placed  it  in  the  mail  addressed  to  the  local  office, 
all  before  the  passage  of  said  repealing  act.  All  these  things  indicate 
good  faith  on  the  part  of  Bentley  and  a  desire  and  intention  to  lawfully 
appropriate  said  land;  but  the  fMt  yet  remains  that  the  land  was  not 
subject  to  such  appropriation  and  did  not  become  so  while  the  pre- 
emption law  remained  in  force. 

Bentiey  acquired  no  rights  by  his  purchase  of  Bartiett^s  relinquish- 
ment, the  rule  being  well  settled  that  the  purchaser  of  a  relinquishment 
can  acquire  no  rights  by  virtue  of  his  purchaseb 

Wiley  V.  Raymond  (6  L.  D.,  246) ; 

GUmore  v.  Shriner  (9  L.  D.,  269) ; 

Armstrong  v.  Miranda  (14  L.  D.,  133). 
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Neither  the  mere  execution  of  the  relinquishment  nor  the  delivery 
thereof  to  Bentley  restored  the  land  to  the  public  domain  or  made  it 
subject  to  appropriation  by  settlement,  for  a  relinquishment  is  inef- 
fectual, so  far  as  releasing  the  land  is  concerned,  until  filed  in  the  proper 
office. 

Wiley  V,  Kaymond  supra; 

Webb  V,  Loughrey  et  aL  (9  L.  D,,  440); 

Armstrong  v.  Miranda  supra. 

I  must  conclude  from  the  facts  in  this  case  that  Bentley  had  not  a 
claim  to  this  land  that  can  properly  be  held  to  come  within  the  scope 
of  the  saying  clause  of  said  repealing  act  and  that,  therefore,  his  pre- 
emption declaratory  statement  should  not  liaye  been  received  and 
placed  of  record. 

The  decision  appealed  from  is  affirmed* 


HOMESTEAD  CONTEST— DEATH  OF  ENTBYMAK. 

Sebl  v.  Sullivan's  Heibs. 

A  charge  of  faUure  to  improve  and  cultivate  the  land  will  not  lie  against  the  heirs 
of  a  deceased  homesteader  where  the  death  of  the  entryman  occurs  within  less 
than  six  months  of  the  expiration  of  the  statutory  period  of  residence  required 
of  the  homesteader* 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  11^  1892. 

I  have  considered  the  appeal  of  Adam  A.  Serl  from  your  decision  of 
August  27, 1891,  dismissing  his  contest  against  the  homestead  entry 
of  Jerry  Sullivan,  deceased,  for  lots  2,  3,  4,  and  K.  ^  of  SW.  ^  of  Sec. 
83  T.  41  K,  B.  4  E.,  Seattle  land  district,  Washington. 

On  July  24, 1885,  Sullivan  made  homestead  entry  of  said  tracts  and 
on  November  5, 1890,  Serl  filed  affidavit  of  contest  against  said  entry 
alleging  that  the  entryman  died  on  or  about  April  1, 1890,  and  that  his 
heirs  and  devisees  had  failed  to  improve  and  cultivate  said  land,  since 
the  death  of  the  entryman,  for  a  period  of  sis:  months. 

November  5, 1890,  a  notice  of  hearing  was  issued  designating  therein 
January  15, 1891,  as  the  day  for  trial  at  the  local  office.  The  contestant 
reported  his  inability  to  obtain  personal  service  on  the  heirs  of  said  de- 
ceasea  party,  whereupon  notice  was  given  by  registered  letter  and  by 
publication,  and  the  time  set  for  the  hearing  extended  to  February  19, 
1891. 

On  the  day  set  for  the  hearing  the  plaintiff  appeared  with  his  wit- 
nesses and  submitted  testimony,  the  defendant  being  in  de&ult,  and 
then  the  case  was  continued  to  February  23,  following,  when  the 
plaintiff  submitted  further  testimony,  and  the  case  was  dosed,  the 
defendant  still  failing  to  appear. 
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The  local  officers  decided  in  favor  of  the  plaintiff  and  recommended 
the  cancellation  of  the  entry.  The  usual  notice  of  such  action  was  sent 
to  the  last  post  office  address  of  the  deceased  entryman  addressed  to  the 
heirs  of  Jerry  Sullivan,  but  was  returned  unclaimed. 

July  21, 1891,  before  any  steps  in  the  matter  had  been  taken  by  you, 
the  heirs  of  Sullivan,  who  in  the  meantime  had  become  cognizant  of  the 
facts  in  the  case,  filed  a  motion  for  the  dismissal  of  the  contest  or  that 
a  re-hearing  be  allowed. 

Under  date  of  August  27, 1891,  you  dismissed  the  contest,  whereupon 
the  plaintiff  appealed. 

The  facts  in  this  case  as  brought  out  are  as  follows:  The  entry  was 
made  July  24,  1885,  and  the  entryman  was  found  dead  in  his  home  on 
the  land  May  24, 189().  Those  who  viewed  the  body  when  found,  judg- 
ing from  appearances,  were  of  the  opinion  that  he  had  been  dead  about 
a  month,  or  that  he  died  about  April  24, 1890,  making  a  period  of  about 
fonr  years  and  nine  months  from  date  of  entry  to  the  date  of  decease, 
or  within  about  three  months  of  the  fall  period  of  five  years  that  the 
settler  is  required  to  comply  with  the  requirements  of  the  homestead  law. 

The  plaintiff  charges  no  default  of  any  kind  against  the  entryman, 
and  there  is  no  apparent  reason  to  doubt  that  he  fully  complied  with 
the  law  from  date  of  entry  in  1886  to  date  of  decease  in  1890,  and  as  a 
matter  of  fact  the  evidence  submitted  by  the  contestant  shows  that 
the  deceased  was  living  on  his  claim,  and  died  there  leaving  crops  of 
timothy  and  potatoes  growing  on  the  land. 

Section  2297  Eevised  Statutes  provides :  that  if  at  any  time  after  3 
homestead  entry  has  been  properly  initiated  and  the  expiration  of  five 
years  thereafter,  it  is  satisfactorily  proved  that  the  entryman  had 
changed  his  residence  therefrom  or  abandoned  the  land,  then  his  entry 
BhaQ  be  forfeited  and  the  land  revert  to  the  government.  Furthermore 
section  2291  Bevised  Statutes  provides  that  if  a  settler  dies  before  the 
end  of  the  five  years  specified  in  the  homestead  law,  the  widow,  or  if 
there  is  none,  the  heirs  may  continue  the  settlement  or  cultivation  and 
obtain  title  on  making  the  necessary  proof. 

In  the  case  at  bar  a  contest  could  not  lie  against  the  heirs  of  the  de- 
ceased settler  from  the  fact  that  the  death  of  said  settler  occurred  only 
three  months  before  the  end  of  the  five  years  specified  in  the  homestead 
law  and  therefore  an  abandonment  on  the  part  of  the  heirs  for  a  period 
of  six  months  as  provided  for  by  said  section  2297  could  not  possibly  be 
made,  and  therefore  it  naturally  follows  that  for  the  period  after  the  de- 
cease of  said  settler,  it  being  less  than  six  months,  the  heirs  were  not  re- 
quired to  reside  upon  or  to  cultivate  the  land,  but  may,  if  they  so  de- 
sire, submit  final  proof  under  section  2291  (supra.)  I  am  of  the  opinion 
that  the  contest  should  not  have  been  allowed  and  should  now  be  dis- 
missed; your  decision  is  therefore  affirmed. 
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liOOAIr  OrFICB>SECONI>  TIMBEB  CUT/TUBB  CONTEST. 

Heilman  v.  Bytebson. 

The  report  of  local  ofQcers  as  to  their  official  acts  should  be  received  as  correct 
and  tme^  and  of  fVill  force,  in  the  absence  of  any  charge  or  evidence  to  the  con- 
trary. 
An  application  to  enter,  filed  by  a  second  contestant  against  a  timber  culture  entry, 
reserves  the  land  covered  thereby  on  the  cancellation  of  such  entry,  subject  only 
to  the  preferred  right  of  the  first  contestant  if  exercised  within  the  statutory 
period. 

First  Assistcmt  Secretary  Chandler  to  the  Commissioner  of  the  Qeneral 

Land  Office^  Augttst  lly  1892. 

I  have  considered  the  appeal  of  George  Heilman  from  yonr  decision 
of  June  16, 1891,  rejecting  his  application  to  make  timber  cnltnre  entry 
for  the  NB.  J  of  Sec.  7,  T.  124,  E.  73  W.,  Aberdeen,  South  Dakota. 

The  facts  in  this  case  are  as  follows :  On  May  18, 1888,  Syver  Syver- 
son  filed  a  contest  against  the  timber  cultore  entry  of  M.  0.  Johnson 
for  said  tract. 

On  March  24, 1890,  George  Heilman  filed  a  contest  against  said  en- 
try of  Johnson,  which  was  held  snbject  to  the  prior  contest  of  Syver- 
son.  On  July  2, 1890,  you  canceled  Johnson's  entry  as  the  result  of 
Sy verson's  contest. 

The  local  oflScers  report  that  on  July  10, 1890,  J.  M.  Paul,  the  at- 
torney for  Syverson,  received  a  notice  from  them  notifying  him  of  the 
cancellation  of  Johnson's  entry  and  of  Syverson's  preference  right  of 
entry.  Syverson  failed  to  make  entry  within  the  thirty  days  allowed 
as  a  preference  right,  but  did  make  liomestead  entry  for  the  tract 
September  9, 1890.  On  September  16, 1890,  Heilman,  the  second  con- 
testant, made  application  to  enter  the  land  under  the  timber  culture 
law.  This  application  was  rejected  by  the  local  officers  by  reason  of 
the  prior  entry  of  Syverson.  On  appeal,  you  sustained  the  entry  of 
Syverson  on  tw^o  grounds:  First,  that  there  was  no  evidence  that  he 
had  been  notified  of  the  cancellation  of  Johnson's  entry,  and  of  his 
preference  right  to  enter  the  land;  and  Second,  that  at  the  time  Syver- 
son filed  his  contest  against  the  entry  of  Johnson  he  filed  an  applica- 
tion to  enter  the  land  and  that  this  application  had  not  been  formally 
acted  upon  at  the  date  of  his  homestead  entry,  September  9, 1890. 

The  contention  of  Heilman  is  that  when  he  filed  the  affidavit  of  con- 
test against  the  entry  of  Johnson,  he  filed  an  application  to  make  en- 
try of  the  land  under  the  timber-culture  law,  that  when  the  thirty  days 
allowed  Syverson  to  enter  expired,  that  his  (Heilman's)  application 
took  effect  upon  the  land,  and  his  right  attached  that  day,  viz.,  August 
10, 1890,  which  was  thirty  days  after  the  notice  was  given  to  Syverson, 
and  which  was  prior  to  the  date  of  Syverson's  homestead  entry  for  the 
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tract.    In  holding  tliat  Sy  verson  was  not  in  defaolt  in  making  his  en- 
try within  the  time  allowed  by  law,  yon  say : 

Ab  before  stated,  I  hold  that  Syyerson  filed  an  application  to  enter,  with  his  con- 
test affidavit;  that  application  reserved  the  land  to  him,  until  it  was  finally  acted 
on  and  although  it  is  treated  as  abandoned  unless  the  applicant  perfects  it  within 
thirty  days  after  receiving  notice,  stiU,  as  it  is  not  shown  that  he  was  so  notified, 
yon  not  having  transmitted  evidence  of  any  notice  to  him,  and  having,  according 
to  your  report,  only  notified  him  of  the  cancellation,  and  of  his  preference  right,  I 
am  compelled  to  hold  that  the  time  aUo  wed  him  by  the  regulations  in  which  to  per- 
fect his  entry  never  commenced  to  run. 

The  fact,  however,  is,  that  the  local  officers  officially  report  that  the 
recognized  attorney  for  Syverson  was  notified  by  them  of  the  fact  of 
the  cancellation  of  Johnson's  entry  and  of  Syverson's  preference  right. 
This  statement  is  not  denied  in  any  way,  it  is  nowhere  alleged  that  snch 
notice  was  not  received,  hence  your  finding  seems  to  be  simply  a  judg- 
ment that  the  official  report  of  the  local  officers  can  not  be  accepted 
as  correct  or  true.  The  correctness  of  such  a  doctrine  can  not  be  ad- 
mitted. 

The  report  of  the  local  officers,  as  to  their  official  acts,  should  be  re- 
ceived as  correct  and  true  and  of  full  force  in  the  absence  of  any  charge 
or  evidence  to  the  contrary. 

It  must,  therefore,  be  held  that  Syverson  did  not  make  his  entry 
within  the  thirty  days  allowed  him  for  that  purpose. 

You  also  found  that  Syverson  filed  an  application  to  enter  the  land 
at  the  time  he  filed  his  contest  against  the  prior  entry  on  the  land,  l^o 
application  is  found  with  the  papers,  no  assertion  is  made  that  he  did 
file  such  an  application,  but  you  base  your  finding  upon  the  fact  that 
among  the  contest  papers  is  found  a  non-mineral  affidavit  bearing  even 
date  with  the  contest  affidavit,  and  the  presence  of  pin-holes  in  said  affi- 
davit indicates  that  it  had  been  attached  to  other  papers  which  have 
been  removed  from  the  record,  and  as  it  is  not  likely  that  Syverson 
would  file  a  non-mineral  affidavit,  without  at  the  same  time,  filing  an 
application  to  enter,  you  find  that  he  did  file  such  an  application. 

In  the  absence,  during  all  this  time,  of  the  assertion  by  Syverson  or 
his  attorney  that  such  an  application  was  filed  your  finding  to  that 
effect  is  based  upon  a  rather  weak  foundation.  In  opposition  to  your 
theory,  I  find  from  the  record  that  when  Syverson  made  his  homestead 
entry  for  the  tract  in  question  under  the  provisions  of  the  act  of  March 
2, 1889,  he  made  affidavit  that  on  June  25, 1885,  he  made  homestead 
entry  for  a  certain  tract  of  land  which  he  relinquished  May  19, 1887,  as 
it  was  not  the  land  he  wanted  to  file  on,  and  was  so  stony  that  he  did  not 
want  it,  hence  at  the  time  he  filed  his  contest  he  was  not  qualified  to 
make  application  to  enter  the  land  as  a  homestead  and  on  May  14, 
1888,  four  days  prior  to  filing  his  contest  he  entered  another  tract  under 
the  timber-culture  law,  heuce  he  was  not  qualified  to  make  application 
to  enter  the  tract  in  question  under  that  law.    In  view  of  these  facts 
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and  in  the  absence  of  any  assertion  that  he  did  file  an  application  to 
enter,  I  think  your  finding  was  en^oneous,  and  his  homestead  entry  can 
not  be  sustained  on  that  ground. 

Syverson  having  failed  to  make  entry  within  the  time  allowed  by 
law,  his  right  as  a  contestant  was  forfeited,  and  the  land  became  sub- 
ject to  the  pending  application  of  Heilman.  Riser  v.  Keech  (7  L.  D., 
25);  Carson  v.  Finity  (10  L.  D.,  532);  Hudson  v.  Francis  (15  L.  D.,  173). 

Tour  decision  must,  therefore,  be  reversed;  the  entry  of  Syverson 
canceled,  and  that  of  Heilman  allowed. 


SOLDrERS  ADDITIONAL  HOMESTEAD-CONTIBMATION. 

DOOTOB  F.  CUSHMAN. 

A  soldier's  additional  entry,  transferred  to  a  hmiaflde  purchaser  prior  to  March  1, 
1888,  is  confirmed  by  section  7,  act  of  March  3,  1891,  even  though  the  alleged 
military  service  of  the  entryman  is  not  verified  by  the  records  of  the  War  De- 
partment. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offiee,  August  13, 1892. 

On  March  30, 1878,  Doctor  Fuller  Cushman  made  a  homestead  entry 
at  Benson,  Minnesota  for  the  SWJ  of  Sec.  6,  T.  117  N.,  E.  39  W.,  con- 
taining 152.86  acres.  He  received  a  patent  for  the  tract  on  March  30, 
1880. 

On  August  30, 1879,  you  certified  that  Cushman  was  entitled  to  an 
additional  homestead  entry  of  not  exceeding  7.14  acres,  as  provided  in 
fiection  2306  Eevised  Statutes. 

On  November  18, 1881  he  made  soldiers'  additional  homestead  entry 
No.  9349  upon  which  he  received  flbaal  certificate  No.  874.  Said  entry 
is  made  for  lot  7,  Sec.  32,  T.  136  N.,  E.  48  W.,  Fargo,  North  Dakota. 
The  right  to  this  additional  entry  is  based  on  service  in  Go,  ^^G-"  51st 
nis.  Vols. 

On  May  9, 1891,  you  directed  the  local  land  officers  to  inform  the 
party  in  interest  that  it  would  be  necessary  for  him  to  furnish  the  data 
by  which  the  entryman's  military  service  could  be  verified,  stating  that 
in  answer  to  repeated  calls  the  Adjutant  General  U.  S.  A.  reports: 
"  The  name  of  Doctor  F.  Cashman  or  Cushman  has  not  been  found  in 
roUs  of  Co.  «  G'^  61st  Ills.  Vols.^^ 

You  held  that  should  the  entryman  not  furnish  the  data  called  for 
within  sixty  days  from  notice,  his  entry  would  be  canceled.  He  has 
appealed  from  your  judgment  to  this  Department,  alleging  substan- 
tially that  the  entry  is  confirmed  by  the  seventh  section  of  the  act  of 
March  3, 1891  (26  Stat.,  1095). 

It  is  shown  by  the  affidavit  of  the  attorney  of  Cushman  that  he  acted 
as  attorney  in  fact  for  Cushman,  to  sell  and  convey  the  land  in  ques- 
tion, and  that  he  believes  said  conveyance  was  made  sometime  in  the 
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year  1884,  and  to  one  Erick  Johnson;  that  he  is  informed  by  the  regis- 
ter of  deeds,  under  date  of  June  2, 1891,  that  said  Erick  Johnson  deeded 
said  property  to  Charles  Juleu  (or  Julin)  on  March  20, 1891. 

The  record  shows  that  the  entry  in  question  was  made  in  1881,  and 
the  final  certificate  issued.  The  tract  was  sold  after  final  entry  and 
before  March  1,  1888,  to  one  Erick  Johnson.  lS"o  adverse  claim  exists 
which  originated  prior  to  the  final  entry,  and  no  fraud  has  been  found 
on  the  part  of  the  purchaser.  It  follows  that  the  entry  is  confirmed  by 
the  seventh  section  of  the  act  of  March  3,  1891  (26  Stat.,  1095),  pro- 
vided, always,  that  the  sale  to  Johnson  was  for  a  valuable  considera- 
tion and  he  was  a  bona  fids  purchaser.  Your  judgment  denying  confir- 
mation is  reversed.    Jesse  W.  Finch  (14  L.  D.,  573). 

You  will  isaue  a  patent  on  the  entry  in  question  as  soon  as  the  pres- 
ent holder  of  the  land  shall  furnish  evidence  that  Johnson  paid  a  valu- 
able consideration  for  the  tract,  and,  in  short,  furnish  aU  the  evidence 
required  by  the  circular  of  instructions  to  Chiefs  of  Divisions,  (12  L.  D.^ 
450). 

Oox  V.  Newbury. 

Motion  for  the  review  of  departmental  decision  of  April  5, 1892^  14  L« 
B.,  352^  denied  by  Acting  Secretary  Chandler  August  15, 1892. 


PBACnCB-APPEAIi-AMBKDEB  BUIiB  81. 

SAKDEBS  V.  KOBTHEBN  PACIFIC  B.  B.   CO. 

Hid  General  Land  Office  should  not  deny  the  right  of  appeal  until  an  attempt  is 
made  to  exercise  such  right. 

The  faUnxe  of  a  party  to  appeal  from  the  decision  of  the  local  office  upon  a  question 
of  fact,  as  a  rule  deprives  such  party  of  the  right  to  appeal  to  the  Department  in 
the  event  that  the  action  of  the  local  office  is  approved  by  the  Commissioner ; 
bnt  where  such  action  is  disapproved,  said  party  is  entitled  to  be  heard  on  ap- 
peal in  case  of  subsequent  adverse  action  in  the  General  Land  Office. 

Acting   Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land 

Office,  August  16,  1892. 

I  have  considered  the  petition  for  certiorari,  filed  by  tlie  Northern 
Pacific  Bailroad  Company,  in  the  case  of  Junius  G.  Sanders  against  said 
company,  involving  the  N"W.  J,  Sec.  21,  T.  10  N".,  B.3  W.,  Helena  land 
district,  Montana. 

This  land  is  within  the  primary,  or  granted,  limits  of  the  grant  for 
the  Northern  Pacific  Bailroad  Company,  as  shown  by  the  map  of  defi- 
nite location  filed  July  6, 1882,  and  was  also  included  within  the  limits  of 
the  withdrawal  upon  the  map  of  general  route  filed  February  21, 1872. 

This  township  was  sm-veyed  in  1868,  the  tract  in  question  being  re- 
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turned  as  "  agricultural  lands,"  and  is  in  close  proximity  to  the  city  of 
Helena. 

The  records  show  no  claim  to  this  land,  until  on  August  12, 1880, 
George  P.  Beeves  et  aL  made  mineral  application,  "So,  803,  for  a  patent 
to  said  tract  as  a  placer  mining  claim,  the  same  being  based  upon  a 
location  made  by  the  applicants,  March  15, 1880. 

The  company  protested  against  said  application,  upon  which  a  hear- 
ing was  directed  to  determine  the  character  of  the  land,  but  the  case 
never  went  to  trial. 

On  May  11, 1888,  Sanders  applied  to  make  homestead  entry  of  the 
laud,  and  his  application  not  being  received,  he  filed  a  protest,  alleg- 
ing the  non-mineral  character  of  the  land,  and  that  the  pendency  of 
the  mineral  application  at  the  date  of  the  definite  location  of  the  North- 
ern Pacific  Railroad  served  to  defeat  the  grant  for  that  company. 
Upon  this  protest  the  local  officers  ordered  a  hearing,  citing  the  min- 
eral applicants  and  the  company  to  appear. 

After  a  continuance,  all  parties  appeared,  and  the  hearing 'was  pro- 
ceeded with.  Upon  the  testimony  adduced,  the  local  officers  held  the 
land  to  be  agricultural  in  character  and  subject  to  Sanders'  application, 
they  having  considered  the  pendency  of  the  mineral  application  at  the 
date  of  the  definite  location  of  the  road  as  sufficient  to  defeat  the  grant. 

From  this  decision  the  company  filed  notice  of  appeal,  but  the  same 
was  not  served  as  required  by  the  rules  of  practice,  and  did  not  con- 
tain a  specification  of  errors. 

The  mineral  claimants  also  appealed,  but  out  of  time. 

Your  decision  of  November  6,  1890,  therefore,  reviewed  the  case 
under  rule  48  of  practice,  and  reversed  the  decision  of  the  local  officers, 
holding  that  the  pendency  of  the  mineral  application  at  the  date  of  the 
definite  location  of  the  road  did  not  serve  to  defeat  the  grant. 

Upon  a  motion  for  review  filed  by  Sanders,  you,  under  date  of  April 
19, 1892,  reversed  your  decision  of  November  6,  1890,  and  sustained 
the  decision  of  the  local  office,  holding  the  tract  to  be  excepted  from 
the  grant,  and  therein  held,  under  amended  rule  81  of  practice,  that 
the  company  "  will  have  no  right  of  appeal  from  this  decision,  but 
action  in  the  case  will  be  suspended  for  twenty  days  under  rule  85,"  etc. 

On  May  4, 1892,  the  company  filed  its  appeal  from  your  decision  of 
April  19, 1892,  and  in  the  letter  of  transmittal  urged  that  your  denial 
of  their  right  of  appeal  was  due  to  an  error  of  fact. 

May  13,  1892,  you  returned  the  appeal,  the  company  next  day  filing 
the  petition  for  certiorari  now  under  consideration. 

A  motion  is  made  on  behalf  of  Sanders  to  dismiss  the  petition  of 
certiorari,  upon  the  ground  that  it  is  filed  out  of  time.  This  motion 
must  be  denied,  for  the  reason  that  so  much  of  the  Commissioner's  de- 
cision of  April  19, 1892,  as  held  against  the  right  of  appeal  in  the  com- 
pany^  was  premature^  because  made  before  the  company  had  offered  to 
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file  an  appeal.  Atlantic  and  Pacific  Bailroad  Company  v.  Pate,  4 
L.  D.,  52. 

The  appeal  was  filed  May  4, 1892,  with  a  letter  calling  attention  to 
what  was  claimed  to  be  an  error  of  fact.  Said  appeal  was  returned 
May  13, 1892,  and,  as  before  stated,  the  petition  under  consideration 
was  filed  next  day. 

I  must  therefore  hold  that  the  company  is  properly  before  the  De- 
partment on  the  petition,  which  will  be  considered  on  its  merits. 

The  sole  ground  for  the  denial  of  the  right  of  appeal  in  the  company 
is  that  it  failed  to  take  a  perfect  appeal  from  the  decision  of  the  local 
officers.    It  did  appeal,  however,  but  the  same  was  defective. 

While  under  rule  of  practice  81,  as  amended,  a  failure  to  appeal  from 
the  decision  of  the  local  officers  ux)on  a  question  of  fact  will,  as  a  gen- 
eral rule,  deprive  the  party  of  the  right  of  appeal  to  this  Department, 
where,  upon  consideration  of  the  case,  your  office  affirms  the  decision 
of  the  local  officers,  yet  I  am  of  the  opinion  that  said  rule  does  not  af- 
fect a  case  of  this  nature. 

In  the  first  place,  admitting  the  company  to  have  been  in  default  in 
not  filing  a  proper  appeal  from  the  local  office,  yet  under  the  rules  of 
practice  it  became  your  duty  to  consider  the  case,  even  though  no  ap- 
I>eal  had  been  taken,  and  in  your  first  decision  you  reversed  the  action 
of  the  local  officers,  not  upon  a  question  of  fact,  but  an  application  of 
the  law  to  the  given  facts,  and  by  that  decision,  which  was  in  favor  of 
the  company,  it  was  placed  in  prox>er  standing  in  the  case  and  must  be 
held  to  be  entitled  to  thereafter  defend  its  case  ih)m  any  subsequent 
action. 

It  is  true  that,  upon  a  motion,  you  reversed  your  former  decision,  but 
having  brought  the  company  into  court  by  your  first  decision,  which 
must  be  the  legal  effect  of  your  judgment  in  its  favor,  it  can  not  there- 
after be  deprived  of  its  rights  to  prosecute  its  case  to  a  higher  tribunal, 
providing  it  complies  with  the  rules. 

There  are  other  reasons  why  the  company  should  be  entitled  to  the 
right  of  appeal  in  this  case,  but  having  already  decided  that  the 
right  oi  appeal  exists  in  the  company,  a  further  discussion  of  the  mat- 
ter is  unnecessary. 

The  petition  is  there&re  granted,  and  the  papers  accompanying 
your  letter  of  May  20, 1892,  are  herewith  returned,  with  directions  to 
advise  the  oompany  of  its  right  of  appeaL 
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PRACTICE— REVIEW— APPEAXr-CEBTIOBABI. 

Cbawpobd  et  al.  v.  Dickinson  bt  al. 

The  promnlgation  of  a  departmental  decision  is  not  subject  to  revieir  by  the  Com* 

missioner,  nor  will  an  appeal  lie  from  such  action. 

Acting  Secretary  Chandler  to  the  Commissioner  of  ih>e  General  La/nd 

Office^  August  17^  1892. 

By  your  letter  of  May  10, 1892  you  transmitted  the  application  of 
George  B.  Crawford  et  al.  for  certiorari  in  the  case  of  George  B.  Craw- 
ford et  al.^  V.  John  T.  Dickinson  et  al.^  involving  the  W.  J  of  See.  36,  T. 
10  N.,  K  7  E.,  Salt  Lake  land  district,  Utah. 

On  the  21st  day  of  May,  1892,  an  answer  to  said  application  was  filed 
here,  and  upon  an  inspection  of  the  papers  the  Department  on  the  8th 
day  of  July  found  that,  in  order  to  pass  upon  the  questions  involved,  it 
would  be  desirable  to  examine  the  original  papers  and  record  in  the 
case,  and  thereupon  directed  them  to  be  sent  up,  which  you  did  by  let- 
ter of  July  25, 1892.  It  appears  from  an  examination  of  the  applicatiou 
and  the  pai>ers  in  the  case,  that  on  September  18, 1883,  Dickinson  made 
desert  land  entry  for  the  W.  ^  of  said  section  35^  and  on  May  2, 1884, 
made  final  proof,  and  received  a  final  certificate  therefor;  that  on  May 
5, 1884,  he  sold  and  transferred  his  interest  in  said  land  to  William 
Crawford;  and  on  May  30, 1885,  Harry  Booth  and  Edwin  S.  Crocker 
purchased  it  from  Crawford. 

On  June  7, 1890,  you  canceled  Dickinson's  entry,  and  on  November 
29, 1890,  Booth  and  Crocker,  as  transferees,  applied  to  have  said  entry 
reinstated. 

After  Dickinson's  entry  was  canceled,  and  on  the  22nd  day  of  July, 

1890,  Crawford  made  homestead  entry  for  a  part  of  the  land  embraced 
in  said  entry,  and  on  August  1, 1890,  Smock  make  homestead  entry  for 
the  remainder  of  said  land. 

On  December  12, 1890,  you  directed  the  local  officers  to  notify  Craw- 
ford and  Smock  to  show  cause,  within  sixty  days,  why  their  entries 
should  not  be  canceled,  with  a  view  to  the  reinstatement  of  said  desert 
land  entry. 

The  homestead  entryman  filed  certain  affidavits,  in  resxN>nse  to  your 
direction  to  show  cause,  which  were  considered  by  you,  on  Apidl  7, 

1891,  in  connection  with  the  application  of  Booth  and  Crocker  for  the 
reinstatement  of  the  Dickinson  entry,  and  thereux)on  you  held  said 
homestead  entries  for  cancellation,  and  also  held  that  "  it  would  seem 
that  the  canceled  entry  (of  Dickinson)  should  be,  as  the  petitioner 
prays,  reinstated."  From  your  decision  all  of  the  parties,  filed  what 
purported  to  be  appeals,  but  as  no  notice  was  served  on  either  party  by 
the  other  in  taking  said  appeals,  they  were  all  dismissed  by  the  Depart- 
ment on  the  20th  day  of  November,  1891,  and  the  record  was  returned 
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to  yon  for  appropriate  action.  Crawford  et  al.^  v.  Dickinson  et  al.,  13 
L.  D.,  574. 

After  the  record  was  returned  to  you,  and  on  the  19th  day  of  Decem- 
ber, 1891,  you  promulgated  the  departmental  decision  of  IN^ovember 
20th,  and  at  the  same  time  canceled  the  homestead  entries  of  Crawford 
and  Smock,  and  reinstated  the  entry  of  Dickinson.  You  also  directed 
the  register  and  receiver  to  <'  advise  all  parties  in  interest  of  this  action, 
allow  thirty  days  within  which  to  file  motion  for  review  of  said  decision, 
and  at  the  proper  time  report  the  action  taken." 

On  the  6th  day  of  February,  1892,  the  local  oflScers  transmitted  to 
yon  a  motion  by  the  homestead  entrymen  **  for  review  of  decision  of 
Hon.  Commissioner  of  the  General  Land  Office,  under  *  G '  De<iember  19, 
1891,  to  cancel  homestead  entries  8816  and  8823."  which  motion  you  dis- 
missed on  the  21st  day  of  March,  1892,  for  the  reason  that  said  motion 
was  not  for  the  review  of  the  departmental  decision  of  November  20, 
1891,  but  for  the  review  of  the  action  of  your  office  of  December  19, 
1891,  and 

The  oDly  action  taken  by  this  office  in  the  letter  which  was  not  determined  by  the 
Acting  Secretary's  was  the  reinstatement  of  Dickinson's  deeert  land  entry,  a  matter 
solely  between  the  government  and  parties  claiming  under  said  entry,  and  one  in 
which  neither  Crawford  nor  Smock  appear  to  have  any  interest. 

This  action  of  yours  the  homestead  entrymen  seek  to  have  reviewed 
under  rules  83  and  84  of  the  Bules  of  Practice. 

Your  decision  of  April  7, 1891,  holding  for  cancellation  the  homestead 
entries  of  Crawford  and  Smock,  became  final  by  reason  of  the  failure  of 
said  parties  to  perfect  their  appeals  therefrom  within  the  time,  and  in 
the  manner,  provided  by  the  Bules  of  Practice.  The  legal  effect,  of  the 
departmental  decision  in  dismissing  said  appeals,  was  to  make  the  de- 
cision appealed  from  final  and  binding  upon  all  parties  concerned,  so 
long  as  the  judgment  dismissing  the  appeals  remains  in  force.  ISo  mo- 
tion for  review^  or  rehearing  of  that  judgment  having  been  made^  with- 
in the  time  prescribed  by  the  Bules  of  Practice,  it  has  become  final,  and 
conclusive  upon  all  parties  to  it.  The  right  of  the  parties  to  be  heard 
on  their  apx>eals  was  lost  by  their  laches  in  failing  to  serve  notices  of 
their  appeals  as  provided  by  the  Bules  of  Practice. 

The  writ  of  certiorari  will  not  be  granted  when  the  right  to  be  heard 
on  appeal  is  lost  through  the  laches  of  the  applicant.  Frary  t.  Frary 
et  al  (13  L.  D.,  478);  Nichols  v.  Gillette  (12  L.  D.,  388). 

Tour  decision  of  March  21, 1892  dismissing  the  motion  for  review  of 
your  letter  of  December  19, 1891,  was  correct,  for  the  reason  that  in  so 
far  as  Crawford  and  Smock  are  concerned,  said  letter  simply  promul- 
gated the  departmental  decision  of  November  20, 1891,  dismissing  their 
appeals,  and  as  such  was  not  in  any  manner  the  subject  of  review  by 
you.  Nor  will  an  appeal  to  the  Department  lie,  from  the  promulgation 
by  you,  of  a  departmental  decision.  A  careful  examination  of  the  rec- 
ord fails  to  show  that  any  injustice  has  been  done  to  the  applicants. 

The  application  for  certiorari  is  therefore  denied. 


192  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

RIGHT    OF   TV  AY-STATION  GKOUNDS— TJN8URVETBD   LAND. 

Spokane  Falls  and  STobthebn  Ey.  Co. 

The  appToval  of  a  right  of  way  map  over  nnsnryeyed  land  confers  no  franchise,  and 
under  the  regulations  of  March  21, 1892,  a  plat  of  station  grounds,  on  unsurveyed 
land,  will  not  be  approved,  although  a  map  showiug  the  line  of  ro{.d  over  such 
land  may  have  been  approved  in  accordance  with  former  practice. 

Acting  Secfetary  Chandler  to  the  Oommissioner  of  the  General  Land  Office, 

August  17,  1892. 

I  have  at  hand  your  letter  of  the  16th  instant  submitting  a  plat  filed 
by  the  Spokane  Falls  and  Northern  Railway  Company,  for  the  purpose 
of  securing  the  benefits  of  the  right  of  way  act  of  March  3, 1875,  and 
covering  a  tract  of  unsurveyed  land  in  Washington  selected  for  station 
purposes. 

You  set  forth  the  fact  that  on  March  21,  last,  14  L.  D.,  336,  the 
Department  directed  in  a  letter  to  your  office,  that  maps  over  unsur- 
veyed lands  should  not  be  submitted  for  approval  as  the  right  of  way 
railroad  act  does  not  provide  for  the  filing  and  approval  of  maps  over 
lands  of  that  character.  You  state  further  that  a  map  filed  by  the 
company  and  covering  the  section  of  road  over  unsurveyed  lands  for 
which  this  selection  is  made,  was  approved  by  the  Department  on 
October  28, 1890,  and  submit  the  question  as  to  whether  or  not  this 
plat  should  be  approved,  in  face  of  the  above  determination  of  the  De- 
I)artmenr,  because  of  the  approval  of  the  map  before  March  21,  1892. 

The  precise  point  on  which  you  desire  a  ruling  is  stated  to  be  that 

aa  the  franchise  for  right  of  way  had  previously  been  granted  it  is  desired  to  know 
whether  this  franchise  would  not  also  secure  the  approval  of  the  selection  by  the 
company  for  station  grounds. 

In  reply  I  have  to  state  that  on  February  12, 1883,  in  departmental, 
letter  to  the  then  Commissioner  of  the  General  Land  Office,  1  L.  D.,  397, 
it  was  decided  that 

any  regulation  of  this  Department  requiring  or  providing  for  the  filing  of  maps 
over  the  unsurveyed  lands  must  be  held  to  operate  for  pniposes  of  informatioii 
merely,  and  such  filing  and  approval  cannot  take  the  place  of  nor  supersede  the  ap» 
proval  required  by  the  express  language  of  the  law. 

This  ruling  under  the  right  of  way  act  of  March  3, 1875,  has  always 
been  maintained,  and  because  the  approval  of  such  maps  secured  no 
rights  to  the  companies  filing  them,  nor  served  any  useful  purpose  in 
the  administration  of  the  act,  the  practice  was  discontinued  by  direc- 
tion in  the  letter  referred  to. 

The  Spokane  Falls  and  Korthem  Bailway  Company  has  not  as  stated 
by  you,  secured  any  franchise  by  the  approval  of  its  map  over  unsur- 
veyed lands  on  October  28, 1890,  and  this  station  plat,  like  the  map 
referred  to,  could  in  any  event  be  filed  for  purposes  of  information  only. 
Hence  as  the  filing  of  the  plat  occurred  subsequent  to  the  direction 
covered  by  the  letter  of  March  21, 1892,  it  cannot  be  approved. 
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BAILBOAD  LAKDS-ACT  OF  JANUABT  18,  1881. 

OOPPOOK  V.  TiTSWOBTH. 

One  who  settles  on  railroad  land  with  the  permission  of  the  company,  and  with  the 
intention  of  acquiring  title  therefrom,  may  purchase  such  land  firom  the  govern- 
ment, under  the  act  of  January  13, 1881,  on  failure  of  the  company's  title,  pro- 
viding the  application  is  made  within  three  months  after  the  restoration  of  the 
land,  and  the  applicant  cannot  secure  title  thereto  under  the  pre-emption,  home- 
stead or  timber  culture  laws. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  Oeneral 

Land  Office^  August  18y  1892. 

I  have  considered  the  case  of  Robert  Coppock  v.  George  W,  Tits- 
worth  on  appeal  by  the  former  from  yonr  decision  of  February  2, 1891 
dismissing  his  contest  against  the  homestead  entry  of  the  latter  for  the 
E.  i  N  W.  i  and  W.  i  KB,  i  of  Sec.  23,  T.  4  N.,  R.  34  B.,  La  Grande, 
Oregon  land  district. 

This  land  was  withdrawn  in  favor  of  the  Northern  Pacific  Railway 
Company  on  October  20, 1870,  under  the  provisions  of  the  act  of  Con- 
gress of  July  2, 1864  (13  Stat.,  365). 

It  appears  that  one  Johnson  had  attempted  in  1878  to  purchase  it  of 
the  railroad  company,  but  a  letter  from  the  assistant  land  commissioner 
of  the  company  informs  him  that  it  "conflicts  with  8.T.  Wormley." 
In  1881,  however,  Johnson  appears  to  have  settled  on  the  land  and  made 
some  improvements;  these  he  sold  to  one  Miller  who  made  a  homestead 
entry  for  the  land  and  in  October,  1884  sold  all  his  interest  in  the  land 
to  Copx)ock,  the  contestant,  and  made  a  quit  claim  deed  therefor.  Oop- 
pock  went  upon  the  land,  made  his  home  thereon  and  made  some  addi- 
tional improvements.  Miller  having  gone  away  Titsworth  contested  his 
entry  on  the  ground  of  abandonment;  the  entry  was  canceled  in  1886, 
and  Titsworth  made  a  homestead  entry  for  the  land. 

This  entry  Goppock  contests  upon  the  ground  that  it  was  fraudulent 
in  its  inception.  He  averred  in  his  affidavit  of  contest  tliat  he  was  the 
owner  of  the  improvements  on  the  land  worth  $2000;  that  he  had  re- 
sided there  about  two  years;  that  the  improvements  had  been  made  since 
August  13, 1870,  the  date  of  withdrawal  under  the  railroad  grant;  that 
Titsworth's  entry  was  based  ujion  the  claim  made  by  Miller  that  at  the 
date  of  withdrawal  the  land  was  settled  upon  by  a  qualified  entryman; 
and  he  says  this  claim  was  false.  A  hearing  was  ordered  upon  this 
affidavit  and  the  local  officers  recommended  the  cancellation  of  Tits- 
worth's  entry,  from  which  he  appealed,  and  you  reversed  said  decision 
and  dismissed  the  contest  of  Goppock,  as  aforesaid,  from  which  judg- 
ment he  appealed. 

On  the  day  that  Goppock  filed  his  affidavit  of  contest  he  filed  an  ap- 
plication to  purchase  and  another  affidavit  alleging  that  he  and  his 
grantor  had  improved  said  land  with  a  view  to  purchasing  it  of  the 
1641— VOL  16 ^13 
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railroad  company  when  it  should  come  into  market,  or  if  the  company^s 
title  should  fail  then  he  expected  to  purchase  under  the  act  of  January 
13, 1881  (21  Stat.,  315);  that  he  had  exhausted  his  right  of  pre-emption 
or  to  make  homestead  or  timber  culture  entry. 

On  the  trial  of  the  case  there  was  introduced  in  evidence  a  circular 
letter  of  the  Northern  Pacific  Eailroad  Company  of  date  1871,  which  in 
substance,  was  a  proposition  to  the  public  to  make  settlement  oiuita 
land.  It  stated  substantially  that  the  company  only  obtains  title  as 
successive  twenty  five  mile  sections  of  the  road  are  completed;  that 
the  odd  numbered  sections  being  withdrawn  from  sale,  persons  could 
settle  upon  them  and  make  improvements,  and  that  when  they  were 
brought  into  market  such  settler  should  have  a  preference  right  of 
purchase  at  prices  for  like  lands  in  the  vicinity,  to  be  appraised  regard- 
less of  the  improvements.  The  company  required  such  settler  to  give 
notice  to  its  land  commissioner,  and  to  agree  to  buy  the  land  when  the 
same  should  be  open  to  sale,  &c. 

There  is  no  evidence  that  Coppock  gave  the  notice  or  entered  into 
any  agreement  with  the  company.  On  September  29,  1890  (26  6tat., 
490)  the  forfeiture  act  took  eflVict,  and  this  tract  with  other  lands  be- 
came a  part  of  the  public  domain. 

When  Titsworth's  entry  was  made  the  land  was  withdrawn  from  en- 
try or  settlement  as  government  land. 

Ooppock  claims  that  having  exhausted  his  right  to  acquire  govern- 
ment land  by  entry  he  made  his  settlement  to  procure  title  by  purchase 
of  the  company,  or  to  purchase  of  the  government  under  the  act  of  Jan- 
uary 13, 1881,  supra. 

The  act  mentioned  provides  that  the  settler  must  have  made  valua- 
ble improvements  on  the  land ;  and  that  he  must  have  settled  "  with  the 
permission  or  license  of  the  railroad  company;''  his  settlement  must 
have  been  with  the  expectation  of  purchasing  of  the  company,  and  his 
application  to  purchase  of  the  goverment  under  said  act  must  be  made 
not  later  than  three  months  after  restoration  of  the  land  to  the  public 
domain.  The  applicant  must  also  show  that  he  cannot  acquire  title 
under  the  pre-emption,  homestead,  or  timber-culture  law.  See  Benja- 
min H.  Eaton  (8  L.  D.,  344). 

In  the  case  at  bar  the  applicant  made  his  application  to  purchase  be- 
fore the  forfeiture  act  was  passed,  to  wit:  November  20, 1886,  and  it 
was  pending  when  the  forfeiture  took  effect. 

The  company  being  out  of  the  case  the  rights  of  Tits  worth  only  are 
to  be  considered  as  against  Coppock's  claim.  It  is  quite  clear  that  this 
land  was  not  excepted  from  the  withdrawal  by  any  settlement.  Johnson 
who,  it  appears,  was  first  to  settle  upon  the  land  knew  of  the  company's 
rights  and  applied  to  purchase.  Miller  was  called  upon  when  he  ap- 
plied to  make  homestead  entry,  for  i)roof  that  the  tract  had  been  occu- 
pied by  a  settler,  at  the  time  the  grant  took  effect.  He  says  in  his 
testimony  that  he  found  upon  inquiry  that  he  could  not  prove  it  and  he 
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did  not  try  but  simply  resided  there  until  he  could  sell  his  improve- 
ments. He  afterwards  heard  that  his  attorneys  in  some  way  had  secured 
the  entry.  They  wanted  $160.  He  never  paid  it  and  never  saw  the 
homestead  papers. 

The  homestead  entry  was  improperly  allowed.  Copiwck  says  he  did 
not  claim  any  title  through  the  purchase  of  Miller  but  he  bought  the 
improvements  to  get  him  off  the  land.  He  (Coppock)  knew  he  could 
not  acquire  title  under  the  land  laws  as  he  had  exhausted  his  rights. 

Your  decision  is  therefore  reversed,  Titsworth's  entry  canceled,  and 
Coppock  will  be  allowed  to  purchase  if  he  still  desires  to  do  so. 


PIlACTIC»-IiEVIBW-UUL.E  78. 

Gbothjan  v.  Johnson. 

Rule  72  of  practice  is  not  applicable  to  proceediugs  before  the  Department,  bnt  is 

limited  to  cases  in  the  General  Land  Office. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

OfficCy  August  19, 1892. 

I  have  before  me  a  motion,  filed  by  the  attorneys  for  lyouise  C.  Groth- 
jan,  for  review  of  the  departmental  decision  dated  March  Slst,  1892. 
in  the  case  of  said  Grothjau  v.  Joseph  L.  Johnson,  involving  the  SW. 
i  of  Sec.  14,  T.  9  8.,  E.  5  W.,  Boise  City,  Idaho. 

The  motion  contains  two  grounds  upon  which  the  Department  is 
asked  to  reconsider  and  reverse  its  decision  above  referred  to.  The 
first  ground  of  the  motion  sx>ecifies  several  alleged  errors,  all  of  which 
relate  to  the  facts  as  found  by  the  Department  in  its  decision.  At  the 
request  of  counsel  representing  the  motion,  their  argument  filed  in  the 
case  upon  the  merits,  after  the  decision  was  rendered,  has  been  care- 
fully examined  in  connection  with  the  motion  under  consideration. 

The  first  ground  of  the  motion  does  not  present  anything  new  in  the 
way  of  law  or  fact  and  is  not  sufficient  to  warrant  a  review  of  the  de- 
cision complained  of.  Pike  v.  Atkinson  (12  L.  D.,  226);  Ary  v.  Iddiugs 
(13  L.  D.,  506);  Stone  v.  Cowles  (14  L.  D.,  90). 

The  second  ground  of  the  motion  asks  that  a  rehearing  be  ordered 
under  the  discretionary  power  reserved  by  Rule  72,  Rules  of  Practice. 
In  support  of  this  ground,  several  affidavits  are  filed  going  to  the  merits 
of  the  case.  They  are  not  filed  as  newly  discovered  evidence,  but  some 
of  them  are  claimed  to  be  such.  It  is  claimed  that  there  ha^  been  a 
mis-trial,  or  at  least  that  Grothjau  has  been  the  victim  of  '<an  Ignorant 
and  incompetent  attorney  if  not  worse." 

Rule  72  of  the  Rules  of  Practice  provides  that: 

When  a  contest  has  been  closed  before  the  local  land  officers  and  their  report  for* 
warded  to  the  General  Land  Office,  no  additional  evidence  wiU  bo  admitted  in  the 
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case,  nnless  offered  under  stipulation  of  the  parties  to  the  record,  except  wheie 
luch  evidence  is  presented  as  the  basis  of  a  Diotion  for  a  new  trial  or  in  snpport  of  a 
mineral  application  or  protest;  bnt  this  mle  will  not  prevent  the  Commissioner,  in 
the  exercise  of  his  discretion,  from  ordering  farther  investigation  when  necessary. 

From  the  langaage  nsed  it  is  quite  evident  that  this  rule  does  not 
apply  to  proceedings  before  this  Department  but  is  confined  to  the 
Commissioner  of  the  General  Land  Office,  See  Witter  p.  Ostroski  (11 
L.  D.,  260);  Conn  v.  Oarrigan  (11  L.  D.,  653);  Gibson  v.  Van  Gilder  (9 
L.  D.,  626). 

The  affidavits  filed  in  support  of  this  ground  of  the  motion  do  not 
show  any  newly  discovered  evidence,  nor  is  any  error  in  the  trial  of 
the  case,  by  which  the  complainant  is  deprive^tf  any  substantisd  right 
made  to  appear,  therefore  no  sufficient  reason  is  shown  for  a  rehearing. 
Forbes  v.  Cole  (13  L.  D.,  726). 

The  motion  is  therefore  denied. 


PRACTICB-REVIKW-MINERAIi  liAKD. 

Johns  v.  Mabsh  et  al. 

Concnrring  decisions  of  the  local  office,  General  Land  Office,  and  the  I>epartmenty 
will  not  be  disturbed  on  motion  for  review,  on  the  ground  that  the  decision  is 
not  supported  by  the  eyidence,  where  the  testimony  is  of  such  character  thai 
reasonable  minds  might  differ  as  to  the  conclusion  that  should  be  drawn  there- 
firom ;  and  this  rule  is  not  limited  to  cases  where  the  testimony  is  submitted  be- 
fore the  local  officers. 

The  mineral  character  of  land  is  established  by  proof  of  the  existence  of  mineral  in 
paying  quantities,  and  actual  mining  operations  are  not  requisite  to  such  con- 
clusion. 

On  proof  of  the  mineral  character  of  a  tract  and  .allowance  of  mineral  entry  there- 
for, the  bnrden  of  proof  is  upon  one  who  asserts  the  non-mineral  character  of 
the  land,  even  though  it  was  originally  returned  as  agricnlturaL 

Acting  Secretary  Oha/ndler  to  the  Commissioner  of  the  Oeneral  Land 

Office^  August  J20j  1892. 

The  attorneys  for  Enoch  Johns  have  filed  a  motion  asking  for  a  re- 
view of  departmental  decision  of  October  19, 1891,  in  the  c^e  of  said 
Johns  V.  George  F.  Marsh  et  al.  involving  the  NE.  ^  of  Sec.  19,  T.  3  N.^ 
B.  7  W.y  Helena,  Montana,  land  district. 

This  land  is  within  the  limits  of  the  grant  to  the  Northern  Pacific 
BaUroad  Company  with  which  company  Johns  entered  into  a  contract 
to  purchase  said  tract  in  porsaance  of  which  a  deed  was  executed  No- 
vember 8,  1886,  purporting  to  convey  it  to  him.  On  Jane  18,  1885, 
George  F.  Marsh  and  Henry  Gannon  were  permitted  to  make  mineral 
entry  for  daid  land.  In  April,  1887,  Johns  filed  a  protest  against  said 
entry,  allegmg  that  the  land  is  non-mineral  in  character.  A  hearing 
was  had;  as  a  result  of  which  the  local  officers  found  in  favor  of  the 
mineral  claimants.    XTpon  appeal  to  your  office  that  decision  was  re- 
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versed,  bnt  upon  motion  for  review  a  different  conclusion  was  reached 
and  the  decision  of  the  local  officers  was  concurred  in  and  affirmed. 
It  is  the  decision  of  this  Department  affirming  your  later  decision  that 
is  brought  in  question  by  the  motion  now  under  consideration. 

The  alleged  errors  in  said  decision  upon  which  it  is  sought  to  have  it 
revoked,  are  formulated  in  the  motion  for  review  as  follows: 

There  ifl  no  conflict  in  the  evidence  in  the  case,  but  there  is  no  evidence  at  allin  the 
record  which  proves  the  mineral  character  of  the  land  in  controversy  as  required  by 
lair  and  departmental  construction. 

(2)  There  is  no  conflict  of  evidence  as  to  the  character  of  the  land,  for  the  reason 
that,  all  the  evidence  of  mineral  claimants,  if  there  was  none  for  the  contestant,  ut- 
terly fdils  to  prove  its  mineral  character. 

(3)  Your  conclusion  that '  because  of  conflict  of  evidence  as  to  the  presence  of 
minerals  on  the  claim,  the  concurring  decisions  of  the  local  office  and  the  Commis- 
sioner should,  under  the  repeated  and  established  rulings  be  accepted  by  the  Depart- 
ment»'  is  for  these  reasons  erroneous. 

(4)  Said  '  repeated  and  established  rulings '  referred  to  are  not  applicable  to  this 
case,  for  the  additional  reason,  that  the  grounds  of  such  rulings  are  the  same  as  they 
are  in  the  courts,  viz.,  that  the  Jury  heard  the  evidence  of  the  witnesses,  saw  them 
face  to  face,  witnessed  their  manner  of  testifying,  knew  their  reputations  for  truth, 
etc.,  and  after  a  verdict  by  such  tribunal  on  the  evidence,  and  the  overruling  of  a 
motion  for  a  new  trial,  by  the  trial  judge  who  also  saw  the  witnesses  and  heard  the 
evidence,  an  appeUate  court  would  not  disturb  the  finding  of  facts,  if  there  was  any 
evidence  to  support  the  finding.  Whereas,  in  this  case,  the  evidence  was  taken  be- 
fore a  commissioner  nearly  a  hundred  miles  from  the  local  office,  and  not  before 
them,  and  they  passed  upon  the  written  evidence  Just  as  it  is  presented  to  you.  The 
Commissioner  of  course  did  the  same. 

(5)  Said  rulings  are  not  applicable  for  the  additional  reason  that  the  first  decision 
of  the  Commissioner  in  the  case  was  against  the  mineral  claimants,  and  the  concur- 
ring decision  referred  to  was  based  upon  an  er  roneous  theory  of  the  law  as  to  the 
presumptions  arising  from  the  return  of  the  Dep  uty  U.  S.  Surveyor. 

(6)  They  are  not  applicable  because  there  is  no  evidence  whatever  in  the  record 
which  even  tends  to  prove  the  mineral  character  of  the  land,  as  that  fact  is  required 
by  law  and  the  Department  to  be  shown. 

The  first  three  assignments  of  error  which  are  to  the  same  effect  al- 
though  slightly  different  in  wording,  will  be  considered  and  disposed 
of  together.  In  the  argument  made  in  support  of  this  motion  it  is  con- 
tended that  taking  the  evidence  submitted  by  the  entrymen  it  does  not 
show  this  land  to  be  mineral  within  the  rules  laid  down  by  the  supreme 
court  and  by  this  Department. 

As  showing  the  rule  laid  down  by  the  supreme  court,  the  case  of 
Davis  V.  Weibbold  (139  U.  S.,  607),  is  cited  and  the  following  is  quoted 
therefrom : 

Bulings  to  the  same  effect  upon  applications  for  mineral  patents  are  found  in  deci- 
sions of  the  department  for  many  years.  They  are  that  such  applications  should 
not  be  granted  unless  the  existence  of  mineral  in  such  quantities  as  would  justify 
expenditure  in  the  effort  to  obtain  it  is  established  as  a  present  fact.  If  mineral 
patents  wiU  not  be  issued  unless  the  mineral  exist  in  sufficient  quantity  to  render 
the  land  more  valuable  for  mining  than  for  other  purposes,  which  can  only  be  known 
by  development  or  exploration,  it  should  follow  that  the  land  may  be  patented  for 
other  purposes  if  that  fact  does  not  appear. 
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See  to  this  purport  the  following  decisions  of  the  Interior  Department:  Magalia 
Gold  Mining  Co.  v.  Ferguson,  6  Land  Dec,  218;  Nicholas  Abercrombie,  6  Id.,  393; 
John  Downs,  7  Id.^  71;  Cutting  v.  Reininghaus,  7  Id.,  265;  Creswell  Mining  Co.  v. 
Johnson,  8  Id.,  440;  Thomas  J.  Laney,  9  Id.,  83. 

The  siipreme  court  here  states  the  rule  that  has  obtained  in  this  De- 
partment and  approves  it  as  the  correct  rule.  A  quotation  is  also  given 
in  the  argument  filed  here  from  the  case  of  Savage  v.  Boynton  (12  L. 
D.,  612),  as  giving  the  latest  expression  of  this  Department  upon  this 
question,  as  follows: 

It  has  been  repeatedly  held  by  this  Department  that  the  proof  of  the  mineral 
character  of  land  n^ust  be  specific  and  show  actual  production  of  mineral  there- 
from; that  it  is  not  enough  to  show  lands  in  tlie  neighborhood  or  adjoining  lands 
are  mineral  in  character,  or  that  the  lands  in  question  may  hereafter  be  found  to  be 
mineral,  Kings  County  v.  Alexander  ei  al.  (5  L.  D.,  126),  and  Dughi  r.  Harklns  (2  L. 
D.,  721),  and  the  same  is  the  case  in  relation  to  coal  lands ;  the  proof  most  show 
satisfactorily  the  coal  character  and  not  be  based  upon  a  theory. 

That  these  quotations  embody  substantially  the  true  rule  to  be  fol- 
lowed in  determining  the  character  of  land  is  admitted  by  counsel  for 
the  mineral  applicants.  While  these  quotations  may  be  said  to  sub- 
stantially give  the  rule  in  such  cases,  it  is  perhaps  more  clearly  and 
succinctly  stated  in  later  decisions  of  the  Department.  Thus  in  Eoyal 
K.  Placer  (13  L.  D.,  86)  it  is  said: 

From  this  examination  I  have  concluded  there  is  no  legal  necessity  for  changing 
the  attitude  of  the  Department  on  this  question;  and  that,  where  the  issue  is  made 
in  any  case,  it  must  appear  as  a  fact  that  mineral  can  be  secured  with  profit.  This 
fact  of  course  may  be  shown,  as  other  facts,  by  any  competent  evidence. 

And  in  Winters  et  al.  v.  Bliss  (14  L.  D.,  59),  in  regard  to  the  rulings 
of  the  Department  on  this  question  it  is  said : 

They  are  that  mineral  patents  should  not  be  granted  unless  the  existence  of  min- 
eral in  such  quantities  as  would  justify  expenditure  in  the  effort  to  obtain  it,  is 
established  as  a  present  fact. 

It  is  not  necessary  that  to  meet  the  requirements  there  should  be 
upon  the  land  a  mine  in  working  order,  from  which  gold  is  being  ac- 
tually produced ;  it  is  suflBcient  if  it  be  shown  by  satisfactory  proof  that 
mineral  exists  in  paying  quantities  and  such  proof  will  usually  be  based 
on  mining  operations,  or  exploration.  In  the  present  case  it  has  not 
been  shown  that  any  mining  has  been  carried  on  on  this  land.  The 
evidence  consists  of  the  testimony  of  persons,  most  of  them  claiming  to 
be  expert  miners,  who  went  upon  this  land  and  panned  out  small  quan- 
tities of  earth.  The  preponderance  thereof  shows  that  the  land  bears 
gold  and  taking  the  testimony  of  the  witnesses  for  the  mineral  claim- 
ants alone,  it  sustains  the  conclusion  that  it  is  there  in  paying  quantities. 
Some  of  these  witnesses  express  a  doubt  if  water  could  be  secured  with 
a  sufficient  fall  to  successfully  work  this  ground,  while  others  state  posi- 
tively that  it  could  be  worked.  Taking  the  testimony  submitted  by 
the  mineral  claimants,  it  seems  to  justify  the  further  conclusion  that 
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Bald  ground  may  be  worked  by  the  usual  methods.  Theposition  taken  by 
the  protestaut  that  there  is  no  conflict  in  the  evidence  because  there  is 
no  evidence  showing  the  mineral  character  of  the  land  can  not  be  sus- 
tained. The  witnesses  for  the  protestant  state  that  their  examinations 
fail  to  disclose  any  gold  and  that  it  would  be  almost  imi)ossible  to  carry 
on  mining  operations  there  even  if  gold  were  present.  An  effort  was 
made  to  show  that  the  ground  upon  which  the  experiments  of  the  \\it- 
nesses  for  mineral  claimants  were  made,  hatl  been  carrietl  onto  this 
tract  or  that  the  gold  had  been  put  there  for  the  purpose  of  being  found 
by  them,  that  is,  that  the  ground  had  been  '^  salted"  but  was  not  suc- 
cessful. These  witnesses  state  positively  that  the  soil  they  examined 
was  virgin  soil  and  that  they  were  careful  to  procure  it  in  such  a  way 
as  to  avoid  the  possibility  of  it  having  been  tampered  with.  There  is 
certainly  a  conflict  in  the  evidence,  both  as  to  the  presence  of  gold  on 
the  tract  and  as  to  the  practicability  of  extracting  it  by  the  ordinary 
methods  of  mining;  and  the  conflict  is  such  that  fair  minds  might 
differ  as  to  the  proper  conclusion  to  be  reached  therefrom.  Therefore 
if  the  rule  that  where  the  evidence  is  of  that  character,  the  concurring 
decisions  of  the  local  officers,  your  office,  and  this  Department  will  not 
be  disturbed  upon  a  motion  for  review,  based  upon  the  allegation  that 
the  decision  is  not  supported  by  the  evidence,  is  to  obtain  in  this  case, 
this  motion  can  not  be  allowed. 

It  is  contended  in  support  of  this  motion  that  said  rule  does  not 
apply  in  this  case,  and  the  reasons  therefor  are  set  forth  in  the  assign- 
ments of  errors  numbered  four  and  five,  quoted  above.  Counsel  assert 
that  the  grounds  for  this  rule  are  the  same  as  for  the  similar  rule  ap- 
plied by  the  apx>ellate  courts,  that  a  judgment  of  the  trial  (^ourt  upon 
the  verdict  of  the  jury  will  not  be  disturbed  as  to  the  finding  of  facts 
when  there  is  any  evidence  to  support  it.  If  this  were  true,  then  the 
rule  spoken  of  would  apply  only  in  those  cases  where  the  testimony 
was  submitted  before  the  local  officers;  but  that  distinction  has  not 
been  made,  the  rule  having  been  applied  without  regard  to  what  officer 
the  witnesses  appeared  before  to  testify.  The  existence  of  said  rule  as 
recognized  by  this  Department  has  a  somewhat  different  basis.  The 
procedure  in  cases  concerning  the  public  domain,  wherein  hearings  are 
had,  contemplates  a  judgment  by  the  local  officers,  by  your  office,  and 
by  the  Secretary.  Certainly  the  findings  of  the  local  officers,  a  duly 
constituted  tribunal  for  the  adjudication  of  such  cases,  are  entitled  to 
consideration  in  all  cases  and  to  special  respect  when  the  witnesses  ap- 
I)ear  and  testify  before  them.  When  their  findings  are  concurred  in  by 
your  office,  after  a  consideration  of  the  evidence,  that  fact  will  be  taken 
into  consideration  when  the  case  comes  before  this  Department  for  ex- 
amination and  although  not  conclusive  upon  this  office,  will  be  given 
great  weight.  When,  however,  this  Department  after  an  examination 
of  the  evidence  has  concurred  in  the  finding  of  fact  that  conclusion  will 
not  usually  be  disturbed.    All  will  sidmit  the  soundness  of  the  rule 
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that  a  finding  as  to  the  facts  in  a  case  which  has  been  concarred  in  by 
three  separate  tribunals  will  not  be  disturbed  unless  it  be  shown  that 
it  is  clearly  and  decidedly  against  the  weight  of  the  evidence,  and  that 
substantial  justice  has  not  been  done  by  the  decision  based  upon  such 
finding.  The  objection  thus  presented  to  the  application  of  said  rule 
to  the  case  under  consideration  can  not  be  sustained. 

It  is  further  contended,  however,  that  said  rule  is  not  applicable  here, 
because  the  concurring  decision  of  your  office  '^  was  based  upon  an 
erroneous  theory  of  the  law  as  to  the  presumptions  arising  from  the 
return  of  the  deputy  United  States  surveyor."  Upon  the  original  sur- 
vey this  land  was  returned  as  agricultural  in  character;  but  upon  the 
examination  and  survey  thereof  by  the  deputy  mineral  surveyor,  it  was 
returned  as  mineral  in  character  and  allowed  to  be  entered  as  such. 
The  allowance  of  this  entry  was  an  adjudication  by  the  local  officers 
that  the  land  was  mineral  in  character  and  overcame  the  original  return 
of  the  surveyor-general.  After  said  entry  was  allowed  the  land  ap- 
peared on  the  records  as  mineral  land  and  the  burden  of  proof  rested 
on  one  who  sought  to  attack  the  record  thus  made.  This  is  clearly 
stated  in  the  case  of  Walton  r.  Batten  et  ah  (14  L«  D.,  54). 

Thus  neither  of  the  reasons  given  in  support  of  the  assertion  that  the 
rule  that  concurring  decisions  of  the  local  officers  and  your  office  will 
not  usually  be  disturbed  as  to  the  finding  of  facts,  where  the  evidence 
is  conflicting,  can  be  sustained,  but  on  the  contrary,  I  must  hold  said 
rule  was  properly  invoked  when  the  case  was  considered  here  on  appeal. 

The  sixth  reason  given  in  support  of  this  motion,  is  the  same  in  effect 
as  the  first  three,  and  need  not  separately  be  discussed. 

It  is  insisted  that  the  same  proof  is  required  in  this  case  to  show  the 
land  excepted  from  the  grant  to  the  railroad,  as  would  be  to  show  these 
mineral  claimants  entitled  to  a  patent,  that  is,  that  not  only  must  it  be 
shown  that  the  land  bears  mineral  in  paying  quantities,  but  also  that 
mining  operations  have  been  carried  on  and  improvements  required 
by  law  have  been  made.  This  proposition  is  too  broad  and  is  not  sus- 
tained by  the  authorities  cited,  viz :  Davis  v.  Weibbold,  supra,  and 
Commissioners  of  Kings  Co.  v.  Alexander  et  al,  (5  L.  D.,  126).  AU 
that  is  required  under  those  authorities,  is  that  the  mineral  character 
of  the  land  shall  be  satisfactorily  shown.  It  is  earnestly  asserted  that 
the  evidence  in  the  case  shows  fraud  on  the  part  of  these  claimants,  in 
procuring  their  entry,  and  that  therefore  said  entry  should  be  canceled. 
The  protest  filed  presented  but  one  objection  to  the  allowance  of  the 
entry  in  question,  and  raised  but  the  single  issue,  namely,  as  to  the 
character  of  the  land.  This  issue  has  been  tried  and  decided  against 
the  protestant. 

The  questions  as  to  the  sufficiency  of  the  proof  and  the  good  faith 
of  the  entryman  are  between  the  claimants  and  the  government,  to  be 
considered  and  determined  hereafter  as  indicated  both  in  the  decision 
of  your  office  January  27,  1890,  and  the  departmental  decision  now 
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nnder  consideration.    I  do  not  find  any  error  in  the  di8XK)8ition  made  as 
to  that  part  of  the  case. 

Since  none  of  the  reasons  nrged  in  support  of  said  motion  are  suffi- 
cient to  secure  the  action  asked,  the  same  must  be  and  is  hereby  denied. 


PHE-EMPTIOK  EKTBT—CONTBACT— SECTION  »86»  B.  8. 

MOLINABI  V.  SCOLAET. 

A  pre-emptOT  who  enters  uito  a  written  contraot,  prior  to  filing  declaratory  state- 
ment, by  which  he  agrees  to  convey  part  of  the  land  to  another,  on  securing  title 
thereto,  is  disqualified  as  a  purchaser  under  the  pre-emption  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  Office,  August  22, 1892. 

By  your  decision  of  September  24, 1891,  you  dismissed  the  contest 
of  Michael  Moliuari  against  the  pre-emption  cash  entry  of  Philip  A. 
Scolary,  of  May  9, 1888,  for  the  N.  J  of  NW.  i  and  the  SW.  i  of  NW. 
^j  Sec.  6,  T.  14  S.,  B.  3  W.,  Los  Angeles,  California,  and  he  has  ap- 
pealed from  your  judgment. 

The  contest  affidavit,  which  is  in  the  nature  of  a  written  and  veri- 
fied protest,  alleges  that  the  said  Scolary  in  lus  final  proof  falsely  and 
fraudulently  testified  that  he  ^^  had  made  no  contract  in  any  way  or 
manner  whatever  by  which  the  title  to  the  within  tract  of  land  or  any 
IK)rtion  of  it  would  inure  to  the  benefit  of  any  other  person  or  persons 
whomsoever,"  when  in  truth  and  in  fact  he  knew  that  he  had,  prior  to 
the  making  of  the  said  cash  entry,  entered  into  the  following  contract 
in  writing,  which  is  in  the  words  and  figures  as  follows,  to  wit: 

This  agreement^  made  this  28th  day  of  September,  1887,  between  Joseph  Ghisletta^ 
of  the  county  of  San  Diego,  in  the  State  of  California,  the  party  of  the  lirst  part, 
and  P.  A.  Scolary  and  C.  Tonini,  of  the  same  place,  parties  of  the  second  part, 

Witnesseth,  that  for  the  consideration  hereinafter  mentioned,  the  said  party  of  the 
first  part  hereby  agrees  to  abandon  his  claim  to  the  SW.  and  S£.  and  NE.  qnarters 
of  the  KW.  i  of  Sec.  6,  township  14  S.  of  Range  3  W.,  San  Bernardino  Meridian, 
eomprising  one  hnndred  and  twenty  acres  of  laud  in  the  said  county  and  state. 

In  consideration  of  the  above  abandonment  the  said  parties  of  the  second  part 
hereby  promise  and  agree  to  cultivate  and  plant  in  grape  vines  forty  or  more  acres 
of  said  land,  and  take  proper  care  of  and  keep  in  good  condition  said  vineyard,  for 
the  term  of  four  years,  and  immediately  after  said  abandonment  said  parties  of  the 
second  part  are  to  file  in  the  land  office  their  application  for  s^id  land,  and  as  soon 
thereafter  as  possible  they  are  to  commence  the  cultivation  of  said  vineyard. 

At  the  end  of  the  said  term  of  four  years,  they  are  to  convey  to  the  said  party  of 
the  first  part  by  a  good  and  sufficient  deed  one  half  of  said  one  hundred  and  twenty 
acres. 

The  ten  acres  now  occupied  by  the  said  party  of  the  first  part  as  an  orchard  are  to 
be  included  in  his  sixty  acr^. 

The  springs  of  water  on  said  one  hundred  and  twenty  acre  tract  are  to  be  the  com- 
mon property  of  the  parties  hereto,  both  before  and  after  said  deed  is  executed.  And 
it  is  fbrther  understood  that  in  addition  to  having  an  equal  right  to  the  use  of  said 
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springBy  the  said  party  of  the  first  part  shall  have  the  right  to  dig  aud  use  a  well  on 
whatever  part  of  said  one  hundred  aud  twenty  acre  tract  he  may  choose  for  the  pnr- 
pose. 

The  said  parties  of  the  second  part  are  to  perfect  their  title  to  said  one  hundred 
and  twenty  acre  tract  as  soon  as  practicable ;  and  as  soon  thereafter  as  possible  they 
are  to  file  this  agreement  for  record^  in  the  records  of  said  county  of  San  Diego. 

Hearing  was  ordered  on  said  protest,  and  the  testimony  taken,  Jan- 
uary 23,  and  24, 1889,  before  the  county  clerk  of  San  Diego  county. 
At  the  trial,  the  contract,  set  forth  in  the  protest,  was  not  produced, 
nor  was  there  a  properly  certified  copy  of  the  same.  It  appears  from 
the  evidence  that  the  original  contract  had,  some  time  prior  to  the 
hearing,  been  given  to  the  prosecuting  attorney  as  a  basis  for  criminal 
proceedings  against  Scolary  on  the  charge  of  perjury,  and  was  in  his 
hands  or  the  hands  of  the  court  when  the  testimony  was  submitted  in 
this  case. 

Ghisletta,  one  of  the  parties  to  the  alleged  contract,  testified  that  he 
entered  into  a  contract  with  Tonini  and  Scolary,  and  gave  the  substance 
of  the  same,  which  agreed  substantially  with  the  copy  set  out  in  the 
protest. 

H.  H.  Dougherty,  a  notary  public,  also  testified  that  he  drew  a  con- 
tract, which  was  signed  and  acknowledged  by  these  parties,  September 
28, 1887,  and  left  with  him  as  custodian,  until  called  for  by  the  officers 
of  the  court.  He  stated  that  Scolary  signed  it  as  a  party  of  the  second 
part,  and  that  he  paid  him  for  drawing  the  instrument.  He  nowhere 
states  in  his  testimony  that  the  contract  set  out  in  the  protest  is  a  cor- 
rect copy  of  the  instrument  signed  by  Scolary,  nor  does  he  state  the 
substance  of  the  contract.  He  states  that  after  signing  the  same  and 
leaving  it  with  him  as  custodian,  Scolary  several  times  came  to  him  and 
wanted  to  get  the  contract,  saying  he  wanted  to  put  it  in  the  bank,  but 
he  refused  to  let  him  have  it,  because  when  he  was  made  custodian  of 
it,  it  was  agreed  by  all  parties  that  it  should  not  be  given  to  any  one 
of  them,  unless  they  all  came  to  him  and  agreed  to  its  being  so  given 
up. 

Molinari,  the  protestant,  was  sworn  and  testified,  that  he  had  a  con- 
versation with  Scolary,  in  which  he  said: 

They  made  an  agreement  between  him  and  Mr.  Ghisletta  for  one  hundred  and 
twenty  acres  of  land^  that  Scolary  was  to  improve  it,  and  then^  between  that  time, 
daring  that  time,  he  told  me  he  went  to  a  notary  public,  and  tried  to  get  the  instru- 
ment, the  contract,  and  have  it  destroyed. 

All  the  parties  to  this  transaction  are  foreigners,  and  speak  the  Ital- 
ian language. 

This  is  the  material  part  of  the  testimony  for  protestant.  After  it 
had  been  introduced,  his  counsel  asked  that  the  original  instrument  be 
obtained  from  the  United  States  court  commissioner,  or  from  the  rec- 
ord where  it  was  retained,  and  forwarded  to  the  land  department  to  be 
used  in  this  case.    That  request  does  not  seem  to  have  been  complied 
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with,  for  the  instrament  is  not  found  in  the  record  before  me,  nor  any 
certified  copy  of  it. 

When  the  evidence  on  the  part  of  contestant  was  all  in,  the  tak- 
ing of  testimony  was  continued  until  the  next  day,  when  neither  the 
contestant  nor  his  counsel  appeared,  but  the  defendant  and  Tonini,  his 
alleged  partner  in  the  contract,  were  sworn,  and  both  testified  that 
Scolary  signed  an  instrument  of  some  kind  (the  one  left  with  Dough- 
erty) as  a  witness,  and  not  as  a  party;  that  Tonini  was  the  party  to  the 
contract  with  Ghisletta,  and  that  Scolary  was  only  a  witness  thereto 
and  had  no  other  interest  in  it;  that  Tonini  had  exhausted  his  land 
privUeges,  and  so  Scolary  filed  for  the  land  in  question,  and  never 
made  any  agreement  of  any  kind  with  Ghisletta  by  which  his  entry 
was  to  inure  to  his  benefit,  etc. 

The  foregoing  is  the  material  substance  of  the  testimony,  upon  which 
you,  in  your  said  decision,  found  that  the  contest  charge  had  not  been 
proved,  and  dismissed  the  same.    You  hold,  also,  that  even  though — 

Scolary  had  been  a  principal  party  to  said  contract,  which  is  not  proved  by  the  tes- 
timony,  he  could  not  be  held  to  have  committed  any  fraud  on  the  government,  be- 
canse,  at  the  date  thereof,  September  28,  1887,  he  had  no  entry  or  filing  for  any  land, 
and  the  contract,  which  was  merely  executory,  and  no  conveyance  or  agreement  to 
convey  any  land  in  which  Scolary  had  any  interest  at  the  date  thereof,  was  void  for 
want  of  consideration,  and,  if  he  had  entered  into  such  contract  after  filing,  it  would 
have  been  void,  as  being  contrary  to  the  policy  of  the  law,  and  could  not  have  been 
enforced. 

I  can  not  concur  either  in  your  finding  of  facts  or  conclusions  of  law. 
The  contract  or  what  purports  to  be  a  copy  of  it  is  in  evidence,  and, 
although  it  is  not  properly  certified  to  be  a  true  copy  of  the  original,  it 
was  read  in  evidence  by  counsel  for  Molinari  and  it  is  before  me  in  the 
record. 

Therein,  Scolary  is  described  as  a  "  party  of  the  second  part,"  and 
signs  the  instrument  as  a  party  thereto.  Dougherty,  the  draughtsman 
and  custodian  of  the  paper,  swears  that  Scolary  signed  it  as  a  party 
and  paid  him  for  drawing  it,  and  that  he  fiilly  understood  the  terms 
of  it. 

Against  this  evidence  is  the  testimony  ol  Scolary  himself  and  Tonini, 
to  the  effect  that  Scolary  was  not  a  party  thereto,  but  signed  only  as  a 
witness.  They  were  not  cross-examined,  for  their  testimony  was  taken 
on  tlie  last  day,  when  neither  Molinari  nor  his  attorney  was  present. 

In  a  court  of  law  this  testimony  would  not  be  allowed,  for  it  ccmtra- 
dicts  the  plain  terms  of  a  written  instrument,  in  which  Scolary  is 
described  as  a  party,  and  which  he  signs  as  a  party  thereto.  More- 
over, all  the  circumstances,  even  his  own  conduct,  seem  to  contradict 
his  testimony.  Why  should  he  disclose  so  much  interest  in  obtaining 
this  contract  from  Dougherty  after  he  had  filed  for  the  land,  if  he  was 
only  a  witness  and  not  a  party  to  itT  Dougherty  says  he  came  several 
times  to  him,  trying  to  obtain  the  paper  to  put  it  in  a  bank.  Molinari 
Bays  that  he  told  him  that  he  wanted  to  get  it  to  destroy  it.    He  does 
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not  deny  trying  to  obtain  the  paper,  but  says  he  wished  to  see  it,  be- 
cause he  had  been  told  that  he  had  signed  it  as  a  party,  which  would 
get  him  into  trouble  of  some  kind. 

What  motive  could  Dougherty  have  had,  when  he  drew  the  instru- 
ment, in  representing  him  as  a  party  to  the  agreement,  when  he  was  in 
fSa>ct  only  a  witness  T  Evidently  none,  or,  at  least,  none  is  disclosed  in 
the  record.  On  the  other  hand,  Scolary,  when  he  found  himself  threat- 
ened with  a  prosecution  for  perjury  for  having  subscribed  to  an  affida- 
vit that  he  had  never  "  directly  or  indirectly  made  any  agreement  or 
contract  ....  by  which  the  title  he  might  acquire  jfrom  the  gov- 
ernment of  the  United  States  should  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  himself,"  had  a  very  strong  motive  for 
making  it  appear  that  he  was  a  witness  and  not  a  party  to  this  agree- 
ment,  and,  in  my  judgment,  the  facts  all  point  to  the  conclusion  that 
he  meant  to  make  it  so  appear,  at  all  hazards  in  order  to  protect  his 
entry. 

The  evidence  is  sufficient  to  satisfy  my  mind  beyond  a  reasonable 
doubt  that  Scolary,  when  he  filed  his  declaratory  statement  for  this 
land,  had  entered  into  a  written  agreement  with  Ghisletta  to  convey  to 
him  one  half  of  the  land  when  he  could  legally  do  so.  But  you  hold 
that,  even  though  this  is  sufficiently  shown,  such  a  contract  is  not  in 
the  way  of  his  entry,  because  the  contract  could  not  be  enforced,  it 
being  contrary  to  the  "  policy  of  the  law." 

Section  2362  of  the  Eevised  Statutes  requires  the  applicant  to  enter 
laud  under  the  pre-emption  law  to  make  oath  that — 

He  has  not,  directly  or  indirectly^  made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  whatsoever,  by  which  the  title  which  he  might  acquire  from 
the  government  of  the  United  States  should  inure  in  whole  or  in  part  to  the  benefit  of 
any  person  except  himself;  and  if  any  person  taking  such  oath  swears  falsely  in  the 
premises,  he  shall  forfeit  the  money  which  he  may  have  paid  for  such  land,  and  aU 
right  and  title  to  the  same. 

It  is  not  necessary  to  inquire  whether  such  a  contract  is  contrary  to 
the  "  policy  of  the  law,''  for  it  is  contrary  to  the  express  provision  of 
the  statute.  It  being  a  contract  in  violation  of  the  statute,  no  argu- 
ment is  necessary  to  show  that  it  could  not  be  enforced.  But  does  it 
follow  that,  because  it  is  void  and  can  not  be  enforced,  it  is  therefore 
no  bar  to  an  entry?  I  think  not.  Such  a  construction  would,  in  my 
judgment,  nullify  and  render  of  no  effect  the  provision  of  section  2262, 
sujrra.  That  section  prohibits  the  making  of  such  a  contract,  by  re- 
quiring the  applicant  to  make  oath  that  he  has  not  entered  into  any 
such  a  contract  or  agreement. 

The  contract  is  void,  then,  by  reason  of  the  express  inhibition  of  the 
statute,  and  your  construction  of  the  law  is  to  the  eftect  that,  because 
the  statute  prohibits  such  a  contract,  it  is  therefore  illegal,  and  an  appli- 
cant to  enter  land  may  deliberately  become  a  party  to  an  agreement 
prohibited  by  law,  and  escape  all  liability  therefor,  because  it  is  con- 
trary to  the  statute.    In  other  words,  he  has  violated  the  statute  in 
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making  this  agreement;  bat  becaase  he  has  violated  it,  no  liability  can 
attach  to  him.  This  will  not  do.  He  cannot  be  permitted  to  take 
advantage  of  his  own  wrong  and  in  violation  of  law,  reap  the  benefits 
of  the  act  granting  an  entry  only  to  those  who  comply  with  its  terms. 

While  a  party  entering  into  an  agreement  such  as  this  could  not  en- 
force it  at  la^,  or  be  adjudged  to  perform  it  in  equity,  yet  he  might  of 
his  own  volition  carry  it  out,  and  it  is  this  mischief  that  the  statute  is 
designed  to  remedy. 

It  was  contemplated  by  Congress  that  no  man  should  procure  more 
than  one  hundred  and  sixty  acres  of  public  land  under  the  pre-emi)tion 
law,  and  to  hold  that  a  pre-emptor,  or  any  number  of  them,  may  with 
impunity  enter  into  an  agreement  to  convey  all  or  any  portion  of  their 
entry  to  a  stranger,  would  be  to  evade  this  wise  provision  of  law,  by 
enabling  one  man  to  procure  large  tracts  of  government  laud  in  viola- 
tion of  the  spirit  and  intent  of  the  statute. 

The  only  decision  of  this  Department  that  I  find  which  authorizes 
your  conclusions  is  the  case  of  Aldrich  v.  Anderson,  2  L.  D.,  71,  cited 
in  3  L.  D.,  284,  which  is  practically,  though  not  in  terms,  overruled  by 
the  case  of  La  Bolt  v.  Bobinson,  3  L.  D.,  488.  It  not  being  in  harmony 
with  the  uniform  rulings  of  this  Department,  and  at  variance  with  the 
terms  of  the  act  as  I  understand  it,  I  am  unwilling  to  follow  it. 

I  am  not,  however,  entirely  satisfied  with  the  evidence  introduced  at 
the  hearing.  What  purports  to  be  the  contract  between  Ghisletta, 
Tonini,  and  Scolary,  was  read  by  contestant's  counsel,  but  it  was  not 
certified,  nor  shown  to  be  a  true  copy  of  the  original  agreement  More- 
over, it  did  not  accurately  describe  the  land  entered.  The  original 
contract  is  shown  to  have  last  been  in  the  hands  of  the  United  States 
circuit  court  commissioner,  and  should  be  easily  obtained,  or  its  loss 
accounted  for. 

That  all  the  facts  and  the  best  evidence  obtainable  maybe  procured, 
and  this  transaction  probed  to  the  bottom,  you  will  direct  a  special 
agent  of  your  office  to  fully  investigate  the  matter  and  report  thereon, 
when  you  will  further  abjudicate  the  question  in  issue  according  to  the 
views  herein  contained.  In  the  meantime,  Scolary's  entry  will  be  sus- 
pended. 

TOVTNSITB  ENTBT-COUNTY  JUDGE. 

WOODBTTFP  TOWNSITK. 

A  probate  Judge  in  the  Territory  of  Utah  ia  the  Judge  of  a  county  court,  and  tfs  such 
county  Judge  is  the  proper  officer  to  perfect  a  town  site  entry  for  an  unincorpo- 
rated  town  in  said  Territory. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land 

OfficCy  August  22^  189Z. 

On  the  12th  of  September,  1891,  you  rendered  a  decision  in  this  case, 
in  which  you  held  for  cancellation  the  cash  entry  made  by  Stephen  Y. 
Frazier,  probate  judge  of  Bich  county,  Utah  Territory,  in  trust  for  the 
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benefit  of  the  inliabitants  of  the  town  of  Woodruff,  in  said  county,  of 
the  S.  i  and  the  NE.  J  of  Sec.  16,  T.  9  K,  R.  7  W.,  Salt  Lake  land  dis- 
trict,  Utah,  as  a  townsite.  An  appeal  from  said  decision  brings  the 
case  to  the  Department. 

The  declaratory  statement  in  this  case  was  filed  by  George  A.  Peart, 
who  was  the  immediate  predecessor  of  Stephen  V.  Fjazier  as  pro- 
bate judge  of  Rich  county.  This  stat'Cment  was  filed  May  2, 1887,  and 
it  was  therein  stated  that  the  land  was  taken  "  in  trust  for  the  occu- 
pants and  inhabitants  of  the  town  of  Woodruflf,  Rich  county,  Utah.'' 

Due  notice  was  given  by  publication,  that  final  proof  would  be  made 
before  the  local  oflftcers,  on  the  20th  of  November,  1888.  Prior  to  that 
time,  to  wit,  on  the  25th  of  September,  1888,  Stephen  V.  Frazier  was 
commissioned  as  probate  judge  of  Rich  county,  he  having  been  previ- 
ously appointed  by  the  President  and  confirmed  by  the  Senate. 

On  the  day  appointed  for  that  purpose,  final  proof  was  made,  the 
testimony  bein  g  furnished  by  Judge  Frazier  and  two  witnesses.  Both  the 
witnesses  made  oath  that  they  were  well  acquainted  with  the  land  in 
question,  and  had  been  since  the  year  1870.  After  describing  the  land 
by  its  legal  subdivisions,  they  both  say: 

That  said  tracts  were  selected  as  a  townsite  for  the  town  of  Woodrufl*,  in  the 
month  of  May,  in  the  year  1870;  that  the  town  was  laid  off  into  blocks,  lots,  streets, 
and  alleys  in  the  year  1870,  and  resurveyed  in  1871 ;  that  said  land  is  in  every  re- 
spect non-mineral  in  character  and  better  fitted  for  agricnltiiral  than  mineral  pur- 
poses ;  that  the  inhabitants  of  said  town  number  two  hnndred  and  fifty ;  that  the 
town  improvements  consist  of  seven  streets  eight  rods  wide  and  one  mile  in  length. 
Fanning  through  the  town  from^east  to  west,  and  seven  streets  eighjt  rods  wide  and 
one  mile  in  length,  running  firom  north  to  south,  at  right  angles  with  the  other 
streets;  eight  main  canals  running  from  one  half  mile  to  one  and  a  half  miles  in 
length,  from  three  to  five  or  six  feet  wide,  and  averaging  two  feet  in  depth ;  besides 
these  a  public  building  for  school  purposes,  and  the  private  dwellings,  fenoes,  and 
other  improvements  of  the  inhabitants;  that  the  v|Jue  of  the  town  improvements 
are  about  three  thousand  dollars :  that  affiant  is  in  no  way  interested  in  the  matter, 
concerning  this  entry,  other  than  as  a  citizen  of  said  town  and  an  occupant  of  part  of 
said  land. 

Judge  Frazier  made  oath  to  the  same  facts,  some  of  his  statements 
being  upon  information  and  belief.  He  also  testified  that  he  was  the 
probate  judge  of  Eich  county,  and  the  successor  in  office  of  George  A. 
Peart,  who  made  the  filing  in  question  as  judge  of  the  county  court  of 
Eich  county,  the  probate  judge  being  designated  as  such  for  the  pur- 
poses of  the  townsite  act.  He  further  testified  that  the  inhabitants  of 
said  townsite  had  purchased  the  other  quarter  of  said  section  sixteen 
from  the  original  entryman,  and  that  the  value  of  the  town  improve- 
ments was  about  fifteen  thousand  dollars,  the  major  part  thereof  be- 
ing upon  the  quarter  section  purchased  from  said  original  entryman« 
That  he  was  the  duly  authorized  officer  to  make  said  townsite  entry, 
under  the  laws  of  the  United  States  and  of  the  Territory  of  Utah, 
said  town  being  unincorporated. 

Upon  this  proof,  and  the  payment  of  twelve  hundred  dollars,  final 
certificate  and  receipt  were  issued  to  Judge  Frazier  on  the  20th  of 
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Noyember,  1888^  for  the  land  in  question,  ^4n  trust  for  the  benefit  of 
the  inhabitants  of  Woodruff." 

It  also  appears  that  the  government  survey  of  said  land  was  com- 
menced on  the  25th  of  June,  1870,  and  finished  on  the  5th  of  July,  of 
that  year.  That  the  inhabitants  of  Woodruff  informed  the  government 
surveyors  that  they  had  staked  out  their  town,  and  the  surveyors  told 
them  they  would  respect  their  location.  The  approved  township  plat 
was  filed  in  the  local  land  office  on  the  25th  of  January,  1871,  and  soon 
thereafter  the  lines  of  said  town  were  adjusted  to  the  government 
lines. 

In  your  decision  you  quote  quite  largely  from  the  Bevised  Statutes, 
the  acts  of  Congress,  and  the  compiled  laws  of  Utah,  and  conclude  that 
the  jurisdiction  in  townsite  matters  heretofore  exercised  by  probate 
judges  in  the  Territory  of  Utah,  had  been  annulled,  and  that  it  could 
only  be  exercised  thereafter  by  the  district  courts  of  said  Territory. 
You  therefore  held  the  entry  of  the  townsite  of  Woodruff  for  cancella- 
tion, and  directed  that  <<  should  another  attempt  be  made  to  cover  said 
land  with  a  townsite  entry,  while  the  town  of  Woodruff  remains  unin- 
corporated, the  application  must  be  made  by  the  judge  of  the  district 
court  for  the  judicial  district  in  which  said  town  is  situated." 

In  the  appeal  filed  by  Judge  Frazier  from  your  decision,  "on  behalf 
of  the  settlers  of  Woodruff,"  it  is  claimed  that  you  misinterpret  and 
misconstrue  the  law  in  force  in  relation  to  townsite  entries  in  the  Ter- 
ritory of  Utah. 

To  correctly  determine  this  question  it  will  be  necessary  to  examine 
the  several  provisions  of  law  relating  thereto.  Section  2387  of  the  JEle- 
vised  Statutes  provides  as  follows: 

WheDever  any  portion  of  the  pnblio  lands  have  been  or  may  be  settled  upon  and 
occupied  as  a  townsite^  not  subject  to  entry  under  the  agricultural  pre-emption  laws, 
it  is  lawful  in  case  such  town  be  incorporated^  for  the  corporate  authorities  thereof, 
and  if  not  incorporatedi  for  the  judge  of  the  county  court;  for  the  county  in  which 
such  town  is  situated,  to  enter  at  the  proper  land-office,  and  at  the  minimum  price, 
the  land  so  settled  and  occupied  in  trust  for  the  several  use  and  benefit  of  the  opou- 
pants  thereof,  according  to  their  respective  Interests;  the  execution  of  which  trust, 
as  to  the  disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the  sales  thereof,  to 
be  conducted  under  such  regulations  as  may  be  prescribed  by  the  legislative  author- 
ity of  the  State  or  Territory  in  which  the  same  may  be  situated. 

In  the  Territory  of  Utah  it  appears  that  they  have  no  ^^  judge  of  the 
county  court,"  elected  or  appointed  as  such,  but  in  the  Compiled  Laws 
of  Utah,  edition  of  1888,  Vol.  2,  page  144,  it  is  provided  as  follows : 

That  when  the  corporate  authorities  of  any  town  or  city,  or  the  probate  judge  of 
any  county  in  this  Territory  (who  for  the  purpose  of  this  act  and  of  receiving  and 
executing  the  trust  declared  by  the  act  of  Congress  hereinafter  mentioned,)  shall  be 
deemed  and  is  hereby  designated  as  the  judge  of  the  county  court  for  such  county  in 
which  any  town  or  city  may  be-  situated,  shall  have  entered  at  the  proper  laud  offlce, 
the  land  or  any  part  of  the  land  settled  and  occupied  as  the  site  of  such  town,  pur- 
siuint  to  and  by  virtue  of  the  provisions  of  the  Act  of  Congress,  entitled  'An 
Act  for  the  relief  of  the  inhabitants  of  cities  and  towns,  upon  the  public  lands, '  '  ap- 
proved March  2d,  1867,'  and  any  amendments  that  may  be  made  thereto,  etc. 
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The  language  of  the  Bevised  Statutes  is,  that  selection  for  townsites, 
where  the  town  is  unincorporated,  shall  be  made  by  ^Hhe  judge  of  the 
county  court  for  the  county  in  which  such  town  is  situated."  The  com- 
piled laws  of  Utah  provide  that  for  the  purpose  of  making  such  selec- 
tions, the  probata  judge  of  any  county  "  shall  be  deemed  and  is  hereby 
designated  as  the  judge  of  the  county  court  for  such  county.''  The 
Utah  law  does  not  provide  that  the  probate  judge  shall  make  such  se- 
lection. It  could  not  well  do  so,  as  Congress  had  already  designated 
an  officer  to  execute  such  trust,  but  the  Territorial  legislature  might 
very  properly  create  the  officer  on  whom  Congress  had  conferred  the 
trust.  This  it  did,  by  making  the  probate  judge  ex  officio  judge  of  the 
county  court.  These  are  separate  and  distinct  offices,  although  held 
by  the  same  person,  and  I  think  no  subsequent  legislation  by  Cod  gross, 
limiting  the  jurisdiction  of  probate  judges  as  such,  would,  aflfect  his 
status  or  jurisdiction  as  judge  of  the  county  court. 

Your  decision  seems  to  be  based  largely  upon  the  twelfth  section  of 
what  is  known  as  the  Edmunds-Tucker  Act  (24  Stat.,  635),  which 
reads  as  follows: 

That  the  laws  enacted  by  the  Legislative  AsseHbly  of  the  Territory  of  Utah^  oon- 
ferrlDg  jarisdiction  upon  probate  courts,  or  the  judges  thereof,  or  any  of  them  in  said 
Territory,  other  than  in  respect  of  deceased  persons,  and  in  respect  of  the  guardian* 
ship  of  the  persons  and  property  of  infants,  and  in  respect  of  the  persons  and  property 
of  persons  not  of  sound  mind,  are  hereby  disapproved  and  annulled;  and  no  probate 
court,  or  judge  of  probate  shaU  exercise  any  jurisdiction  other  than  in  respect  of 
the  matters  aforesaid,  except  as  a  member  of  a  county  court,  and  every  such  jurisdic- 
tion BO  by  force  of  this  act  withdrawn  from  the  said  probate  courts  of  judges  shall 
be  had  and  exercised  by  the  district  courts  of  said  Territory  respectively. 

This  section  does  not  attempt  to  limit  or  restrict  the  jurisdiction  of  a 
probate  judge  when  acting  as  a  judge  of  the  county  court,  but  it  ex- 
pressly excepts  his  acts  as  a  member  of  a  county  court  from  such  re- 
striction. Neither  does  it  attempt  by  express  terms  to  repeal  section 
2387,  of  the  Revised  Statutes.  Repeals  by  implication  are  not  favored 
in  the  law  and  construing  these  acts  together,  each  may  stand  and  be- 
come effective.  I  do  not  think,  therefore,  that  any  jurisdiction  conferred 
upon  a  probate  judge,  while  acting  in  the  capacity  of  "  the  judge  of  the 
county  court,"  was  taken  from  him  and  conferred  upon  the  judge  of  the 
district  court,  by  section  twelve  of  the  Edmunds-Tucker  Act. 

On  page  295  of  volume  1,  of  the  Compiled  Laws  of  Utah,  edition  of 
1888,  it  is  provided  that  "  each  county  shall  have  a  county  court,  con- 
sisting of  the  probate  judge  of  such  county,  and  three  selectmen.'' 
Hence,  I  conclude  that  the  probate  judges  in  Utah  Territory  are  now 
the  judges  of  the  county  courts  in  their  respective  counties,  and  the 
proper  officers  as  such  judges  of  the  county  courts,  to  execute  the  trust 
relative  to  towusite  entries  conferred  by  section  2387  of  the  Revised 
Statutes. 

It  follows,  therefore,  that  the  entry  for  the  townsite  of  Woodruff  was 
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made  by  the  jM'oper  officer,  and  l^at  yon  erred  in  holding  sneh  entry 
for  cancellation,  and  in  stating  that 

Bhonld  another  attempt  be  made  to  cover  eaid  land  with  a  townsite  entry,  while  the 
town  of  Woodmff  remains  nnincorporated,  the  application  mnst  be  made  by  the 
jndge  o^  the  distriet  conrt  £or  the  Jndieisd  district  in  which  said  town  is  situated. 

Other  questions  are  discussed  by  yon,  snch  as  the  number  of  acres 
included  in  the  townsite,  and  the  number  of  inhabitants  occupying  the 
same,  but  I  think  these  questions  have  long  since  been  settled  by  the 
Department.  The  law  does  not  prescribe  that  any  number  of  inhabi- 
tants is  necessary  to  make  a  townsite  entry.  See  Bevised  Statutes, 
section  2389,  paragraph  9,  of  subdivision  3,  of  circular  of  November  5, 
1886,  5  L.  D.,  265,  and  case  of  Coyne  v.  Townsite  of  Crook  et  al.  (6  L. 
D.,  675).    The  Coyne  case  also  hdd  that 

the  law  does  not  prescribe  the  number  of  acres  that  may  be  taken  as  the  site  of  a 
town  containing  less  than  one  hundred  inhabitants.  Jn  snch  cases  the  extent  of 
a^eage  is  a  matter  of  ei^ecntiye  discretion,  and  is  restricted  to  the  land  actually 
occupied  for  town  purposes,  by  legal  subdiyisions. 

In  the  case  of  the  Townsite  of  Concordia  v^  Linney  et  (U.  (3  C.  L.  O., 
50),  decided  by  Secretary  Chandler  in  1876,  questions  somewhat  similar 
to  some  of  those  in  this  case,  were  involved.  That  was  an  incorporated 
town,  but  lands  purchased  by  private  parties  were  included  in  the  plat 
with  that  for  which  entry  was  made,  and  all  incorporated  as  one  city. 
After  commenting  on  the  circumstance,  and  the  fact  that  the  stores 
and  shoi>s  were  mostly  upon  the  lands  purchased  by  private  parties, 
the  Secretary  said  <^  this,  in  my  opinion,  does  not  affect  the  rights  of 
the  occupants  under  the  circumstances  of  this  case."  After  referring 
to  the  improvements  which  had  been  made,  in  the  matter  of  laying  out 
and  grading  streets,  etc.,  the  Secretary  said: 

The  &ct  that  people  do  not  aotuaUy  reside  upon  each  quarter-quarter  section  or 
fractional  legal  snbdiyision,  in  the  view  I  take  of  the  law,  does  not  affect  their  rights 
to  the  quantity  of  land  which  the  law  permits  them  to  enter  for  the  purposes  of  a 
townsite.  The  quantity  of  land  is  to  be  determined  by  the  number  of  occupants,  not 
by  the  location  of  their  residences  upon  it. 

The  plat  filed  with  the  papers  in  the  case  at  bar  shows  that  not  only 
every  quarter-quarter  section  is  settled  upon,  but  that  every  lot  into 
which  the  town  is  laid  out,  had  one  or  more  family  upon  it.  It  is  true 
that  these  lots  are  larger  than  is  usual  in  the  case  of  ordinary  town  or 
city  lots,  ranging  from  one  and  a  quarter  to  ten  acres  in  size,  but  the 
families  who  occupy  them  are  also  larger,  in  one  instance  the  family 
being  composed  of  a  man,  three  wives,  and  eleven  children. 

The  final  proof  submitted  by  Judge  Frazier  showed  the  townsite  of 
Woodruff  had  two  hundred  and  fifty  inhabitants.  Upon  this  showing, 
under  section  2389,  the  judge  of  the  county  court  might  enter  six  hun- 
dred and  forty  acres.  Affidavits  filed  subsequent  to  the  making  of  such 
prooi^  show  that  some  of  the  inhabitants  of  the  town  reside  upon  that 
portion  of  land  added  to  the  townsite  by  purchase  from  the  original, 
164l_VOL  15 ^14 
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entryman,  but  that  the  whole  number  ia  the  town  had  considerably 
increased  since  final  proof,  and  was  constantly  increasing. 

From  aU  the  facts  in  the  case,  I  do  not  find  that  the  number  of  in- 
habitants was  too  small  for  the  number  of  acres  included  in  the  town- 
site,  and  for  the  reasons  already  stated  the  decision  appealed  from  is 
jeversed. 


OKIiAHOMIA  TOWN  SITB— RESIDEKCS. 

BEBBY  V.  GOBETTE. 

The  claimant  of  a  town  lot  is  not  required  to  maintain  an  actual  personal  residence 
as  in  case  of  a  homestead,  it  is  sufficient  if  he  makes  a  settlement  and  improve- 
meuts  thereon,  though  the  improvements  be  occupied  by  another  as  the  lienant 
of  the  claimant. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

August  23y  1892. 

I  have  considered  the  case  of  Eobert  0.  Berry  v,  Ed.  Oorette  of  Nor- 
man, Oklahoma  Territory,  involving  title  to  lot  No.  13,  block  5,  in  said 
town. 

The  contest  in  the  case  was  heard  by  the  '^  Townsite  Trustees  Board 
No.  4,''  at  Noble,  Oklahoma,  who  decided  in  favor  of  Corette,  upon  which 
a  motion  for  a  rehearing  was  filed,  supported  by  affidavits,  letters  and 
other  evidence.  This  motion  was  overruled  and  an  appeal  taken,  no 
notice  of  the  appeal  appears  to  have  been  served,  but  upon  an  exami- 
nation in  the  case,  you  found  such  error  of  law  that  you  felt  it  your 
duty  under  rule  48,  rules  of  practice,  to  consider  the  case,  and  upon  a 
review  thereof,  reversed  the  trustees  and  awarded  the  lot  to  Berry,  from 
which  decision  Gorette  appealed. 

The  motion  for  a  rehearing  should  have  been  granted  for  several 
reasons :  first  because  of  the  admission  of  a  mass  of  incompetent  testi- 
mony offered  by  Corette  and  considered  by  the  trustees  over  the  objec- 
tion of  Berry's  counsel;  secondly,  on  the  ground  of  newly  discovered 
evidence,  which,  had  it  been  presented  at  the  hearing,  would  have 
shown  that  Corette  was  acting  for,  and  under  the  advice  of,  one  Bags- 
dale,  who  was  furnishing  the  money,  and  who  was  rendered  incompe- 
tent to  make  entry  of  the  lot  by  his  disregard  and  violation  of  the  law 
and  the  Presidents  proclamation.  This  testimony,  it  appears  quite 
clearly,  could  not,  with  any  reasonable  diligence,  have  been  obtained 
in  time  for  the  hearing.  Had  it  been  presented,  it  would,  unless  over- 
come by  rebutting  evidence,  have  changed  the  finding  of  the  trustees. 

The  record  and  testimony  in  the  case  shows  that  on  the  afternoon  of 
April  22,  1889,  certain  persons,  who  from  aught  that  appears  were 
qualified  entrymen,  met  at  a  railroad  station  called  Norman,  in  Okla- 
homa Territory,  and  proceeded  to  organize  as  a  city  government.  They 
elected  a  mayor,  councilmen,  clerk  and  treasurer,  and  located  a  town- 
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dte  called  Konnan  on  a  part  of  Sec  30,  T.  9  N.,  B.  2  W.,  in  said  Ter- 
ritory. 

Afterward  the  officers  so  elected  procured  a  survey  of  said  land  into 
lots,  blocks,  streets  and  alleys.  They  passed  a  series  of  ^^  ordinances" 
for  the  government  of  said  town,  and  particularly  relating  to  the  lots 
80  laid  out.  Among  other  things  it  was  provided  that  occupants  of 
lots  should  register  at  the  mayor's  office  and  the  mayor  shoold  give  a 
certificate  of  registration  for  the  lot  or  lots  located  npon.  Certain  reg- 
istration fees  of  $5,  |4  and  $3,  according  to  the  street  on  which  the 
lot  faced,  were  fixed  to  cover  the  expenses  of  surveying,  etc.,  and 
certain  improvements  were  to  be  made  within  sixty  days,  or  the  regis- 
tration was  forfeited,  but  an  occupant  could  re-register  by  repaying 
the  fee,  and  thus  secure  sixty  days  further  time  to  make  improvements. 
The  mayor  and  derk  were  sallowed  25  cents  on  each  registration  in 
addition  to  the  price  of  the  lot.  They  passed  an  ordinance  against 
<^ jumping''  lots,  by  which  it  was  made  a  misdemeanor  for  any  person 
to  go  upon  a  lot  to  make  settlement  or  improv^ent  where  any  other 
person  had  registered,  aud  for  a  violation  of  this  ordinance  the  party 
violating  was  liable  to  a  fine  of  not  less  than  95  or  more  than  $100,  and 
he  was  to  be  imprisoned  at  hard  labor  or  in  close  confinement  until  the 
fine  and  costs  were  paid. 

It  is  sufficient  to  say  that  aU  of  this  was  without  any  warrant  of  law, 
and  the  testimony  shows  that  '<  indignation  "  meetings  were  held  de- 
nouncing it,  but  these  came  to  naught,  and  the  mayor  and  council  con- 
tinued to  control  the  town,  although  some  of  the  residents  refused  to 
register  or  recognize  what  is  called  the  "  self-constituted  "  authority. 

This  town  was  not  incorporated,  and  up  to  this  time  there  had  been 
no  territorial  legislature,  and  there  is  nothing  to  show  that  there  was  a 
judge  of  any  county  court. 

The  act  of  Congress  of  March  2, 1889,  (25  Stat.,  980-1005),  Sec.  13, 
provides  that — 

The  Secretary  of  the  Interior  may,  after  said  proclamation  and  not  before,  permit 
entry  of  said  lands  for  to wnsi tea  under  sections  twenty- three  hnndred  and  eighty- 
seven  and  twenty- three  hundred  and  eighty-eight  of  the  Revised  Statutes,  but  no 
sneh  entry  shaU  embrace  more  than  one-half  section  of  land. 

Under  these  sections,  where  the  town  is  incorporated,  the  corporate 
authorities  thereof  may  make  entry,  and  where  the  town  is  not  incor- 
porated the  judge  of  the  county  court  for  the  county  in  which  the  land  is 
situated  may  do  so.  The  entry  is  made  for  the  land  settled  upon  and 
occupied,  and  when  entered,  it  is  held  in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof;  the  execution  of  this  trust,  the  dispo- 
sal of  the  lots  and  all  matters  pertaining  thereto  are  to  be  conducted 
under  such  regulations  as  may  be  prescribed  by  the  legislature  of  the 
State  or  Territory;  so  it  will  seem  that  all  the  action  of  these  people 
was  utterly  void,  but  they  had  issued  what  they  called  a  registration 
certificate  to  many  of  the  occupants  and  had  collected  the  fees,  and,  so 
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far  as  appear«^  had  &irly  conducted  the  matter,  notwithstandiug  tbe 
refusal  of  certain  parties  to  recognize  this  authority. 

The  act  of  Congress  of  May  14, 18d0,  (26  Stat,  109)  entitled  <<  An  act 
to  provide  for  townsite  entries  of  land  in  what  is  known  as  ^Oklahoma' 
and  for  other  purposes"  provided  in  the  second  section — 

That  in  the  execution  of  such  trast;  and  for  the  purpose  of  the  conveyance  of  title 
by  said  trustees  any  certificate  or  other  paper  evidence  of  claim  duly  issued  by  the 
authority  recognised  for  ^nch  purpose  by  the  people  residing  upon  any  townsite,  the 
subject  of  the  entry  here  under  shall  be  taken  as  evidence  of  the  occupancy  by  the 
holder  thereof  of  the  lot  or  lots  therein  described,  except  that  where  there  has  been 
an  adverse  claim  to  said  property,  such  certificates  shall  only  \)e  prima  fcune  evidence 
of  the  claim  of  occupancy  of  the  holder. 

There  is  a  proviso  that  nothing  herein  shall  make  valid  any  claim 
now  invalid,  or  that  of  any  person  who  entered  the  territory  in  violation 
of  law  and  the  President's  proclamation.  The  trustees  referred  to  in 
this  section  ai'e  those  appointed  by  the  Secretary  of  the  Interior,  as 
provided  in  the  firi$t  section  of  the  act. 

It  will  therefore  be  seen  that  the  trustees  appointed  by  the  Secretary 
might  recognize  the  "  registration  certificates"  issued  by  the  mayor  of 
Norman  as  prima  facie  evidence  of  the  occupancy  of  Corette,  but  they 
were  not  bound  to  award  him  the  lot  in  the  face  of  the  testimony  show- 
ing that  Berry  was  in  the  actual  occupation  thereof  and  improving  the 
same,  and  of  right  entitled  thereto. 

The  testimony  herein  shows  that  one  Thomas  B.  Berry  went  on  the 
13th  or  11th  of  July,  1889,  upon  the  lot  in  controversy  which  was  then 
vacant,  and  built  a  house  worth  about  $112.  It  appears  that  the  mayor 
became  aware  that  he  had  gone  into  the  territory  too  soon,  and  he  was 
ordered  to  remove  the  improvement  and  vacate  the  lot.  Thereupon  he 
telegraphed  his  brother,  Robert  C,  that  if  he  would  go  to  l^orman  and 
take  the  property  and  occupy  the  lot,  he  could  have  the  house  at  cost, 
and  Robert  accepted  the  proposition  and  went  to  living  in  the  house. 
It  appears  that  he  went  there  about  the  8th  or  9th  of  August,  1889,  and 
lived  on  the  lot  about  a  month  when  he  brought  his  wife  there  and  they 
lived  in  the  house  on  the  lot  for  some  time.  The  date  when  he  moved 
away  is  not  given.  On  October  1,  1890,  he  applied  to  the  trustees 
(Beard  No.  4)  for  a  deed  to  the  lot,  setting  forth  his  ownership  of  the 
improvements  and  his  occupation  of  the  lot  by  himself  and  tenants 
continuously  since,  and  charging  that  Gorette's  claim  was  based  on  a 
certificate  procured  by  fraud,  etc. 

It  appears  by  the  record  in  the  case  that  on  December  2, 1889,  the 
mayor,  clerk  and  treasnrer  of  Norman  issued  a  certificate  to  J.  M.  Kags- 
dale  and  Ed.  Oorette  for  this  lot,  and  on  the  back  of  this  paper  Is  an 
assignment  to  Corette  of  Ragsdale's  interests  therein.  The  testimony 
shows  that  there  was  a  building  owned  by  a  banking  firm  of  which 
Ragsdale  was  president  and  Corette  was  cashier  which  stood  mostly  on 
the  adjoining  lot^  but  was  partly  on  this  lot,  being  across  the  line.    This 
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building  wad  not  erected  until  after  Bobert  O.  Berry  was  living  in  the 
hosse  on  the  lot. 

The  testimony  shows  that  Bagsdale  was  in  the  territory  in  violation 
of  law  and  the  President's  proclamation.  There  is  no  testimony  show- 
ing that  Bobert  0.  Berry  was  in  the  territory  too  soon^  or  that  there 
was  any  collusion  between  him  and  his  brother,  Thomas^  on  the  eon* 
trary,  Thomas  was  acting  for  himself,  and  it  was  not  until  he  received 
notice  from  the  mayor  that  he  decided  to  tmn  the  property  over  to  his 
brother  becaase  he  knew  he  conld  not  hold  it,  if  contested.  Bobert  0« 
was  the  owner  of  the  improvement  on  the  lot  and  was  occupying  it  by 
a  tenant  when  he  applied  to  the  board  for  a  title.  He  had  moved  his 
family  off  the  lot,  but  had  a  tenant  in  the  building  at  the  date  of  his 
application. 

I  do  not  find  that  a  person  must  actually  live  upon  a  lot  as  upon  a 
homei»tead.  It  is  sufficient  if  he  makes  a  settlement  and  improvements 
thereon,  though  the  improvements  be  occupied  by  another.  Such  ten- 
ant occupies  for  him,  the  owner.  This  proposition  is  clearly  laid  down 
by  the  Court  in  the  case  of  Winlield  Town  Company  v.  Enoch  Maris  et 
oL  (11  Kansas,  128),  wherein  it  is  said  that — 

A  man  may  occcupy  a  costly  store  lioxtse  as  tenant  of  one  who  has  erected  it  at 
great  expense.  Strictly  speaking,  such  a  man  is  an  occupant,  bat  his  occupancy 
would  everywhere  be  considered  the  possession  and  occupancy  of  his  landlord. 

And  the  eourt  adds : 

The  object  of  the  law  was  to  give  the  owners  of  lots  a  good  title  to  their  property. 
Ophilon  of  Attorney  General,  1  Lester,  4S1. 

Beviewing  the  entire  case,  I  do  not  find  that  you  erred  in  consider- 
ing it  under  rule  forty-eight,  and  1  find  no  reason  for  disturbing  your 
conclusions,  reversing  the  action  of  the  board  of  trustees.  l?he  judg- 
ment appealed  from  is  therefore  afiOrmed. 


HOMESTEAD  EKTBY^ACT  OF  STTBTR  15y  1880. 

Stoop  f>.  Oman. 

The  expiration  of  the  statutory  life  of  a  homestead  entry,  or  the  entryman's  non- 
compliance with  law  in  the  matter  of  residence  or  oultiyation  constitute  no  bar 
to  the  right  of  purchase  under  section  2,  act  of  June  15, 1880. 

FiT$i  AssMant  Seoretary  Chandler  to  the  Oommisaioner  of  the  Oeneral 

La/nd  Office,  August  23^  1892. 

Joseph  B.  Stoop  appeals  from  your  decision  of  September  17, 1891, 
rejecting  his  application  to  contest  the  homestead  entry  of  John  Oman 
f»  the  S  W.  J  of  Sec.  14,  T.  23  N.,  R.  37  E.,  Spokane  Falls  land  district, 
Washington. 

The  defendant  it  appears  made  said  entry  October  22, 1879,  and  on 
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December  8, 1883,  applied  to  purchase  the  land  embraced  therein  under 
the  act  of  June  15, 1880  (21  Stat.,  237),  and  that  under  date  of  January 
11, 1884,  you  considered  and  allowed  Oman's  application  to  purchase. 

Some  seven  years  after  date  of  said  entry,  attention  was  called  to  the 
fact  that  apparently  Oman  had  fiailed  to  take  any  steps  to  x>erfect  title 
as  allowed  by  you,  therefore,  you  directed  the  local  officers  to  call  ux)on 
the  homesteader  to  show  cause  why  his  entry  should  not  be  canceled. 

Under  date  of  August  11, 1891,  the  local  officers  in  response  to  your 
call  transmitted  another  application  by  Oman  to  purchase  said  land 
under  the  act  before  mentioned,  and  also  submitted  for  your  considera- 
tion the  affidavit  of  said  applicant  duly  corroborated  explaining  his 
failure  to  complete  title  as  originally  allowed. 

While  the  last  application  of  Oman  was  pending  in  your  office,  Joseph 
E.  Stoop  filed  application  to  contest  the  said  ent^,  alleging  that  Oman 
had  failed  to  reside  upon  and  cultivate  the  land  as  required  by  law; 
that  he  had  several  years  before  been  allowed  to  purchase  the  land 
under  the  act  of  1880,  but  had  failed  to  do  so;  that  he  had  sold  the 
land,  and  furthermore,  that  prior  to  making  said  entry  Oman  had 
exhausted  his  homestead  right  by  making  an  entry  under  the  home- 
stead law  in  California.  September  17, 1891,  you  rejected  the  applica- 
tion to  contest  and  allowed  the  defendant  to  perfect  title  by  purchase; 
whereupon  the  plaintiff  appeals  alleging  in  substance  that  it  was  error 
to  allow  the  defendant  to  purchase  the  land  under  said  act  of  1880, 
where  more  than  seven  years  had  elapsed  from  date  of  entry,  and  where 
the  entryman  had  transferred  his  interest  to  another.  As  you  have,  in 
your  decision,  detailed  at  considerable  length  all  the  facets  and  circum- 
stances attending  this  case,  I  deem  it  necessary  to  refer  to  only  the 
principal  points  in  question. 

It  appears  that  sometime  in  1883,  the  defendant  appeared  at  the  local 
office  and  tendered  to  the  receiver  $400,  in  payment  for  the  land  under 
the  act  of  1880;  that  at  that  time  one  Olasscock  made  oath  that  said 
defendant  had  exhausted  his  homestead  right  in  making  an  entry  in 
California;  that  the  receiver  then  returned  the  money  and  submitted 
the  application  to  you  for  determination;  that  you  authorized  the  entry- 
man  to  make  the  purchase  and  that  when  so  notified  he  borrowed  the 
money  ($400,)  of  David  M.  Simmons;  that  he  and  Simmons  went  to 
the  local  land  office  to  make  the  purchase,  but  arriving  there  after  the 
office  had  been  closed  for  the  day,  they  placed  the  money  in  the  hands 
of  an  attorney  with  instructions  to  make  payment  for  said  land,  procure 
the  duplicate  receipt  therefor  and  forward  the  same  to  Simmons. 

A  short  time  after  this  transaction,  at  the  request  of  Simmons,  the 
defendant  executed  to  him  a  deed  for  the  land  in  controversy  to  be 
held  as  security  for  the  payment  of  the  loan,  and  thus  the  matter  stood ; 
the  defendant  residing  upon  and  improving  the  land  in  the  full  belief 
that  the  money  had  been  paid  and  receipt  sent  to  said  Simmons,  until 
he  received  notice  from  the  local  officers  that  payment  had  not  been 
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made  when  lie  again  made  application  to  be  allowed  to  purchase  the 
land. 

'So  evidence  of  any  character  has  been  submitted  that  controverts  in 
any  manner  the  sworn  testimony  of  the  defendant  and  his  witness,  in 
exx>lanation  of  his  failure  to  purchase  the  laud  as  allowed  by  your  let- 
ter of  January  11, 1884,  nor  is  there  any  cause  to  doubt  that  the  deed 
given  by  the  defendant  to  Simmons  was  for  any  other  purpose  than  to 
secure  the  repayment  of  the  loan  of  $400;  furthermore,  it  will  be  ob- 
served that  when  the  plaintiff  made  application  to  contest,  it  was  sub- 
sequent to  the  filing  of  the  second  application  to  purchase  and  there- 
fore the  right  of  the  contestant  could  not  attach  while  the  application 
to  purchase  was  pending. 

Again,  the  right  to  purchase  under  said  act  of  1880,  is  not  dependent 
in  any  manner  on  residence  upon  and  cultivation  of  the  land  nor  is  it 
subject  to  any  other  restrictions  than  are  imposed  in  ordinary  cash  en- 
try.   John  B.  Ohoate  (7  L.  D.,  281) ;  Alonzo  Swink  (ibid,  342).     . 

It  will  also  be  observed  that  there  is  nothing  in  said  act  that  speci- 
fies or  in  any  wise  hmits  the  time  within  which  the  entryman  shall 
make  purchase  under  its  provisions.  It  may  be  made  at  any  time,  even 
after  the  cancellation  of  the  entry  for  expiration  of  the  statutory  period^ 
where  no  adverse  legal  right  has  intervened.  MacBride  v.  Stockwell 
(n  L.  D.,  416). 

From  the  foregoing,  I  am  of  the  opinion  that  the  application  of  the 
defendant  to  purchase  tiie  land  embraced  by  his  homestead  entry 
should  be  allowed  and  the  application  of  the  plaintiff  to  contest  said 
entry  should  be  rejected. 
Your  deciaion  is,  therefbre,  affirmed. 


HOBCBSTB An-BBglDBNCB^TO  W  N HUiP  PIiAT. 

BELET  V.  OOOK. 

TbA  saspension  of  the  towoBhip  plat,  pending  the  settlement  of  a  private  olainiy 
excoaes  a  homeeteader,  during  the  period  of  snspension^  from  establiflhing  lesi- 
deaoa  under  an  entry  allowed  prior  to  tlie  order  of  Bospenaion. 

First  Assistant  Becretary  Chandler  to  the  Oammissioner  of  the  Oeneral 

Land  Office^  August  23y  1892. 

The  land  inyolved  in  this  appeal  is  lots  3  and  4,  Sec.  12,  Tp.  1  S.,  B. 
2  W.,  San  Francisco,  Oalifomia  land  district. 

The  record  shows  that  Henry  Cook  made  homestead  entry  for  said 
tract  Angast  6, 1878.  The  plat  of  said  township  was  suspended  by 
yon  and  the  land  withdrawn  from  entry  and  disx>osal  October  24, 1878, 
as  being  included  in  the  San  Bamon  private  grant.  February  23, 1882 
said  order  was  revoked,  but  on  March  9,  1882,  it  was  again  revived 
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and  remained  so  until  April  16, 1883,  when  it  was  finally  revoked,  and 
the  land  made  subject  to  entry. 

On  May  21, 1883,  Julius  A.  Beley  filed  an  uncorroborated  affidavit  of 
contest  against  said  eutry  alleging  that  the  claimant 

does  not  now  and  never  did  reside  upon  said  lots That  said  Henry 

Cook  never  settled  upon  or  resided  upon  said  lots  but  has  always  lived  anduiadehis 
home  upon  section  one  in  said  township  with  his  family. 

Personal  service  of  notice  of  contest  was  made  uix)n  Cook  on  May 
22, 1883,  and  on  June  18,  Ibllowiiig  he  applied  to  purchase  the  land 
under  section  2  of  the  act  of  June  15, 1880  (21  Stat.,  237),  which  was 
rejected  by  the  local  officers  on  the  ground  that  the  plat  of  survey  of 
said  township  had  not  been  on  file  ninety  days  at  date  of  tender,  and 
because  said  entry  had  been  attacked  by  Beley.  Cook  appealed  firom 
this  decision.  Beley  filed  a  formal  protest  against  Cook's  purchase  who 
made  a  second  application  to  purchase  under  the  said  act,  July  17, 1883, 
which  was  after  the  expiration  of  the  ninety  days  from  date  of  rein* 
statement  of  the  township.  This  was  also  rejected  and  payment  re- 
fused because  the  first  application  was  then  pending,  and  because  there 
was  a  case  pending  to  cancel  his  entry.  Cook  appealed  from  this  de- 
cision also. 

By  letter  of  February  25, 1 884,  you  held  that  the  homestead  entry  of 
Cook  was  properly  made;  that  he  had  the  right  to  purchase  under  said 
act,  and  dismissed  Beley's  protest.  Under  the  authority  of  this  deci- 
sion the  district  land  officers,  on  March  4, 1884,  allowed  Cook  to  make 
cash  entry  of  said  land.  Beley  appealed  from  this  judgment  and  the 
Department  by  decision  of  August  12, 1886,  reversed  your  judgment 
and  ordered  that  you  suspend  Cook's  application  to  purchase  and  his 
cash  entry  and  allow  Beley  to  proceed  with  his  contest. 

In  the  meantime  in  pursuance  of  the  notice  of  contest  a  hearing  was 
held  before  the  local  officers  on  July  12, 1883,  at  which  both  parties  ap- 
peared with  their  counael  smd  oflered  their  evidence  on  the  issue  raised 
by  the  affidavit  of  contest.  The  register  and  receiver,  on  August  17, 
1883,  rendered  a  decision  on  the  testimony  taken  at  that  time,  the  con- 
clusion of  which  is : 

The  only  question  ^e  feel  called  upon  to  decide  is  as  to  Whether  Cook  abandoned 
the  land  for  more  than  six  months  subsequent  to  his  entry,  and  as  the  fket  is  elearly 
proven,  we  are  of  the  opisioti  that  his  homestead  entry  should  be  canceled. 

Cook's  attorney  acknowledged  receipt  of  notice  of  this  decision  on 
the  day  of  its  rendition.    There  was  no  appeal  taken. 

By  letter  '^O"  of  August  27,  1886,  you  forwarded  departmental  de- 
cision of  August  12,  to  the  local  officers  with  this  instruction : 

Mr.  Bcley's  protest  is  returned  and  you  are  directed  to  order  a  hearing  in  the  case. 
Ton  will  conduct  the  proceedings  in  aocofdance  with  the  rules  of  practice  in  due 
time  make  the  proper  report* 

Pursuant  to  this  order  the  parties  were  notified  and  a  hearing  had 
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before  the  local  officers  April  26, 1887.  Cook  on  that  day  presented  ft 
^^protest"  against  any  hearing  nnder  the  affidavit  of  contest  alleging^ 
Bnbstantially,  that  the  contest  was  prematarely  brought. 

Two  witnesses  were  sworn  and  examined  at  this  time  by  contestant, 
when  it  was  stipulated  between  counsel  for  the  parties  that  the  testi- 
mony taken  at  the  hearing  in  1883  should  be  made  and  considered  the 
same  as  though  taken  then.  As  a  result  of  this  hearing  the  local  offi- 
cers found  that  the  charges  of  abandonment  had  been  fully  sustained 
and  recommended  the  cancellation  of  Cook's  entry.  Cook  appealed 
aud  you  by  letter  of  September  26, 1891,  reversed  their  decision  on  the 
merits  of  the  case  and  also  decided  that  the  contest  was  prematurely 
brought,  for  the  reason  that  six  months  had  not  intervened  between 
the  date  of  Cook's  entry  and  the  service  of  notice  of  the  contest. 

Beley  appealed,  and  in  his  numerous  specifications  of  error  objects 
to  your  findings  of  fact  and  conclusions  of  law  especially  in  holding  that 
Cook's  fiailui-e  to  comply  with  the  law  during  the  period  of  the  susx>en- 
8ion  of  the  township  plat  was  justifiable. 

In  your  decision  of  September  26, 1891,  you  state: 

It  having  been  foand  that  the  land  in  question  was  involved  in  the  contest  case  of 
Joseph  Naphtaly  v,  L.  L.  Bregard  et  al,,  then  pending  before  the  Seoretaiy,  the  reo* 
ord  and  all  the  papers  in  this  case  were  forwarded  to  the  Secretary  July  19, 18S9. 
That  ease  was  decided  June  23, 1891,  and  the  papers  returned  to  this  office.  Angnst 
20,  1891,  Naphtaly  filed  in  your  office  a  duly  executed  disclaimer  of  any  and  aU 
interest  in  aud  to  the  land  in  question  (Lots  3  and  4)  and  the  same  was  considered 
upon  the  merits. 

It  seems  to  me  that  the  question  at  issue  here  is  as  to  whether  or  not 
the  content  was  prematurely  initiated  and  if  it  be  decided  in  the  affir- 
mative that  disposes  of  the  case.  It  will  be  noticed  that  Cook's  eutry 
was  made  August  6, 1878.  Two  months  and  eighteen  days  after  the 
ebtry  it  was  suspended  and  remained  so  until  April  16, 1883,  with  the 
exception  of  fourteen  days  in  1882.  The  notice  of  contest  was  served 
on.  Cook,  May  22, 1883.  It  will  thus  be  seen  that  but  four  months  and 
nine  days,  during  which  the  land  was  not  under  suspension,  inteiTened 
from  date  of  entry  to  initiation  of  contest.  The  homestead  entrymen 
is  allowed  six  months  from  date  of  entry  in  which  to  establish  his  resi- 
dence, and  the  question  now  to  be  considered  is  whether  during  the 
period  of  suspension  he  is  excused  from  this  requirement  of  the  home^ 
stead  law.    In  your  decision  last  cited,  you  hold  that  he  is. 

The  case  at  bar  presents  a  much  stronger  reason  why  the  entryman 
should  be  excused  from  a  full  compliance  with  the  law,  than  the  au- 
thorities cited  and  relied  on  by  yon.  Here  the  entry  was  suspended 
beeaase  of  conflict  with  a  private  grant  then  in  course  of  adjudication. 
I^  as  a  result  of  that  trial,  the  land  had  been  decreed  the  property  of 
the  claimant  under  the  private  grant  there  was  certainly  no  possibility 
of  the  Mitryman  getting  the  land  as  pubhc  land,  and  whatever  im- 
provements he  placed  there,  would  by  operation  of  law^  revert  to  the 
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snccessful  claimant  under  the  private  grant.  There  is  no  way  by 
which  the  government  can  protect  the  settler  when  it  becomes  divested 
of  its  title  to  the  land,  as  it  would  be  if  it  were  decided  in  favor  of  the 
private  grant,  and  he  would  necessarily  have  to  forfeit  his  home  and 
improvements.  So  that  it  seems  to  me  that  it  would  be  unreasonable 
to  require  the  entryman  in  this  case  to  comply  with  the  requirements 
of  the  homestead  law  during  the  time  the  entry  was  suspended,  and 
that  his  failure  to  establish  a  bona  fide  residence  on  the  land  prior  to 
the  initiation  of  the  contest  was  excusable.  Hence,  this  contest  was 
prematurely  brought,  as  only  four  months  and  nine  days  of  time  dur- 
ing which  the  land  was  not  under  suspension  had  elapsed  from  date  of 
entry  to  the  date  of  service  of  notice  of  contest.  The  contest  should, 
therefore,  be  dismissed. 

No  objection  is  made  by  the  appellant  here  by  reason  of  your  over- 
looking the  judgment  of  the  local  officers  of  August  17, 1883,  wherein 
they  decided  in  favor  of  the  contestant,  and  I  might  therefore  conclude 
that  he  is  satisfied  to  have  the  case  considered  on  the  merits  as  pre- 
sented by  the  whole  record.  In  view  of  the  conclusion  I  have  arrived 
at  however,  this  judgment  would  be  of  no  binding  force  because  the 
local  officers  would  have  no  power  to  adjudicate  the  question  raised  by 
the  affidavit  of  contest,  until  the  expiration  of  six  months  firom  date 
of  entry. 

Your  judgment  is  therefore  affirmed. 


PBB-EMPTION  ENTBT- ADDITIONAL  HOBCBSTBAD. 

Bmab  v.  Anderson. 

Failnre  to  make  proof  and  payment  for  ''offered"  land  within  the  atatatory  period 
defeats  the  pre-emptiye  right,  in  thepresenoe  of  an  adverse  claim,  even  though  the 
failnre  may  be  due  to  an  erroneons  statement,  in  the  receipt  issued  by  the  local 
office,  to  the  effect  that  the  laad  in  question  was  "un offered" 

An  additional  homestead  entry  under  the  act  of  March  8, 1879,  is  no  bar  to  a  subse- 
quent additional  entry  under  section  6,  act  of  March  2, 18S9,  provided  the  total 
area  of  land  taken  under  the  original  and  additional  entries  does  not  exceed  one 
hundred  and  sixty  acres. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  24j  1892. 

This  case  involves  the  ITW.  i  of  SW.  J,  Sec.  11,  T.  24  N.,  E.  2  B., 
Seattle,  Washington.  Said  tract  was  embraced  in  the  pre-emption  de- 
claratory statement  filed  by  Henry  Smar,  October  25,  alleging  settle- 
ment October  18, 1888,  upon  the  N.  }  SW.  I  and  SE.  I  SW.  ^  of  said 
Sec.  11. 

By  an  error  of  the  local  ofSce  it  was  stated  in  the  receipt  issued  to 
Smar  (the  land  being  treated  as  unoffered  when  in  fact  it  was  offered) 
that  his  filing  would  expire  "on  July  18, 1891,"  when  by  the  provisions 
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of  Bectioii  2264  E.  S.,  it  expired  within  twelve  months  from  the  date  of 
his  settlement,  to  wit,  October  18, 1889. 

Belying  on  his  certificate  Smar  failed  to  make  the  requisite  proof  and 
payment  within  the  time  provided  by  law  for  offered  land.  The  land 
being  thus  apparently  vacant  and  by  the  terms  of  the  statute,  section 
2264,  8upraj  "subject  to  the  entry  of  any  other  purchaser''  Andreas 
Anderson  on  December  31, 1889,  was  permitted  to  make  additional 
homestead  entry  for  said  tract,  under  section  5,  of  the  act  of  March  2, 
1889  (25  Stat.,  854),  with  other  lands.  He  had,  Kovember  18, 1882, 
made  final  homestead  entry  tor  80.50  acres  of  land  in  Sec.  10,  adjoining 
the  tract  in  controversy. 

As  soon  as  Smar  learned  of  Anderson's  entry  and  on  January  13, 
1890,  he  filed  an  application  for  a  hearing,  alleging  that  his  improve- 
ments were  upon  said  forty;  that  since  his  settlement  he  had  resided 
thereon  continuously,  and  that  his  failure  to  make  proof  within  the  stat- 
utory period  was  the  result  of  his  being,  as  stated,  erroneously  informed 
at  the  local  office.  This  application  being  transmitted  to  you  for  your 
action,  was  denied  by  your  letter  of  February  12, 1890.  Service  of  this 
letter  was  February  29, 1890,  admitted  by  Smar's  attorney  and  no  ap- 
peal taken. 

On  March  26,  1890,  Smar  presented  his  homestead  application  for 
the  land  embraced  in  his  said  filing,  which  was  rejected  for  conflict  with 
Anderson's  said  additional  entry. 

On  July  19, 1890,  Smar  again  made  homestead  application  for  the 
land  last  referred  to.  This  application  was  accompanied  by  his  cor- 
roborated affidavit,  setting  out  that  his  improvements  on  the  forty  in 
question  were  worth  over  $2000 ;  that  at  the  date  of  his  additional 
entry,  Anderson  had  notice  of  his  occupancy  and  improvement  thereof; 
that  the  records  of  the  local  office  show  that  prior  to  making  said  entry 
he  (Ajiderson)  ^^also  made  additional  homestead  entry"  (under  act 
March  3, 1879  (20  Stat,  472),  "for  lot  4,  Sec.  10,  Tp.  24  K, 

B.  2  E.,  on  the  day  of  188  ,  which  was  canceled  by  voluntary 

relinquishment  on  December  30,  1889;"  that  he  thus  exhausted  his 
right  to  make  the  entry  in  question  that  the  name  of  said  entryman 
was  not  Anderson  but  Holt;  that  he  (Anderson)  was  dead  and  that 
his  estate  was  being  administered  under  the  name  of  Holt.  Smar  ac- 
cordingly, again  asked  ahearing  "  to  determine  the  rights  of  the  parties." 
On  the  same  day  the  local  office  rejected  this  second  application  for 
conflict  with  the  Anderson  entry. 

No  appeal  was  taken  by  him  from  the  rejection  of  either  of  said  home- 
stead applications  and  they  were  not  forwarded  by  the  local  officers 
until  March  24, 1891. 

On  February  4, 1891,  he  made  a  third  homestead  application  for  the 
land  covered  by  his  filing.  He  also  accompanied  this  application  by 
Ins  affidavit  rei)eating  the  matters  heretofore  outlined,  and  making  the 
fhrther  statement  that  <<  said  Holt  alias  Anderson  is  now  dead,  having 
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been  killed  by  an  officer  of  tbe  custom  service  of  the  United  States,  In 
attempting  to  arrest  him  as  a  smuggler."  He  also,  in  said  affidavit, 
asked  that  you  order  a  hearing  ^<to  determine  the  validity"  of  Ander- 
son's said  additional  entry. 

This  application  was  transmitted  to  you,  whereupon  by  letter  dated 
March  9, 1891,  you,  because  of  his  failure  to  appeal  from  your  decision 
of  February  12, 1890,  and  because  his  said  accompanying  affidavit  was 
not  corroborated,  rejected  the  same.  You  also  denied  the  right  of  ap- 
peal from  this  action  but  directed  that  the  case  be.held  open  for  twenty 
days  to  enable  Smar  to  apply  for  certiorari.  He  took  no  action  con- 
cerning this  decision  but  same  day  March  9, 1891,  made  an  affidavit 
before  the  receiver  setting  out  that  until  about  February  7, 1891,  he 
had  been  without  notice  of  year  decision  of  February  12, 1890,  and  ask- 
ing that  <^  he  now  be  granted  a  right  of  appeal  from  said  decision." 

Notwithstanding  this  affidavit,  he,  a  few  days  later,  to  wit,  March 
14, 1891,  filed  a  paper  setting  out  that  he 

waives  the  right  of  appeal  from  decision  of  the  Hon.  Commissioner  of  Fehrnary 
12,  1S90,  and  withdraws  the  application  for  hearing  therein  mentioned,  and  asks 
that  his  application  to  transmute  filed  in  said  land  office  on  February  4^  1891,  with 
the  accompanying  papers  be  substituted  therefor,  and  that  his  said  application  to 
transmute  be  given  due  consideration  by  said  Hon.  Commissioner  of  the  General 
Land  Office. 

By  letter  dated  April  3,  and  received  at  your  office  April  11, 1891, 
the  register  transmitted  a  petition  by  Sinar  asking  a  reconsideration  of 
your  decision  of  March  9, 1891. 

Without  considering  this  petition  you  rendered  a  decision  dated 
April  13, 1891,  wherein  you  find  in  effect  that  he  is  concluded  by  his 
laches,  that  his  application  for  hearing  must  therefore  be  denied,  and 
that  his  application  to  transmute  must  be  rejected  ^^  because  of  the 
intervention  of  the  entry  of  Anderson." 

On  June  8, 1891,  he  filed  an  appeal  from  this  last  decision. 

Pending  said  appeal,resident  counsel  filed  August  25, 1891,  a  motion 
asking  that  "  you  review  your  decision  of  March  24, 1891,  (meaning  no 
doubt  your  decision  of  April  13, 1891)  and  give  Mr.  Smar  an  opportu- 
nity to  prove  the  truth  of  his  allegations."  This  motion  you  transmit- 
ted without  action,  with  the  record  in  his  appeal.  ^Neither  of  said  mo- 
tions is  accompanied  by  an  affidavit  showing  it  to  have  been  filed  in 
good  faith  and  not  for  the  purpose  of  delay.  They  are  therefore  defec- 
tive under  rule  78,  of  practice.  James  Koss  (11  L.  D.,  623).  In  addi- 
tion to  this,  neither  discloses  any  sufficient  warrant  for  review,  nor  was 
either  of  them  served  upon  the  opi)osite  party. 

Upon  the  merits  of  the  case  I  can  see  no  reason  for  disturbing  your 
decision. 

It  is  possibly  true  that  Smar's  default  in  making  proof  was  brought 
about  by  the  erroneous  receipt  issued  to  him  fi*om  the  local  offlcet  but 
this  could  not  per  ae  give  him  any  rights  i^gainst  the  entry  of  Audersoui 
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if  regalarly  and  properly  made.  Nor  could  Smar's  continued  occu- 
pancy and  improvement  preclude  such  entry  as  by  reason  of  his  said 
default  in  making  proof  and  payment^  the  land  at  the  date  thereof  was 
"subject  to  the  entry  of  any  ottier  purchaser."  Section  2264,  supra. 
Nor  did  Anderson  (whose  certificate  of  citizenship  is  with  the  record) 
by  making  his  entry  under  the  act  of  1879,  mpra^  exhaust  his  right  to 
enter  under  the  fifth  section  of  the  act  of  1889,  supra,  as  the  total  area  of 
his  original  and  said  additional  entries,  did  not  equal  one  hundred  and 
sixty  acres.  See  the  analogous  case  of  John  Fitzpatrick  (14  L.  D., 
277). 

The  only  material  charge  that  is  laid  by  Smar  against  the  validity  of 
Anderson's  entiy  is  that  it  was  made  under  a  false  name.  This  charge 
was  as  stated  made  in  Smar's  affidavit  filed  with  his  homestead  appli- 
cation presented  July  19, 1890.  In  rejecting  said  application  the  mat- 
ters BO  alleged  by  Smar  were  necessarily  considered.  This  action 
became  final  by  Smar's  failure  to  appeal  tlierefroni,  and  he  can  not 
therefore  be  pemiitted,  as  he  seeks  to  do  in  his  application  of  February 
4, 1891,  to  again  lay  the  same  charge. 

Ulion  the  whole  record,  I  must,  in  view  of  the  matters  hereinbefore 
set  out,  conclude  that  Smar,  because  of  his  default  in  proof  and  pay- 
ment within  the  statutory  period,  has  no  right  by  reason  of  residence 
and  improvement,  as  against  the  entry  of  Anderson;  that  failing  to 
preserve  his  rights  by  appeal  he  can  not  now  be  heard  to  renew  his 
allegations  of  contest  against  said  entry,  and  that  the  same  being  pri- 
ma facie  valid  is  a  bar  to  an  entry  of  said  forty  by  Smar  under  the 
homestead  laws. 

Your  decision  is  accordingly,  affirmed. 


HOMXSTEAI>-AI>JOrNlNO  FARM— ADDITIONAL  ENTBT. 

John  B.  Doyle. 

tSection  2289  B.  8.,  as  amended  by  the  act  of  March  8,  1891|  does  not  aathorize  an 
adjoining  faim  entry  based  upon  a  pending  original  homestead  entry  of  an  ad- 
jacent tract. 

The  right  to  make  additional  homestead  entry  of  contignoos  land  under  section  5, 
act  of  March  2, 1SS9,  ezitts  only  where  the  original  entry  is  made  prior  to  the 
passage  of  said  act. 

First  Assistant  Secretary  Oka/fuUery  to  the  Commissioner  of  the  Oeneral 

Land  Office,  August  25,  1892. 

On  May  28, 1891,  John  B.  Doyle,  applied  to  make  additional  home- 
stead entry  for  lot  8,  Sec.  3,  T.  12  K,  E.  6  W.,  Oklahoma  Oity,  Okla- 
homa. This  application  was,  as  shown  by  endorsement,  rejected  by  the 
local  officers  ^*  for  the  reason  that  the  law  opening  said  lands  for  settle- 
ment makes  no  pTovision  for  additional  homestead  entries." 
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Doyle  appealed;  whereupon  by  decision  dated  August  5, 1891,  you 
affirmed  the  ruling  below.    From  this  decision  he  appeals  h^e. 

The  tract  in  question  contains  10.40  acres  which  are  contiguons  to 
lots  8  and  9,  Sec.  4,  of  said  township  containing  69.24  acres  embraced 
in  an  original  homestead  entry  made  by  Doyle  April  29, 1889. 

You  hold,  in  effect,  that  as  Doyle's  claim  to  the  69.24  acres  was  based 
simply  upon  his  original  homestead  entry,  he  was  not  the  owner  thereof 
within  the  purview  of  section  2289  Eevised  Statutes,  as  amended  by 
the  act  of  March  3, 1891  (26  Stat.,  1095) ;  that  he  consequently  could 
not  make  the  adjoining  farm  entry,  contemplated  in  said  section  and 
that  his  present  application  must  accordingly  be  denied. 

Counsel  for  Doyle  urge  in  effect  that  the  intention  of  Congress  being 
as  indicated  by  recent  legislation  '^  to  give  to  each  settler  a  full  one 
hundred  and  sixty  acres  of  land''  his  pending  application  should  be 
allowed  under  the  acts  of  March  2  1889,  (25  Stat.,  854),  and  March  3, 
1891  (26  Stat.,  1095). 

In  support  of  this  it  is  urged  that  section  5  of  the  act  of  1891,  ^upra^ 
is  "designed  to  afford  the  same  opportunity  to  settlers"  as  the  fifth 
section  of  the  said  act  of  March  2, 1889.  While  the  fifth  section  of 
the  act  of  1891,  supra^  amends  section  2289,  it  makes  no  change  in  that 
part  thereof  which  provides  for  adjoining  entry  and  makes  no  refer- 
ence to  the  said  act  of  March  2, 1889.  Moreover,  the  said  fifth  section 
of  the  act  last  referred  to,  whereby  the  homestead  settler  is  allowed  to 
make  under  certain  conditions,  additional  entry  of  land  contiguons 
to  his  original  entry,  obtains  only  where  such  original  entry  was  made 
prior  to  the  passage  of  the  act.  Doyle's  original  entry  being  made 
April  29, 1889,  he  is  not  a  "  homestead  settler  who  has  heretofore  entered 
less  than  one  quarter  section''  and  consequently  is  not  qualified  to 
make  the  entry  contemplated  by  said  fifth  section.  The  act  of  March 
2, 1889,  (25  Stat.,  980),  whereby  this  and  other  land  in  Oklahoma  was 
opened  to  settlement  provided  for  its  disposal  "  to  actual  settlers  under 
the  homestead  laws  oply."  As  Doyle  for  stated  reasons  is  not  entitled 
to  make  additional  entry  under  the  said  fifth  section  of  the  act  of 
1889,  the  only  remaining  question  is  whether  or  not  his  application  can 
be  allowed  under  section  2289,  supra^  and  section  5,  of  the  act  of  March 
3, 1891,  supra^  which  provide  that  *'  every  person  owning  and  residing 
on  land  may,  under  the  provisions  of  this  section,  enter  other  land 
lying  contiguous  to  his  land,  which  shall  not,  with  the  land  so  already 
owned  and  occux)ied,  exceed  in  the  aggregate  one  hundred  and  sixty 
acres." 

By  existing  regulations  the  applicant  for  such  entry  was  required  to 
show  inter  alia  that  he  had  not  acquired  the  laud  embraced  in  his 
original  farm  under  the  homestead  law.  See  General  Circular  issued 
January  1, 1889,  page  20,  also  that  issued  February  6, 1892,  page  17. 
Doyle's  original  entry  having  been  made  under  said  law,  it  follows  that 
his  present  application  must  be  denied.    Your  decision  is  affirmed. 
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PBACnCE— AMENDMENT— NOTICE— CONTINtTANCOB. 

HiTTLE  V.  EH£A« 

Kew  service  of  notice  is  not  required  where  the  contestant  is  permitted  to  amend  the 
charge  against  the  entry,  bnt  a  continaanoe  of  proceedings  in  such  case  may  be 
allowed  in  the  discretion  of  the  local  office. 

Acting  Secretary  Chandler  to  the  Oommissianer  of  the  General  Land  Office^ 

August  25^  1892. 

January  19, 1886,  W.  H.  Bhea  made  timber-culture  entry  for  the  W. 
\  of  the  NB.  i  and  the  B.  J  of  the  NW.  J,  Sec.  18,  T.  26  S.,  E.  15  W., 
Lamed,  Kansas. 

December  12, 1888,  M.  ^.  Hittle  filed  an  affidavit  of  contest  against 
the  same,  alleging  failure  to  comply  with  the  law  during  the  second 
and  third  years.  Notice  was  served  on  Bhea,  and  hearing  was  set  for 
January  28, 1889,  at  which  time  the  attorney  for  defendant  appeared 
and  moved  to  dismiss  the  contest,  because  the  affidavit  was  made  upon 
information,  and  because,  further,  the  charges  were  not  sufficiently 
specific  to  form  a  proper  basis  for  contest. 

On  said  motion  the  register  held  as  follows: 

The  plaintiff  required  to  he  more  BpeciiBlc  in  the  aUegations  in  the  contest  affida- 
vit. Plaintiff  allowed  to  amend.  Motion  sustained  as  to  the  2d  and  3d  count;  and 
overruled  as  to  the  first. 

On  the  same  day  the  plaintiff  filed  an  amended  affidavit  in  conform- 
ity with  the  ruling  of  the  register,  and  the  case  was  continued  until  the 
next  day,  January  29,  when  attorney  for  defendant  again  appeared  and 
insisted  that  the  defendant  was  not  in  court,  because  he  had  received 
no  notice  of  contest  under  the  amended  charge,  and  claimed  that  he  was 
entitled  to  thirty  days  notice  thereunder. 

The  register  held  that  no  new  notice  was  required,  and  thereupon  the 
case  was  continued  untO  the  next  day  (January  30),  when  plaintiff  in- 
troduced his  witnesses  to  prove  default  upon  the  part  of  defendant  in 
planting  trees,  etc.  The  defendant  did  not  appear  in  person,  but  was 
represented  by  counsel,  who  cross-questioned  the  plaintiiTs  witnesses, 
but  all  the  time  insisted  that  the  defendant  was  not  properly  in  court, 
and  protested  against  any  proceedings  on  account  thereof.  Ko  witnesses 
were  introduced  by  defendant.    • 

August  7, 1889,  the  register  and  receiver  rendered  a  joint  opinion  sus- 
taining the  contest  and  recommending  that  Khea's  entry  be  canceled. 
Rhea  appealed,  and  by  your  letter  of  September  24, 1891,  now  before 
me,  you  affirmed  the  action  of  the  local  officers,  and  he  now  further 
prosecutes  his  appeal  to  this  Department. 

The  evidence,  I  think,  fairly  sustains  your  judgment,  but  the  point 
chiefly  relied  on  by  the  defendant  is  that  it  was  error  to  hold  the  de- 
fendant to  trial,  without  giving  him  thirty  days  notice  under  the 
amended  affidavit. 
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The  motion  to  dismiss  the  contest  for  insuflSciency  of  the  aflidavit  was 
in  the  nature  of  a  demuixer  to  the  petition  in  a  court  of  law.  It  is  the 
universal  practice,  so  far  as  my  observation  and  research  have  extended, 
when  a  demurrer  is  sustained  to  a  bill  or  petition,  to  allow  the  plaintiff 
to  amend  the  same  but  no  new  service  of  process  is  ever  required  to 
be  served  on  the  defendant.  He  has  been  once  properly  brought  into 
court,  and  thereafter  he  is  regarded  as  having  notice  of  all  subsequent 
proceedings  in  open  court.    See  McFarland  v.  Jackson,  10  L.  D.,  405. 

Had  the  defendant  attacked  the  process  for  some  defect  therein  or  in 
the  service  thereof,  and  that  motion  had  been  sustained,  a  new  notice 
and  service  would  have  been  proper  because  the  first  being  faulty  he 
was  not  properly  in  court,  and  the  register  and  receiver  would  not  have 
had  jurisdiction  of  the  person  of  the  defendant,  and  he  might  insist 
that  he  be  legally  notified.  But  he  was  properly  in  court,  probably 
upon  a  defective  pleading  or  charge,  and  your  action  was  therefore 
right  in  holding  that  he  was  not  entitled  to  another  notice.  It  was  a 
matter  of  discretion  to  allow  a  continuance  upon  an  amendment  of  the 
affidavit,  which  it  appears  was  exercised  on  behalf  of  the  defendant. 
If  he  had  any  defense  or  testimony  to  offer  in  support  of  his  entry,  he 
should  have  offered  it  on  the  adjourned  day.  Having  failed  to  offer 
proof  he  must  stand  by  the  record  made. 

Your  judgment  is  affirmed. 


PROCEEDINGS  BY  THB  GOVERNMSNT-NOTICS-MORTOAGEE. 

United  States  v.  Newkan  bt  al. 

Dne  notice  of  aU  action  should  be  given  a  mortp^aj^ee,  where  the  record  of  proceed- 
ings in  the  local  office  discloses  the  fact  of  sach  interest,  and  in  the  absence  of 
such  notice  the  right  of  said  mortgagee  to  be  heard  is  not  defbated  by  a  judg- 
ment  of  cancellation. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  August  26 j  1892. 

On  January  20, 1890,  your  judgments  oancelling  the  following  pre- 
emption cash  entries  made  in  the  McGook,  Nebraska,  land  office  were 
affirmed  by  the  separate  judgments  of  this  Department.  (Press  copy- 
book L.  and  E.  No.  238  p.  316.) 

(1)  Cash  entry  No.  191,  of  Albert  E.  Newman,  for  the  8W.  J  SW.  i 
Sec.  24,  N.  i  N W.  J,  NW.  J  NB.  J  Sec,  25,  T.  6  N.,  E.  39  W.  On  July 
16, 1890,  William  Gleason  filed  homestead  entry  No.  9647,  for  the  SW. 
\  S W.  \  Sec.  24,  of  said  tract,  and  Edward  Fitzgerald  filed  pre-emption 
declaratory  statement  No.  7049,  for  the  NE.  J  NW.  J,  NW.  i  NE.  i  Sec 
25,  of  said  tract. 

•  •  •  •  •  •  • 
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[Description  of  fourteen  other  canceled  entries  omitted.] 

In  1884,  and  after  final  proof  was  made  and  a  certificate  issued  on 
each  of  these  entries,  The  Harlem  Oattle  Company  became  the  owner 
of  all  these  tracts  by  pui'chase  from  the  entaymen. 

On  Jnne  24, 1886,  it  gave  to  the  Kit  Garter  Oattle  Oompany  a  trust 
deed  to  all  of  said  land  to  secure  the  payment  of  $20,000  that  day  bor- 
rowed from  said  Kit  Oarter  Oattle  Oompany.  The  trust  deed  was  duly 
executed  by  the  officers  of  the  Harlem  Oattle  Oompany,  and  was  re- 
corded in  Ohase  county  Nebraska,  in  which  all  of  these  lands  are  situ- 
ated. 

On  July  31, 1886,  on  the  report  of  a  special  agent,  you  held  all  these 
entries  for  cancellation.  Thereupon  the  Harlem  Oattle  Oompany,  as 
transferee,  asked  for  and  obtained  a  hearing  to  sustain  the  legality  of 
said  entries.  The  hearing  was  held  on  February  9, 1887,  before  the 
local  land  officers.  Notice  was  obtained  on  the  entrymen  by  publica- 
tion, but  none  of  them  appeared  at  the  trial.  The  Harlem  Oattle  Oom- 
pany introduced  in  evidence  a  certified  abstract  of  title  in  each  of  the 
fourteen  cases,  which  gave  a  history  of  the  title  of  each  tract,  and 
showed  that  the  Harlem  Oattle  Oompany  was  the  owner  of  all  the  land, 
and  that  the  Kit  Oarter  Oattle  Oompany  had  a  mortgage  thereon  for 
$20,000.  After  considering  the  evidence  submitted  the  register  and  re- 
ceiver recommended  the  entries  for  cancellation,  and  on  October  8, 
1888,  you  affirmed  their  action,  and  on  appeal  this  Department  con- 
curred therein  by  its  judgments  of  January  20,  1890,  and  the  entries 
were  canceled  on  February  18, 1890. 

Isham  B.  Darnell,  manager  for  the  Kit  Oarter  Oattle  Oompany,  then 
filed  a  motion  for  a  rehearing,  and  asked  that  the  entries  be  reinstated; 
also  averring  that  there  was  a  complete  defense  to  the  charges  of  fraud 
against  the  several  entrymen.  It  also  alleged  facts  tending  to  show 
that  the  Harlem  Oattle  Oompany,  instead  of  defending  the  entries  in 
question  against  the  charges  of  fraud  preferred  by  the  special  agent, 
had  really  assisted  the  government,  and  had  not  even  attempted  to 
procure  the  attendance  at  the  trial  of  any  of  the  entrymen,  and  that  its 
failure  to  defend  the  validity  of  the  entries  was  due  to  its  desire  to  de- 
stroy its  own  title,  in  order  to  escape  the  payment  of  the  mortgage. 

It  is  also  claimed  in  the  motion  for  rehearing,  which  was  denied  by 
the  Department  March  17, 1892,  that  at  the  trial  in  February,  1887, 
Charles  E.  Stevens  and  Henry  Hudson,  two  of  the  principal  witnesses 
for  the  government,  were  actually  in  the  employ  of  the  Harlem  Oattle 
Company,  and  that  while  said  witnesses  were  receiving  three  dollars 
per  day  from  the  United  States,  the  manager  of  the  Harlem  Oattle 
Company  paid  their  board  at  the  Commercial  Hotel  in  MoCook,  and 
that  Frank  Gilley  was  brought  to  the  trial  to  testify  for  the  entrymen, 
but  at  the  bidding  of  the  manager  of  the  Harlem  Oattle  Oompany  he 
gave  evidence  against  the  entrieSy  etc.;  that  it  was  not  the  purpose  of 
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the  Harlem  Cattle  Company  to  defend  said  entries;  that  its  manager, 
McGillen,  procured  a  relinquishment  to  the  tract  most  valuable  on  ac- 
count of  improvements  thereon  (that  of  Thomas  Cooper)  and  applied 
to  enter  the  tract  in  his  own  name,  and  that  long  before  these  entries 
were  cancelled  McGillen  filed  applications  for  himself  and  others  in  his 
employ  to  enter  all  the  lands,  and  when  entries  were  not  cancelled,  pro- 
tests were  instituted  in  the  name  of  McGillen,  Cassidy  and  others. 

All  of  this  was  set  forth  to  show  that  the  transferee  assisted  the  gov- 
ernment in  the  attack  on  these  entries  with  a  view  of  defeating  the 
mortgagees. 

The  Department  refused  to  order  a  hearing  in  the  interest  of  the 
mortgagee  for  the  reason  that  one  of  the  affidavits  setting  up  these 
facts  was  made  by  one  Hays,  who,  it  api>ears,  had  given  testimony  in 
the  trial  to  the  contrary  of  that  sworn  to  in  his  affidavit.  It  was  also 
held  that  the  mortgagee,  not  having  filed  a  notice  of  its  interests  in 
the  tra<;ts,in  the  local  office,  could  not  be  heard  to  complain  of  the  want 
of  notice  of  the  judgment  cancelling  the  entries. 

The  motion  for  rehearing  was  denied  on  March  17, 1892. 

I  am  now  in  receipt  of  a  motion  to  review  said  judgment.  It  is  con- 
tended that  these  cases  '^  were  tried  and  said  entries  cancelled  without 
authority,  for  the  reason  that  the  interest  of  the  Kit  Carter  Cattle  Com- 
pany was  known  to  the  local  officers  and  the  special  agent  of  the  gov- 
ernment, and  no  notice  of  the  proceedings  were  given  to  said  cattle 
company,  and  all  proceedings  without  such  notice  were  absolutely 
void.''  There  is  also  filed  as  a  part  of  the  motion  an  affidavit^  which  is 
as  follows: 

Sterling  P.  Hart,  of  lawfiil  age,  being  first  duly  sworn  upon  oath,  deposes  and 
says,  That  he  was  register  of  the  U.  S.  land  office  at  McCook,  Nebraska^  from  Novem- 
ber 1,  1886  until  February  28, 1891,  and  during  that  time  I  had  action  (actual)  offi- 
cial supervision  and  control  of  the  affairs  of  the  register's  office.  At  the  time  affiant 
assumed  control  of  said  office  there  were  matters  pending  against  a  large  number  of 
cash  entries,  to  which  tracts  W.  J.  McGillen  manager  of  the  Harlem  Cattle  Com- 
jiany,  claimed  ownership  on  behalf  of  said  oorporation.  One  George  B.  Cobom 
then  fecial  agent  for  the  Gen'l.  Land  Office,  was  in  charge  of  said  oases  on  behalf 
of  the  government.  The  Harlem  Cattle  Co.  intervened  and  asked  for  a  hearing  in 
all  cases  where  the  land  was  claimed  by  them.  Affiant  has  been  shown  departmental 
letter  of  date  March  17, 1892,  and  has  examined  the  cases  and  entries  therein  enumer- 
ated and  set  out  and  remembers  that  said  entries  were  among  the  one  claimed  by 
the  Harlem  Co.  at  that  time.  Hearing  were  had  in  all  of  said  cases  before  the  office 
while  affiant  was  the  register  and  affiant  had  general  supervision  of  said  hearings. 
Affiant  further  states  that  the  local  land  office  was  informed  of  the  mortgage  lien 
given  by  the  Harlem  Cattle  Company  to  the  Kit  Carter  Cattle  Co.  upon  these  tracts 
and  other  lands,  to  secure  the  payment  of  $20,000  by  W.  J.  McGillin  who  notified 
said  office  and  in  his  evidence  in  the  case  of  the  United  States  v.  Albert  C.  Newman 
so  testified  in  February  1887.  Geo.  B.  Cobom,  special  agent  of  the  Interior  Depart- 
ment, conducted  the  case  on  behalf  of  the  government. 

The  Kit  Carter  Cattle  Co.,  mortgagees,  were  not  notified  of  said  hearings  to  can- 
cel said  entries  and  were  not  made  a  party  thereto.  Neither  was  it  notified  of  any 
of  the  decisions  rendered  in  said  case. 
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It  has  been  ascertamed  from  the  records  and  hearings  had  that  the 
several  abstracts  of  title  introdnced  at  the  trial  as  evidence  disclose  the 
&ct  that  the  Kit  Garter  Cattle  Oompany  held  a  mortgage  on  the  tract 
for  $00,000. 

This  company  never  received  any  notice  of  the  finding  of  the  register 
and  receiver  on  the  evidence,  nor  of  the  judgment  of  your  office  can- 
celling the  entries,  nor  of  the  judgment  of  the  Department  affirming 
your  action,  although  in  the  departmental  decision  of  January  20, 1800, 
the  local  officers  were  directed  to  notify  all  interested  parties. 

In  the  case  of  Plemming  v.  Bowe  (on  review)  13  L.  D.,  78,  It  is  said — 

It  appears  in  the  eyidence  sabmitted  at  the  trial  before  the  local  officers  on  the 
contest  of  Flemming,  that  testimony  was  introduced  showing  that  the  entrymeii 
had  conyeyed  this  tract  to  Norris  before  the  initiation  of  said  contest,  and  that  he 
had  conveyed  the  same  to  Lahman  who  then  was  the  owner  thereof,  and  the  public 
records  of  the  county  where  the  hearing  was  had  disclosed  these  transfers.  After 
these  facts  were  brought  to  the  knowledge  of  the  register  and  receiver,  the  trans- 
ferees were  entitled  to  a  notice  of  the  decision  in  said  case.  Lahman  was  then  the 
actual  party  in  interest,  and  as  such  was  entitled  to  notice  of  all  the  decisions  had 
in  said  case.  It  is  not  shown  that  he  or  any  of  said  transferees  or  mortgagees  ever 
received  any  notice  of  the  decision  of  your  office  in  said  case  ox  of  the  decision  of 
this  Department  of  December  2, 1890. 

I  conclude  that  the  present  owner  of  the  etxnitable  title  to  this  tract,  as  well  as 
the  mortgagees,  were  entitled  to  a  notice  of  said  departmental  decision  (notice  to 
the  attorney  of  the  entrymea  was  not  notice  to  them)  and  that  they  have  received 
no  notice  of  said  decision. 

It  was  also  said  in  said  case  (syllabns)  that  >^  notice  of  a  decision 
should  be  given  a  transferee  where  the  fact  of  transfer  is  disclosed  by 
the  evidence  submitted  at  the  trial  ^  and  in  the  absence  of  such  notice 
the  decision  does  not  become  final  as  to  said  transferee." 

I  am  of  the  opinion  that  the  Kit  Garter  Cattle  Company  was  entitled 
to  a  notice  of  the  finding  of  the  register  and  receiver  recommending 
tiiese  entries  for  cancellation,  and  that  it  has  been  .entitled  to  notice  of 
all  the  jadgments  since  pronounced,  and,  receiving  none,  it  cannot  be 
held  bound  by  the  judgment  cancelling  these  entries,  and  the  judgment 
canceling  the  same  did  not  dispose  of  the  company's  rights.  It  is  true 
that  the  company  had  no  further  or  difierent  right  than  that  of  the  en- 
tr3rmen  themselves,  but,  as  the  interested  party,  and  in  view  of  the  fact 
tlukt  the  transferee  neglected  to  defend  the  entries,  but  seems  to  have 
acted  in  a  hostile  manner  towards  them,  it  was  the  actual  party  in  in- 
terest and  should  have  been  allowed  its  day  in  court  to  show  that  the 
entries  were  vaUd. 

A  transferee,  when  his  interest  is  made  known,  has  always  been 
allowed  to  show  that  the  entryman  has  complied  with  the  law,  and  in 
a  case  like  this  I  think  that  the  mortgagee  may  properly  be  deemed  the 
party  in  interest  and  should  be  given  all  the  rights  of  a  transferee. 

The  mortgagee  is  asking  that  the  entries  be  reinstated,  and  that  he 
be  allowed  a  hearing  to  prove  the  validity  of  said  entries. 

I  think  the  departmental  holding  on  March  17, 1892,  to  the  effect  that 


228  DECISIONS  RELATING  TO   THE  PUBLIC   LANDS. 

the  mortgagee  was  not  entitled  to  notice,  was  erroneous,  for  the  filing 
in  evidence  of  the  certified  abstracts  at  the  trial  before  the  register  and 
receiver  in  1887  was  sufficient  notice  to  the  local  office  of  the  interest 
of  the  mortgagee.  See  case  of  Fleming  v.  Bowe  (13  L.  D.,  78) ;  Mo- 
Leod  V.  Bruce  et  al.    (14  L.  D.,  85.) 

.  Since  the  judgments  of  cancellation  were  rendered  other  parties  have 
entered  these  tracts  or  made  filings  thereon,  as  shown  by  the  statement 
of  facts  heretofore  given. 

You  will  serve  a  notice  on  these  parties  to  show  cause  within  a  reason- 
able time  to  be  fixed  by  you,  why  the  judgments  of  cancellation  made 
January  20, 1890,  may  not  be  set  aside,  the  entries  and  filings  on  these 
lauds  be  canceled  and  the  old  entries  be  reinstated. 


CONFIBMATION-SECTION  7,  ACT  OF  MABCH  8,  1891. 

Iba  M.  Bond. 

The  actaal  date  of  the  receiver's  receipt  fixes  the  commencement  of  the  period 
within  which  action  most  be  taken  to  defeat  confirmation  under  the  proviso  to 
section  7,  act  of  March  8^  1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  August  26j  1892. 

The  land  involved  in  this  case  is  described  as  the  SE.  \  of  Sec  32, 
and  W.  ^  of  S W.  i,  Sec.  33,  T.  25  S.,  B.  8  E.,  Las  Graces  land  district, 
New  Mexico. 

It  appears  that  on  January  6, 1881,  Ira  M.  Bond  made  desert  land 
entry  for  said  tract,  and  on  January  5, 1884,  submitted  final  proof,  and 
tendered  payment  for  the  land.  The  local  officers  approved  the  proof 
as  to  the  SE.  i.  Sec.  32,  but  rejected  it  as  to  the  W.  i  of  SW.  i.  Sec 
33,  on  account  of  conflict  with  the  grant  of  the  Texas  Pacific  Bailroad 
Company,  whereupon  the  claimant  appealed  firom  their  action,  alleging^ 
inter  alia,  that  the  railroad  company  having  failed  to  comply  with  the 
law  granting,  the  lands,  all  right  thereto  had  been  forfeited  by  said 
company. 

Under  date  of  April  20, 1886,  you  directed  the  local  officers  to  accept 
the  final  proof  and  issue  the  final  papers  in  the  case,  as  the  grant  to 
said  railroad  had  been  declared  forfeited;  therefore  on  April  6, 1886, 
said  officers  accepted  payment  for  all  of  the  land  in  question,  and 
issued  the  final  receipt  and  certificate  therefor. 

Subsequently,  on  the  report  of  a  special  agent,  the  entry  was  held 
for  cancellation,  and  a  hearing  ordered  at  the  request  of  the  claimant 
was  held  at  the  local  office  February  26, 1889,  upon  which  the  local 
officers  recommended  the  cancellation  of  the  entry. 

April  20, 1891,  before  any  action  had  been  taken  by  you  in  the  mat- 
ter of  the  hearing,  the  entryman  filed  in  your  office  a  motion  to  have 
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said  entry  confirmed  nnder  the  act  of  March  3, 1891,  alleging,  in  sub- 
stance, that  as  the  railroad  grant  had  been  forfeited  and  you  directed 
the  issue  of  final  papers  on  the  entry  April  20, 1885,  that  more  than 
two  years  had  intervened  between  the  last  mentioned  date  and  the 
rejiort  of  the  special  agent,  dated  October  14, 1889,  and  therefore  that 
the  entry  came  within  the  purview  of  the  proviso  in  section  seven,  of 
said  act  and  is  confirmed  thereby. 

Under  date  of  October  19,  1891,  you  denied  the  motion  of  Bond  to 
approve  the  entry,  as  confirmed  under  said  proviso,  and  affirmed  the 
action  of  the  local  of&cers  in  holding  that  the  entry  should  be  canceled. 

The  claimant  appealed,  alleging  in  substance  that  it  was  error  to 
hold  that  final  certificate  and  receipt  issued  April  6,  1886,  did  not 
relate  back  to  January  5, 1884,  the  date  of  presenting  final  proof,  and 
thereby  showing  an  intervening  lapse  of  two  years,  between  the  last- 
mentioned  date  and  the  date  of  the  protest  against  said  entry  and  that 
it  was  error  to  hold  that  the  testimony  taken  at  the  hearing  showed 
the  land  to  be  non-desert  in  character  and  had  not  been  reclaimed. 

The  proviso  referred  to,  section  seven,  act  of  March  3, 1891,  provides : 

That  after  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiver's 
receipt  upon  the  final  entry  of  any  tract  of  land  under  the  homestead^  timber-culture, 
desert  land,  or  pre-emption,  laws,  or  under  this  act,  and  when  there  shall  be  no 
pending  contest  or  protest  against  the  validity  of  such  entry,  the  entryman  shall  be 
entitled  to  a  patent  conveying  the  land  by  him  entered  and  the  same  shall  be 
issued  to  him. 

It  will  be  observed  that  the  law  is  very  specific  in  fixing  the  date  of 
the  receipt  as  the  time  when  the  period  of  two  years  commences  to  run 
and  that  no  contest,  protest,  or  inquiries  into  the  legalities  or  merits  of 
a  case  is  provided  for  or  permitted  after  a  final  receipt  has  been  issued 
two  years.  Furthermore,  there  is  no  authority  in  said  act  or  in  any 
otiier  statute,  that  authorizes  or  allows  the  changing  or  altering  of  the 
date  in  a  final  receipt  for  the  purpose  of  bringing  an  entry  under  the 
proviso  aforesaid,  nor  can  this  Department  in  the  exercise  of  its  super- 
visory powers  enter  into  the  merits  of  the  case  and  permit  such  a  pro- 
ceeding. 

The  final  papers  in  the  entry  in  question  were  issued  as  aforesaid 
April  6, 1886,  and  on  November  12, 1887,  within  two  years  therefrom 
the  entry  was  held  for  cancellation  on  the  report  of  a  special  agent. 

It  does  not  appear  that  it  was  through  any  fault  of  the  entryman 
that  the  final  receipt  was  not  issued  at  an  earlier  period,  in  fact  at  that 
time,  being  prior  to  the  act  of  1891,  it  was  immaterial,  now,  however, 
the  date  of  the  receipt  is  material,  yet  it  cannot  alter  the  conditions 
existing  when  the  same  was  issued. 

The  evidence  submitted  at  the  hearing  shows  that  a  large  proportion 
of  the  land  is  covered  by  timber  of  good,  fair  size,  and  furthermore, 
that  the  land  adjoining  thereto,  owned  by  one  of  the  witnesses,  has 
grown  good  agricultui-al  crops  for  several  years  without  artificial  irri- 
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gation  and  the  witnesses  testify  farther,  that  in  their  belief  the  same 
could  be  raised  on  the  land  in  controversy.  It  is  also  shown  that  the 
claimant  owns  no  water  rights  nor  has  he  any  improvements  or  ditches 
on  the  land  and  that  the  land  is  unquestionably  non-desert  land.  Your 
decision  is  therefore  affirmed. 


fbe-emption  entrt-mabbied  womak. 
Lizzie  Chittenden. 

A  pre-emption  entry  made  in  good  faith  by  a  married  woman  may  be  referred  to  the 
board  of  equitable  adjudication,  where  it  appears  that  she  had  fully  complied 
with  the  law  in  the  matters  of  settlement,  residence  and  improvement,  prior  to 
and  up  to  the  time  of  her  marriage,  and  the  local  officers,  with  full  knowledge 
of  the  facts,  accepted  her  proof  and  payment  and  issued  final  certificate  thereon. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  August  26, 1892. 

I  have  considered  the  appeal  of  Lizzie  Chittenden,  formerly  Lizzie 
Bigby,  firom  your  decision  of  January  8, 1891,  holding  for  cancellation 
her  pre-emption  cash  entry  for  the  SW.  J  of  the  SE.  J  of  Sec.  6,  and 
the  W.  J  of  the  NB.  J,  and  SE.  i  of  the  NB.  i  of  Sec.  7,  T.  25  S.,  E. 
31  B.,  Yisalia,  Oalifornia,  land  district. 

The  record  shows  that  on  the  28th  day  of  July,  1885,  Lizzie  Eigby, 
then  a  widow  with  a  fomUy  consisting  of  four  children,  filed  her  pre- 
emption declaratory  statement  for  said  land,  alleging  settlement  thereon 
July  10, 1886. 

After  duly  advertising  she  made  final  proof  on  the  28th  day  of  May, 
1888,  which  was  accepted  by  the  local  officers  on  the  31st  day  of  May, 
1888,  and  payment  for  the  tract  received,  and  receivers'  receipt  issued 
on  that  date. 

By  letter  of  January  8, 1891,  you  held  her  cash  entry  for  cancellation 
for  the  reason  that  at  the  date  of  such  entry  she  was  a  manied woman; 
from  which  decision  she  appeals. 

Her  final  proof  appears  to  be  regular  in  all  respects.  It  shows  actual 
settlement  on  the  tract  in  July,  1885,  and  continuous  residence  up  to 
date  of  proof  5  that  she  built  a  dwelling  house  twelve  by  twelve  with 
an  addition  fourteen  by  eighteen  feet;  chicken  house,  out-buildings; 
eighty  acres  fenced  with  wire,  and  four  acres  fenced  with  pickets,  about 
twenty  acres  of  the  land  broken  and  cultivated  to  crops.  These  im- 
provements are  shown  to  be  of  the  value  of  more  than  $600.  It  also 
shows  she  had  on  the  tract  plows  and  other  farming  implements,  two 
horses,  cow  and  calf,  chickeus,  etc.,  and  that  her  house  was  well  fur- 
nished. 

On  the  26th  day  of  iN'ovember,  1885,  she  was  ibarried  to  a  man  by 
the  name  of  Chittenden  and  he  appears  to  have  made  his  home  on  the 
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tract,  altbongb  he  has  worked  most  of  the  time  at  a  railroad  station 
some  miles  &om  the  tract. 

There  is  no  adverse  claim;  her  entry  was  made  in  good  faith;  she 
had  folly  complied  with  the  law  in  making  her  settlement,  residence 
and  improvements  thereon,  prior  to  and  np  to  the  time  of  her  marriage; 
the  local  o£Bcer8  with  h  fall  knowledge  of  the  facts,  accepted  proof  and 
payment  for  the  land  and  issued  final  certificate  therefor.  Under  these 
circnmstanees  the  entry  may  be  referred  to  the  Board  of  Equitable  Ad- 
judication. Emma  McClurg  (10  L.  D.,  629) ;  Margaret  B.  Bailey  (11 L. 
D.,  306). 

This  entry  is  accordingly  so  referred. 

The  decision  appealed  from  is  to  this  extent  modified. 


pbb-smption  bktbt-settlembnt. 
Puller  v,  Clibon. 

Placing  bnOding  xnttterial  on  public  land,  with  a  bona  fide  intention  of  erecting  a 
bonoe  tbeirefrom,  is  an  act  of  eettlement  that  wiU  be  protected  if  foDowed  up 
with  reasonable  diligence  by  the  actaal  construction  of  the  house. 

Acting  Becretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  August  27^  1892. 

I  have  considered  the  case  of  Elate  Fuller  v.  Anna  B.  Glibon  on  appeal 
1)y  the  former  from  your  decision  of  July  14, 1891,  dismissing  her  protest 
against  the  final  proof  of  the  latter  for  the  S^  of  the  NE^  and  the  NE^ 
of  the  SE^  of  Sec  8,  T.  9  S.,  B.  64  W.,  Denv^,  Colorado,  land  district 

On  May  15, 1888,  Anna  B.  Clibon  filed  her  declaratory  statement  for 
the  land,  alleging  settlement  on  the  10th  of  said  month.  On  Septem- 
ber 25, 1888,  Kate  Fuller  filed  h^  declaratory  statement  aHeging  set- 
tlement on  the  21st  of  said  month.  On  April  4, 1889,  Glibou,  upon  due 
notice  offered  final  proof.  Fuller  appeared  and  filed  her  protest  against 
the  same,  alleging  (1)  that  Miss  Clibon  had  made  no  settlement  upon 
the  land  before  filing,  nor  at  any  time  before  the  settlement  by  the  pro- 
testant;  (2)  that  if  she  did  settle  on  the  land,  she  did  not  follow  np  the 
settlement  by  improvements  within  a  reasonable  time;  (3)  that  she  has 
not  resided  upon  or  cultivated  the  land  as  required  by  law;  (4)  tliat 
she  had  not  until  about  two  months  before  offering  proof  a  habitable 
house  on  the  land ;  (5)  she  was  not,  as  afiSant  believes,  twenty-one  years 
old  when  she  filed  for  the  land. 

Upon  this  protest  being  filed  a  hearing  was  allowed.  The  final  proof 
witnesses  were  cross-examined  and  witnesses  were  called  by  the  pro- 
testanty  and  upon  the  case  presented  the  local  officers  sustained  the 
protest,  r^ected  the  final  proof,  and  recommended  the  cancellation  of 
Hiss  Olibon^s  filing.    From  this  she  appealed,  and  upon  a  review  of 
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the  record  and  testimony  you  reversed  their  decision,  from  which  Mrs. 
Fuller  appealed. 

The  testimony  in  the  case  shows  substantially  the  following  facts: 

On  May  10, 1888,  Miss  Clibon  and  her  father  went  upon  this  land ; 
her  father  went  to  the  timber  and  cut  four  logs  or  poles  and  brought 
them  onto  the  tract  and  laid  them  in  the  form  of  a  square  with  a  stone 
under  each  comer.  This  they  called  a  "  foundation  "  for  a  house.  They 
then  went  away  and  the  "foundation'^  remained  until  about  the  26th 
of  September  following.  After  placing  the  foundation  on  the  land 
Miss  Clibon  filed  her  declaratory  statement,  as  stated  above.  She  was 
unmarried,  and  the  proof  shows  that  she  was  twenty-one  years  of  age 
and  qualified  to  preempt  the  land.  She  lived  with  her  father  on  an 
adjoining  tract,  and  was  a  carpet  weaver. 

On  September  24,  or  25,  Mrs.  Fuller  and  her  brother  went  upon  the 
land  and  took  the  logs  or  poles  and  stones  that  had  been  placed  there 
by  Clibon  and  moved  them  a  short  distance  and  laid  them  again  in 
square  form  and  called  this  a  "  foundation^  for  a  house  for  Mrs.  Fuller. 
They  placed  a  notice  on  these  logs  of  their  settlement,  and  they  re- 
turned to  Elizabeth  where  the  brother,  Carson,  clerked  in  a  hotel.  It 
appears  that  immediately  thereafter  idiss  Clibon  put  a  notice  on  the 
same  logs  that  she  claimed  the  land,  and  soon  thereafter  began  the 
erection  of  a  house  on  the  tract.  On  Saturday,  September  29,  Mrs. 
Fuller  sent  some  lumber  on  the  tract  for  a  house,  and  on  Monday,  Octo- 
ber 1,  her  brother  went  there  with  some  men  to  erect  it.  They  found 
that  Miss  Clibon  had  put  up  a  log  house,  ^^  chinked  and  daubed,"  board 
roof,  etc.,  and  that  she  was  living  in  the  house;  she  has  maintained 
continuous  residence  ever  since. 

Mrs.  Fuller's  house  was  so  far  completed  by  the  6th  of  October  that 
she  slept  in  it  over  night,  and  on  the  9th  following  she  moved  into  it 
and  has  maintained  continuous  residence. 

Each  claimant  has  a  fairly  good  house,  each  has  a  well  of  water,  sta- 
ble, chicken  house,  some  fencing  and  some  breaking;  in  fact,  much 
unnecessary  time  was  spent  in  the  trial  over  the  value  of  the  improve- 
ments of  the  claimants.  The  difference  in  value  is  so  small  that  it  is 
wholly  immaterial.  Each  has  a  filing  and  each  has,  now,  settlement 
and  ample  improvements.  The  question  when  settlement  was  made  by 
each  is  important. 

The  Department  in  a  long  line  of  decisions  has  adhered  to  the  rule 
that  to  make  a  settlement  a  person  must  go  upon  the  land  claimed,  and 
do  some  act  connecting  himself  with  the  particular  tract  claimed,  and 
the  act  must  be  equivalent  to  an  announcement  of  intention  to  claim 
the  land,  from  which  act  the  public  generally  may  have  notice  of  the 
claim.  See  Samuel  M.  Frank  (2  L.  D.,  628).  Parties,  however,  from 
time  to  time,  have  claimed  that  certain  acts  done  by  them  were  suffi- 
cient, and  through  a  series  of  decisions  the  Department  has  been  com* 
pelled  to  hold  that  certain  acts  were  not  sufficient  to  be  considered  a 
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settlement,  as,  driving  stakes  to  indicate  the  site  of  a  house  (2  L.  D., 
184),  "picking'*  a  small  patch  of  ground  and  erecting  a  cross  (3  L.  D., 
162),  going  onto  the  land  and  erecting  a  board  thereon  with  statement 
of  his  claim,  etc.,  (2  L.  D.,  621);  and  in  Barrott  v.  Linney  (2  L.  D.,  26) 
it  was  found  that  Linney  went  upon  the  land  "  and  placed  there  a  few 
timbers  loosely  outlining  a  house  he  did  not  establish  his  residence 
on  the  land  but  shortly  thereafter  went  to  Eocky  Canon,  etc.,"  and  it 
was  said  in  this  decision  that  Linney  had  never  been  in  possession  of 
the  land.    In  Witter  v.  Kowe  (3  L.  D.,  449)  it  was  said — 

From  the  evidence  offered  to  establish  the  alleged  settlement  of  Mrs.  Witter,  it 
appears  that  she  went  upon  the  land  about  May  20, 1883,  and  directed  in  person  the 
laying  of  a  foundation  for  a  house  from  a  few  logs  or  poles  that  had  been  left  on  the 
land  by  a  former  settler,  such  foundation  being  made  by  simply  arranging  in  the 
form  of  a  square  the  said  material.  Ko  further  acts  of  settlement  on  the  part  of  Mrs 
Witter  appear  to  have  been  performed  on  the  land  prior  to  Bowes'  (homestead)  entry, 
nor  IS  any  reason  tumished  to  account  tor  such  tact. 

Upon  this  evidence  the  land  was  awarded  to  Bowe. 

It  is  shown  that  a  small  piece — one  or  two  acres^f  this  land  in 
controversy  was  inclosed  in  the  field  of  Miss  Clibon's  father  and  culti- 
vated by  him.  She  says  she  got  the  corn  to  feed  her  cows,  but  this  is 
not  cultivation  that  can  help  her  settlement,  as  it  was  no  notice  to  any 
one  that  she  was  improving  or  cultivating  the  land — ^in  fact,  she  was 
not. 

It  is  shown  that  she  had  some  logs  on  the  land  in  the  latter  part  of 
September,  which  were  placed  there  to  build  a  house.  The  two  wit- 
nesses testify  to  this  and  fix  the  number  at  about  two  wagon  loads,  and 
they  say  they  are  satisfied  the  logs  were  used  in  her  building. 

I  do  not  consider  that  the  act  of  either  claimant  in  laying  the 
<^foundation''mentioned  was  "  a  settlement  in  person  "  on  theland,  as  con- 
templated by  section  2269.  To  go  out  upon  the  prairie  and  lay  four  poles, 
which  a  man  can  carry,  in  a  square  form  and  go  away  and  leave  them 
to  be  hidden  by  the  grass  and  weeds  is  not  an  act  such  as  attaches  one 
to  the  tract  of  land,  nor  does  it  give  notice  to  persons  passing  or  going 
upon  the  land  that  any  one  had  made  personal  settlement  thereon, 
within  the  meaning  of  the  pre-emption  law.  Mrs.  Fuller  and  her  brother 
found  this  "foundation"  evidently  because  she  was  looking  for  it,  she 
having  notice  of  a  filing  on  the  land,  and  she  says  of  this  "  foundation  '^-^ 
**it  was  all  covered  with  sand.  I  had  to  dig  it  out  from  under  the  sand 
to  get  the  logs.''  The  mere  moving  of  this  pretence  of  a  foundation  to 
a  new  place  was  no  more  an  act  of  settlement  than  was  the  first  act. 

It  is  not  intended  to  be  said  that  where  a  party  goes  upon  land  and 
actually  commences  building  a  house  in  good  faith  that  the  laying  of 
the  foundation  may  not  be,  if  properly  followed  up,  an  act  of  settlement, 
but  in  the  case  at  bar  the  laying  of  these  poles  was  a  mere  pretence  to 
hold  the  land  to  make  an  excuse  for  a  filing.  Neither  party  used  the 
poles,  as  they  were  worthless,  and  Miss  Glibon  did  not  build  her  hou^e 
^ear  where  she  had  laid  this  "foundation,''  while  Mrs.  Fuller,  who  had 
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the  ^^fonndatiou"  did  not  baild  on  it.  The  placing  of  material  on  land 
with  bona  fide  intention  of  erecting  a  honse  therefrom  is  an  act  of  settle- 
ment, and  if  followed  up  with  reasonable  diligence  by  the  actual  build- 
ing of  the  house,  will  be  protected,  as  of  the  date  such  lumber  was 
so  placed;  but  a  few  worthless  poles  not  intended  for  a  house,  whether 
carried  onto  the  land  or  found  on  it  and  carried  from  one  point  to 
another,  is  no  such  act  as  can  be  considered,  so  it  remains  to  de- 
termine which  of  these  claimants  has  the  prior  and  superior  right  by 
some  act  of  settlement. 

The  exact  date  when  Miss  Clibon  placed  the  logs  on  the  land  is  not 
given,  but  it  appears  to  have  been  prior  to  the  arrival  of  the  lumber  of 
Mrs.  Fuller,  which  was  on  Saturday,  September  29.  She  says  she  did 
not  send  the  lumber  till  her  filing  came  from  the  land  office.  When 
her  men  went  to  build  the  house,  they  found  Miss  Clibon's  house  com- 
pleted, and  they  found  her  "keeping  house '^  in  it.  Mrs.  Fuller,  who 
was  contesting  an  adjoining  claim,  says  she  crossed  the  land  a  few  days 
after  she  laid  the  foundation  and  she  saw  no  house,  but  when  she  was 
there  next  Anna  Clibon  was  living  on  the  land. 

It  is  claimed  that  Clibon  had  not  followed  up  her  filing  by  making 
improvements  and  cultivations  within  reasonable  time;  if  this  be  ad- 
mitted, the  preponderance  of  the  evidence  shows  that  she  had  logs  on  the 
land  to  build  her  house,  and  logs  of  which  it  was  actually  built,  before 
any  act  of  Mrs.  Fuller  which  gave  her  any  valid  adverse  claim.  So  she 
had  as  between  her  and  the  government  cured  her  default. 

From  these  considerations  your  judgment  is  affirmed,  and  the  protest 
dismissed. 


DESERT  LAND  CONTEST-^SITSPENDED  ENTBY. 

Adams  v.  Fabbington. 

During  the  pendency  of  a  departmental  order  suspending  an  entry  the  local  offloe 
has  no  Jarlsdiction  to  entertain  oon test  proceedings  against  such  entry,  and  the 
subsequent  approval  of  such  action  by  the  General  Land  Office,  after  the  revo- 
cation of  said  order,  will  not  give  effect  to  such  proceedings. 

First  A88ista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office^  August  27^  1892. 

On  the  2d  of  April,  1877,  £.  D.  Farrington  made  desert  laud  entry 
for  the  NB.  i  of  Sec.  32,  T.  30  S.,  R  27  E.,  M.  D.  M.,  Visalia  land  dis- 
trict, California,  which  entry,  together  with  all  others  of  like  character 
in  said  land  district,  was  suspended  by  the  Department  on  the  28th  of 
September,  1877,  and  was  not  released  from  suspension  until  January 
12, 1891. 

On  the  22d  of  April,  1886,  John  Adams  filed  a  homestead  applica- 
tion to  enter  said  land,  which  was  r^ected  by  the  local  officers  on 
account  of  the  pending  claim  of  Farrington.    Adams  thereupon  initi- 
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ated  contest  against  Farrington,  allegiog  failure  upon  Ms  part  to  com- 
ply with  the  law,  and  also  the  non-desert  character  of  the  land. 

Kotice  issued  for  a  hearing  to  take  place  September  23,  1886,  on 
which  day  an  alias  notice  issued  for  December  6,  1886,  which  was 
served  ux>on  Earrington  September  28.  At  the  hearing  Farrington 
made  default  and  Adams  submitted  his  testimony.  On  the  28th  of 
December,  1886,  the  local  officers  rendered  a  decision  in  which  they 
recommended  tiie  cancellation  of  Farrington's  entry.  In  forwarding 
the  papers  in  the  case  to  your  office,  the  local  officers  rex)orted  that 
Farrington  had  not  appealed  from  their  decision. 

Prior  to  this  time,  B.  B.  Angell  had  filed  application  to  make  timber- 
culture  entry  for  the  land,  which  the  local  officers  had  rejected  on 
account  of  Farrington's  entry,  from  which  action  on  their  part  he  ap- 
pealed to  your  office.  The  papers  in  both  these  cases  were  transmitted 
to  the  Department  for  its  information  in  connection  with  the  case  of 
United  States  v.  J.  B.  Haggin  (12  L.  D.,  34). 

Decision  was  rendered  in  that  case  on  the  12th  of  January,  1891.  In 
tiiat  decision  the  order  of  suspension  of  said  entries  was  revoked,  and 
it  was  stated  that 

The  time  between  the  date  when  aaid  order  of  suspension  became  effectiTe,  and 
the  date  of  the  notice  of  its  relocation  wiU  be  excladed  firom  the  time  within  which 
the  entryman  is  required  to  make  proof  of  his  compUance  with  the  requirements  of 
the  law. 

In  that  decision  it  was  also  said : 

Upon  the  record  presented,  it  wiU  be  quite  impraotioable  to  determine  the  validitj 
of  the  other  entries  suspended  uuder  said  order.  Indeed,  the  record  does  not  show 
that  the  entrymen  have  been  duly  notified,  or  that  any  hearings  have  been  had 
upon  their  particular  entries.  Before  any  of  the  other  entries  can  be  canceled, 
hearings  must  be  had  and  proof  submitted  by  the  United  States  or  contestant^ 
showing  the  invaUdity  of  each  entry.  The  LeCocq  cases  (2  L.  D.,  784) ;  Henry  Cliff 
(3  L.  D.9  216) ;  George  T.  Bums  (4  L.  D.,  62) ;  John  W.  Hoffman  (6  L.  D.,  2). 

On  the  14th  of  February,  1891,  you  rendered  a  decision  in  the  case 
of  Adams  v.  Farrington,  and  also  upon  the  appeal  of  Angell  from  the 
decision  of  the  local  officers  in  rejecting  his  timber-culture  application. 
In  the  case  of  Angell  you  affirmed  the  action  of  the  local  officers.  In 
reference  to  the  case  of  Adams  v,  Farrington,  you  informed  the  local 
officers  that  their  action  in  allowing  the  contest  of  Adams  to  proceed, 
while  Farrington's  entry  was  suspended  by  order  of  the  Department, 
was  error,  but  you  add: 

The  order  of  suspension,  however,  having  been  revoked  by  the  Honorable  Secre- 
tary of  the  Interior^  in  his  decision  of  January  12,  1891,  and  in  view  of  the  fact, 
that  the  record  before  me  is  regular  in  all  other  respects,  and  clearly  proves  the 
invalidity  of  the  eoilry  involved,  your  decision  is  affirmed,  desert  land  entry  No.  72 
eaneeled,  and  tiie  case  of  Adams  v.  Farrington,  closed. 

ttom  HbAt  decision  you  awarded  to  Angell  the  right  of  appeal,  but 
not  to  Farrington.    The  latter,  however,  Ued  with  the  register  and 
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receiver  an  appeal,  which  they  forwarded  to  your  office  on  the  3d  of 
June,  1891. 

On  the  7th  of  July,  1891,  yon  advised  the  local  officers  that  Farring- 
ton  having  failed  to  appeal  from  their  decision,  he  was  barred  the  right 
of  appeal  from  yours  of  February  14, 1891,  which  closed  the  case.  Yon 
informed  them  that  his  appeal  would  not  be  received  and  transmitted, 
and  directed  them  to  notify  him  to  that  effect,  and  that  he  would  be 
allowed  twenty  days  within  which  to  apply  for  a  writ  of  certiorari. 

Such  application  was  made,  and  on  the  4th  of  December,  1891,  the 
Department  directed  you  to  certify  to  it  "the  proceedings  in  the  case, 
and  in  the  meantime  suspend  all  action  relative  to  said  entry  until  fur- 
ther  advised."  You  complied  with  that  direction  on  the  22d  of  said 
month,  and  the  case  is  accordingly  before  me  for  consideration.  The 
notice  of  appeal  specifies  the  following  as  the  errors  committed  by  you: 

1.  The  Hon.  Commissioner  erred  in  affirming  the  decision  of  the  register  and  re* 
oeiver  and  in  canceling  said  desert  land  entry  No.  72,  becanse  neither  the  register 
and  receiver  nor  the  Hon.  Commissioner  had  Jurisdiction  ot  the  person  of  the  claim- 
ant nor  of  the  subject  matter  of  the  contest  for  the  reason  that  the  said  entry  had  been 
suspended  by  order  of  the  Secretary  of  the  Interior  September,  1877,  and  proceed- 
ings on  behalf  of  the  Unitfid  States  were  at  all  times  thereafter  and  until  February 
12,  1891,  pending  against  said  entry,  and  while  the  same  were  pending  the  register 
and  receiver  had  no  Jurisdiction  to  receive  or  entertain  any  contest  by  an  individual, 
nor  to  issue  notice  or  citation  to  claimant  upon  any  such  contest,  nor  to  hear  or  de- 
termine such  contest. 

2.  The  Hon.  Commissioner  erred  in  affirming  the  decision  of  the  register  and 
receiver  and  in  canceling  said  entry  because  it  does  not  appear  from  the  affidavits 
by  and  on  behalf  of  contestant  nor  from  the  evidence  submitted  on  behalf  of  con- 
testants that  the  land  embraced  in  said  desert  land  entry  was  not  desert  land  at  the 
time  said  entry  was  made  in  the  year  1877. 

3.  The  Hon.  Commissioner  erred  in  affirming  the  decision  of  the  register  and  re- 
ceiver and  in  canceling  said  entry  because  such  action  on  the  part  of  the  Hon.  Com- 
missioner is  contrary  to  the  directions  and  orders  of  the  Secretary  of  the  Interior 
contained  in  his  decision  of  January  12, 1891,  in  the  matter  of  the  three  hundred 
and  thirty -seven  suspended  desert  land  entries  in  the  Visalia  land  district,  wherein 
and  whereby  the  Hon.  Commissioner  is  directed  and  instructed  to  return  all  appli- 
cations to  contest  (including  appeUant's  case,  as  he  is  advised  and  claims)  to  the  reg- 
ister and  receiver  for  appropriate  action. 

The  relief  demanded,  is  that  yonr  decision  be  reversed,  and  that  yon 
be  directed  and  instrncted  to  return  and  transmit  the  entire  record  in 
the  case  to  the  register  and  receiver  for  appropriate  action. 

In  deciding  the  case  of  ITnited  States  v,  Haggin,  supra^  after  stating 
that  "before  any  of  the  other  entries  can  be  canceled,  hearings  mnst  be 
had  and  proof  submitted  by  the  United  States  or  contestant,  showing 
the  invalidity  of  each  entry",  it  was  added: 

I  see  no  objection,  however,  to  passing  upon  the  contests  initiated  prior  to  said 
order  of  suspension,  where  hearings  were  held  and  evidence  submitted  by  the  re- 
spective parties,  and  also  allowing  the  parties,  who  have  filed  applications  to  con*' 
test,  to  proceed  with  their  contests  where  the  grounds  thereof  are  the  iuvaliditjy  of 
said  entries. 
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This  langaage  was  used  in  the  decision  which  revoked  the  order  of 
suspension  of  these  entries.  It  in  effect  said  that  siace  such  suspension 
had  been  revoked  there  could  be  no  objection  to  passing  upon  the  cases 
which  had  been  initiated,  and  the  evidence  submitted  by  the  respective 
parties,  prior  to  such  suspension,  nor  to  proceeding  with  cases  which 
had  been  initiated  subsequent  to  such  suspension,  where  the  ground 
of  the  contest  was  the  invalidity  of  the  eutry.  It  is  not  intimated  in 
the  la  nguage  quoted,  nor  in  the  decision  cited,  that  either  the  local 
officers  or  your  office,  would  have  jurisdiction  to  proceed  in  a  case 
by  ordering  a  hearing  and  rendering  a  judgment  where  tbe  contest  was 
initiated  after  the  entry  was  suspended  and  while  the  order  of  suspen- 
sion remained  in  force.  During  this  time  the  question  was  between 
the  government  and  the  entryman,  and  no  individual  could  come  in 
and  usurp  the  place  of  the  government  in  the  proceeding,  and  thus 
secure  for  himself  preference  rights. 

It  seems  unnecessary  to  cite  authorities  upon  the  proposition  that 
tbe  application  of  Adams  to  contest  the  entry  of  Farrington  was  im- 
properly allowed.  In  the  case  of  George  F.  Stearns  (8  L.  D.,  573), 
it  was  distinctly  said: 

An  application  to  contest  an  entry  shoold  not  be  allowed,  pending  proceedings 
institnted  against  the  same  by  the  government. 

See  also  Drury  v.  Shetterly  (9  L.  D.,  211) ;  Arthur  B.  Cornish  (  9  L. 
D.,  569) ;  and  Canning  v.  Fail  (10  L.  D.,  657).  What  the  local  authori- 
ties should  have  done,  when  Adams  axiplied  to  contest  the  entry,  is 
etated  in  United  States  v,  Scott  Bhea  (8  L.  D.,  578),  in  these  words: 

An  application  to  contest  an  entry  filed  pending  proceedings  against  the  same  by 
the  ji^ovemmenti  shonld  be  receired  and  held  subject  to  the  final  determination  of 
Bach  proceedings. 

All  these  entries  having  been  suspended  by  the  Department,  juris- 
dictiou  over  the  cases  and  over  the  land  was  removed  from  the  local 
office  and  from  your  office,  as  effectually  as  if  the  cases  were  pending 
before  the  Department  upon  appeals  from  judgments  rendered  therein 
by  such  offices.    In  Iddings  v.  Burns  (4  L.  D ,  559),  it  was  said: 

It  has  been  held  that  when  an  appeal  is  taken  from  yonr  declsidn  your  office  loses 
Jurisdiction  over  the  case^  John  M.  Walker  (5  L.  !>,,  504),  and  also  over  the  land 
involved  therein.  Strond  v.  De  Wolf  (4  L.  D.j  394).  The  same  role  governs  cases  on 
appei^  from  tiie  local  office. 

My  conclusion  is,  that  the  local  officers  acquired  no  jurisdiction 
whatever  by  their  proceedings  upon  the  contest  application  of  Adams. 
I  deem  it  uimecessary  to  cite  authorities  in  support  of  the  prox)osition 
that  where  jurisdiction  is  wanting  no  default  is  possible  upon  the  par- 
ties litigant.  It  follows,  therefore,  that  Farrington  lost  no  rights  by 
not  appearing  at  the  hearing  appointed  by  the  local  officers,  and  in  not 
appealing  from  the  judgment  rendered  by  them.  Their  whole  action 
in  tbe  case  was  a  nullity,  and  your  affirmance  of  their  judgment  did' 
not  render  valid  that  which  was  void  from  the  beginning. 


238  DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

All  proceedings  in  the  case,  since  the  filing  of  the  affidavit  of  con- 
test, are  therefore  set  aside,  and  you  will  return  the  whole  record,  to 
the  local  officers,  and  direct  them  to  appoint  a  hearing,  give  due  notice 
thereof  to  the  parties  in  interest,  and  adjudicate  the  case  upon  its  merits. 
At  such  hearing  the  suggestion  contained  in  the  Haggin  decision,  in  the 
paragraph  at  the  top  of  page  forty-two  of  12  L.  D.,  will  be  adhered  to* 


PBACTICS-PUBLICATIOK  OF  NOTICE— AFFIDAVIT. 

Bbadfobd  t?.  Aleshibe. 

An  order  for  pubUoatioii  of  notice  may  be«properly  made  on  due  showing  of  the  ne- 
cesBlty  therefor,  and  the  affidavit  in  snch  case  may  be  made  by  any  person 
who  possesses  the  requisite  information. 

Acting  Secretary  Chandler  to  the  Oommissiopter  of  the  General  Land 

Office^  August  27^  1892. 

On  the  20th  of  July,  1892, 1  directed  that  you  certify  to  the  Depart- 
ment the  record  in  this  case  for  its  consideration,  you  having  denied 
to  Mrs.  Bradford  the  right  of  appeal  from  your  decision  therein,  rendered 
on  the  13th  of  February,  1892,  claiming  that  such  decision  was  inter- 
locutory, and  not  appealable. 

On  the  3d  of  August,  1892,  you  complied  with  my  direction,  and  the 
record  of  the  case  is  now  before  me.  From  it  I  learn  that  David 
Aleshire  made  timber  culture  entiy  for  the  KB.  J  of  Sec.  9,  T.  10  S.,  B. 
1  E.,  New  Orleans  laud  district,  Louisiana,  on  the  1st  of  April,  1887. 

This  entry  was  contested  by  Bradford,  her  contest  affidavit  being 
filed  on  the  Ist  of  July,  1891,  and  on  the  8th  of  that  month  an  order 
for  the  service  of  notice  of  contest  upon  Aleshire  by  publication  was 
made  by  the  local  officers,  it  having  been  shown  to  their  satisfaction 
that  personal  service  could  not  be  made.  The  testimony  was  directed 
to  be  taken  before  M.  J.  Andrus,  notary  public,  at  Orowley,  Louisiana, 
on  the  18th  day  of  August,  1891,  and  returned  to  the  local  office  on  or 
before  the  22d  of  that  month.  This  notice  was  first  published  on  the 
11th  of  July,  1891,  on  which  date  a  copy  was  mailed  in  registered  letter 
to  Aleshire,  at  St.  Paul,  Nebraska,  and  there  received  by  him  on  tiie 
10th  of  that  month,  according  to  the  return  registry  card.  Dae  proof 
is  made  of  the  publication  of  the  notice,  according  to  law,  and  of  the 
posting  of  a  copy  thereof  upon  the  land  in  question,  and  in  the  local 
office, 

Aleshire  did  not  appear,  but  made  default  at  the  hearing  at  which 
time  Bradford  submitted  her  testimony  before  the  commissioner,  which 
was  duly  forwarded  to  the  local  office.  Before  a  decision  was  rendered 
by  the  local  officers,  a  motion  was  made  before  them  on  behalf  of  Ale- 
shire, to  dismiss  the  contest  on  the  ground 

that  he  has  not  re  reived  a  due  and  legal  notice  of  the  alleged  contest;  that  there  it 
no  evidence  in  the  record  of  the  service  of  notice  on  the  oontestee  herein,  and  that 
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the  paiported  notice  by  publication  is  defective,  insnfficient,  and  illegal,  nor  have 
the  conditions  precedent  thereto  been  fulfilled. 

Objection  was  also  made  that  the  affidavit  of  contest  was  defectivey 
in  that  it  alleged  that  Aleshire  had  failed  to  comply  with  the  timber 
cnlture  law,  specifying  the  particulars  of  such  failure,  but  did  not 
allege  that  he  had  failed  to  cause  the  work  to  be  done  by  others. 

In  deciding  this  motion  the  local  officers  said: 

Inasmuch  as  the  affidavit  asking  for  publication  of  the  notice  of  hearing  is  not 
sworn  to  by  contestant,  but  by  her  attorney,  we  are  of  the  opinion  that  contestee's 
objections  are  well  taken,  and  should  stand,  and  the  motion  to  dismiss  is  hereby 
snstained.  The  case  is  therefore  dismissed  without  prejudice  to  the  rights  of  con* 
testant  of  applying  for  a  new  hearing  within  thirty  days  from  receipt  hereof. 

From  that  decision  an  appeal  was  taken  to  your  office,  where  the 
same  was  affirmed  on  the  13th  of  February^  1892.  In  rendering  judg* 
ment  in  the  case  you  said: 

In  aU  cases  as  the  basis  of  an  order  for  publication,  an  affidavit  is  required  by  the 
contestant,  and  such  affidavit  can  be  made  by  the  contestant  only.  The  rules  in 
regard  to  obtaining  notice  by  publication  are  construed  strictly,  and  I  find  the 
notice  defective  for  want  of  an  affidavit  made  by  the  proper  party,  it  having  been 
made  by  contestant's  attorney.    Your  actiou  is  therefore  affirmed,  etc.,  etc. 

An  appeal  being  taken  from  that  decision,  you  dismissed  the  same. 
It  is  now  before  me,  together  with  the  record  of  the  case,  in  response  to 
a  writ  of  certiorari.  The  principal  question  presented  for  consideration 
is  as  to  the  sufficiency  of  the  affidavit  for  an  order  directing  the  service 
of  notice  of  contest  upon  the  claimajit  by  publication.  This  affidavit 
was  made  by  the  attorney  for  the  contestant,  and  not  by  the  contestant 
herself.  It  stated  that  the  affiant  had  made  diligent  search  and  in« 
quiry  for  David  Aleshire  in  the  vicinity  of  the  land  in  contest,  and 
particularly  in  the  town  where  said  land  was  situated  and  where  said 
Aleshire  once  visited,  and  found  that  it  was  generally  asserted  and 
heUeved  that  the  claimant  Aleshire  is  a  resident  of  the  State  of 
Kebraska,  and  only  made  a  temporary  stay  in  the  State  of  Louisiana^ 
and  that  personal  service  can  not  be  made,  and  service  by  publication 
is  necessary. 

The  truth  of  the  statements  contained  in  this  affidavit  is  not  ques- 
tioned, neither  is  there  any  question  raised  but  that  the  case  is  one  in 
which  an  order  for  the  service  of  the  notice  of  contest  by  publication 
should  have  been  made,  Aleshire  not  being  a  resident  of  the  State  of 
Louisiana^  bnt  of  Nebraska. 

If  the  party  to  be  served  is  a  resident  of  the  State  or  Territory  where 
the  land  is  situated,  the  service  must  be  personal,  it  the  party  can  be 
found.  If  he  can  not  be  found,  service  may  be  by  publication,  but  be- 
fore an  order  to  that  effect  can  be  made,  it  must  be  shown  that  due  dil- 
igence has  been  used  and  that  personal  service  can  not  be  made.  What 
efforts  to  get  personal  service  have  been  made  must  also  be  stated. 
Where  the  party  to  be  served  is  not  a  resident  of  the  State  or  Territory, 
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that  fact  must  be  made  to  appear,  before  the  order  will  issue.  After 
that  fact  is  established,  it  would  be  idle  to  require  proof  of  efforts  to 
make  personal  service  within  the  State. 

It  is  true  that  rule  11  of  the  rules  of  practice  requires  certain  facts 
to  be  shown  "by  affidavit  of  the  contestant,"  as  the  basis  of  an  order 
for  publication,  but  I  think  a  proper  construction  of  that  rule  or  require- 
ment is,  that  the  contestant  must  show  such  facts  "  by  affidavit,'*  and 
that  the  affidavit  may  be  made  by  any  person  or  persons  who  possess 
the  required  information.  Very  frequently  the  attorney  would  be  more 
likely  to  be  possessed  of  this  knowledge  than  hLs  client  especially  when, 
as  in  this  case,  the  client  is  a  woman.  Then,  too,  in  a  case  where  an 
officer  should  be  employed  to  make  such  service,  and  should  fail,  I 
think  the  rule  would  be  complied  with  when  such  officer's  affidavit 
should  be  presented,  stating  what  efforts  had  been  made  by  him  to  se- 
cure personal  service,  and  the  reasons  why  such  service  had  not  been 
made.  His  statements  would  be  based  on  personal  knowledge,  while 
if  the  affidavit  was  made  by  the  contestant,  the  facts  must  necessarily 
be  alleged  on  information  and  belief. 

I  have  no  hesitation  in  saying  that  in  my  opinion  an  order  for  the 
service  of  notice  of  contest  upon  a  claimant  by  publication,  may  be 
made  when  the  proper  proof  to  entitle  a  contestant  to  such  order  la 
presented  to  the  local  officers,  and  that  such  facts  need  not  necessarily 
be  shown  by  the  affidavit  of  the  contestant. 

That  this  proof  may  be  made  by  the  attorney  for  the  contestant  was 
held  in  the  case  of  Anderson  v.  Tannehill  et  al.  (10  L.  D.,  388).  In  that 
case  the  first  ground  of  error  enumerated  by  the  counsel  for  the  appel- 
lant was: 

That  the  local  office  lost  jiiriBdiction  of  the  case  "when  it  made  an  order  for  publica- 
tion of  notice  of  hearing  to  be  held  September  8,  1888,  for  the  reason  that  no  affi- 
davit was  filed  showing  effort  to  make  personal  service  upon  entryman. 

The  Department,  in  deciding  that  point  said: 

Upon  examination  of  the  record  I  do  not  find  the  allegation  of  fact  in  the  first  of 
the  above  propositions  to  be  sustained,  for  I  find  an  affidavit  of  contestant's  attorney, 
dated  July  25, 1887,  showing  such  effortd  to  make  personal  service  of  notice  as  woold 
fully  justify  an  order  of  publication. 

In  the  case  at  bar  it  is  not  claimed  that  Aleshire  was  a  resident  of 
the  State  of  Louisiana  at  the  time  of  the  initiation  of  contest,  or  at  any 
time  thereafter.  The  notice  mailed  in  registered  letter,  and  directed  to 
him  at  St.  Paul,  Kebraska,  was  received  by  him  moie  than  thirty  days 
before  the  day  fixed  for  the  trial.  He  has  made  an  affidavit  in  the  case 
and  written  several  letters  in  relation  to  it,  addressed  to  your  office,  all 
of  which  are  dated  at  St.  Paul,  Nebraska.  I  think,  therefore,  that  the 
order  for  the  service  of  notice  of  contest  upon  him  by  publication  was 
liroperly  made,  and  as  the  record  shows  that  it  was  duly  published  and 
posted,  and  mailed,  as  required  by  law,  that  he  received  a  due  and 
legal  notice  of  the  contest. 
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At  the  trial,  the  evidence  submitted  clearly  established  the  fact  that 
the  entrymaa  has  not  complied  with  the  requirements  of  the  law  under 
which  his  entry  was  made  nor  caused  the  same  to  be  done. 

My  conclusion  therefore  is,  that  the  decision  appealed  from  should 
be  reversed,  and  the  timber  culture  entry  of  Aleshire  should  be  can* 
oeled.    It  is  so  ordered. 


hom3cstbad-seoond  entrt— militabt  gsbvick. 

Lewis  Jones. 

A  homesteader  in  making  proof  niider  a  second  entry,  allowed  in  aooordance  with 
the  proviso  of  section  2,  act  of  March  2, 1889,  is  entitled  to  credit  for  such  por- 
tion of  his  military  service  as  was  not  appUed  to  his  first  entry. 

Acting  Secreia/ry  Oha/nMer  to  the  Commissioner  of  the  General  La/nd 

Office^  August  29^  1892. 

On  the  2d  of  ITovember,  1891,  you  informed  the  local  officers  at  Wa- 
Eeeney,  Kansas,  that  the  final  proof  made  by  Lewis  Jones  on  the  4th 
of  August,  1891,  for  the  SW./J  of  Sec.  34,  T.  13  S.,  E.  24  W.,  in  said 
land  district,  had  been  rejected  by  you  as  being  prematurely  made. 
The  case  is  before  me  upon  an  appeal  from  such  decision  by  you. 

From  the  record  of  the  case,  I  learn  that  Jones  established  his  resi- 
dence on  the  land  in  question  on  the  27th  of  February,  1889,  and  filed 
his  pre-emption  declaratory  statement  therefor  on  the  27th  of  March, 
of  that  year.  On  the  2d  of  June,  1891,  he  made  homestead  entry  for 
the  tract,  under  the  second  section  of  the  act  of  March  2, 1889  (26  Stat., 
854).    The  proviso  to  said  section  reads  as  follows : 

That  all  pre-emption  settlers  upon  the  public  lands  whose  claims  have  been  ini- 
tiated prior  to  the  passage  of  this  act  may  change  snoh  entries  to  homestead  entries  and 
proceed  to  perfect  their  titles  to  their  respeotiye  claims-nnder  the  homestead  laws 
notwithstanding  they  may  have  heretofore  had  the  benefit  of  snch  law,  but  such 
settlers  who  perfect  title  to  such  claims  under  the  homestead  law  shall  not  thereafter 
be  entitled  to  enter  other  lands  under  the  pre-emption  or  homestead  laws  of  the  United 
States. 

Jones  enlisted  in  the  military  service  of  the  United  States,  as  a 
volunteer,  at  Jefferson,  Wisconsin,  oii  the  23d  of  April,  1861,  and  re- 
mained continuously  in  the  service  until  the  14th  of  September,  1865, 
when  he  was  mustered  out  at  New  Orleans,  Louisiana.  He  was  mus- 
tered in  as  a  corporal,  and  mustered  out  as  a  captain.  His  term  of 
service  covered  a  period  of  four  years  and  nearly  five  months. 

Section  2305  of  the  Revised  Statutes  reads  as  follows : 

The  time  which  the  homestead  settler  has  served  in  the  armjj  navy,  or  marine 
corps  shall  be  dedncted  from  the  time  heretofore  required  to  perfect  title,  or  if  dis- 
charged on  aceonnt  of  wounds  received  or  disability  incurred  in  the  line  of  duty, 
then  the  term  of  enlistment  shall  be  deducted  from  the  time  heretofore  required  to 
perfect  title,  wiihont  reference  to  the  length  of  time  he  may  have  served;  but  no 
patent  shall  issne  to  any  homestead  settler  who  has  not  resided  upon,  improved,  and 
1641— VOL  16 16 
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cultivated  bis  bomefttead  for  a  period  of  at  least  one  year  after  be  abaU  ba^e  oom- 
xnenced  biB  improyements. 

At  the  time  Jones  made  his  final  proof  for  the  land  in  question,  he 
had  resided  upon  and  cidtivated  it  for  a  i>eriod  of  two  years,  three 
months  and  Ave  days«  As  part  of  his  proof  he  established  the  fact  of 
his  service  iu  the  army,  for  the  length  of  time  already  stated.  Final 
certificate  was  issued  to  him  on  the  4th  of  August,  1891,  and  on  the 
13th  of  that  month  he  obtained  from  Burge  and  Dewey  a  loan  of  two  hun- 
dred and  fifty  dollars,  securing  the  same  by  a  mortgage  upon  this  land, 
executed  by  himself  and  wife. 

When  Jones  made  his  final  proof  for  this  land,  he  testified  that  '^he 
had  never  had  credit  for  his  military  service  on  any  homestead  entry 
heretofore  perfected."  The  records  in  the  General  Land  Office  show 
that  Jones  made  homestead  entry  for  the  W.  J  of  the  SE.  J  of  Sec.  6, 
T.  3  8.,  R.  5  W.,  at  Concordia,  Kansas,  on  the  IQth  of  March,  1876,  and 
final  proof  thereon  on  the  11th  of  March,  1880,  after  a  residence  of  four 
years,  his  military  service  being  used  to  make  up  the  other  year.  This 
entry  was  patented  August  30, 1882. 

Sometime  after  making  final  proof  for  his  second  homestead,  Jones 
discovered  that  he  had  been  credited  with  military  service  in  case  ot 
his  final  proof  on  his  first  entry,  and  he  at  once  wrote  to  Senator  Plumb, 
stating  the  facts  of  the  case,  and  his  great  regret  that  he  had  been  so 
very  careless  and  absent  minded.  He  asked  the  Senator  to  call  the 
attention  of  your  office  to  the  facta,  and  that  patent  should  be  withheld 
"until  such  time  as  I  shall  be  entitled  to  one." 

In  your  decision  of  the  case,  you  allude  to  the  two  entries  by  Jones, 
and  to  the  faet  that  he  was  credited  with  military  service  when  he 
made  final  proof  on  his  first  entry,  and  you  say : 

Now  ae  it  la  held  by  tbis  office  tbat  a  soldier  of  tbe  late  war  of  the  rebellion^  baviBg 
exbauBted  bis  rights  in  regard  to  military  serviee,  can  not  agaii*  be  permitted  to 
receive  tbe  benefit  of  said  service  in  making  fiiud  proo^  tbe  proof  ia  question  is 
r^ected  as  being  prematurely  made. 

You  directed  the  local  officers  to  inform  Jones  of  your  decision,  and 
that  he  will  be  required  to  yet  reside  upon  the  land  two  years,  eight 
months  and  twenty-five  days,  when  he  will  be  required  to  submit  sup- 
plemental proof,  and  a  new  final  affidavit.  The  appeal  from  your  de- 
cision is  taken  by  Burge  and  Dewey,  the  mortgagees  already  mentioned. 

Without  any  credit  for  military  services,  Jones  would  be  required  to 
reside  upon  his  two  homestead  tracts  ten  years,  to  wit,  five  years  on 
each,  before  he  could  be  allowed  to  make  final  proof  for  them  respec- 
tively. He  resided  upon  the  first  four  years,  and  upon  the  second  two 
years,  three  months  and  five  days,  making  a  total  aotual  residence  of 
six  years,  three  months  and  five  days.  He  served  in  the  army  four 
years,  four  months  and  twenty-one  days.  This,  added  to  his  actual 
residence  upon  the  land,  makes  a  total  of  ten  years,  seven  months  and 
twenty-six  days. 
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The  section  of  the  Bevised  Statutes  qnoted,  provides  that  the  time 
the  homestead  settler  has  senred  in  the  army  shall  be  deducted  from 
the  time  heretofore  required  to  perfect  title,  but  no  patent  should  issue 
without  a  residence  upon  the  land  for  at  least  a  year.  Jones  resided 
upon  and  cultivated  each  of  the  tracts  for  more  than  a  year,  and  the 
only  question  is,  can  the  term  of  his  military  service  be  divided,  and 
that  part  not  necessary  to  make  up  Ms  five  years'  residence  on  the 
first  tract,  be  credited  to  him  ux>on  his  second  en  try  f 

I  know  of  nothing  in  the  statutes,  or  in  the  decisions  of  the  Depart- 
ment, to  prevent  this  being  done.  It  certainly  can  not  be  said  that 
Jones  exhausted  his  military  credit,  of  nearly  four  years  and  a  haJf^ 
when  he  used  one  year  of  it  in  making  proof  upon  his  first  homestead 
entry.  To  deprive  him  of  all  benefit  to  be  derived  from  the  balance  of 
his  military  service,  would  be  doing  that  which  I  am  confident  Oon- 
gress  did  not  intend,  when  it  passed  the  law  deducting  the  time  of  his 
service  from  the  time  heretofore  required  to  perfeet  title. 

In  the  case  of  William  E.  Erwin  (14  L.  D.,  604),  it  was  held  that— 

Apre-emptor  who  transmutes  his  claim  to  a  hoiDestead  entry  nnder  the  proviso  to 
section  2,  act  of  Maroh  2, 1889,  is  entitled  to  credit  for  military  seryice,  in  making 
proof  of  residence,  although  credit  therefor  was  allowed  under  a  former  homestead 
entry. 

It  is  not  necessary  to  go  to  the  extent  indicated  in  that  decision,  to 
find  in  favor  of  Jones  in  the  case  before  me.  By  giving  him  credit  for 
military  services  which  had  not  been  used  in  making  up  a  five  years' 
residence  upon  a  former  entry,  he  was  entitled  to  make  final  proof  for 
the  land  in  question  when  he  did.  It  follows,  therefore,  that  such 
proof  was  not  prematurely  made.  The  decision  appealed  from  is  re* 
versed,  his  entry  will  remain  intact,  and  in  due  time  patent  will  issue 
&>r  the  landi  if  no  other  objection  exists. 


PBACTICE-APPBAIi-CEBTIOBAJai. 

Cameson  v.  MoDoiraAL.* 

The  ahsolnte  denial  of  an  application  to  contest  an  entry  is  a  final  decision  from 
which  an  appeal  will  properly  lie. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  May 

4,  1892. 

This  petition  is  filed  by  John  W.  Gameron,  praying  that  the  record 
in  the  matter  of  the  application  of  John  W.  Gameron  to  contest  the 
pre-emption  entry  of  Isaac  W.  McBougal,  for  the  8W.  J  of  the  SW.  J, 
Sec.  29,  T.  29  K.,  B.  6  E,,  Seattle,  WasMngton,  may  be  certified  to  the 
Department. 

"  Not  reported  in  Vol.  XIV. 
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The  petition  and  exhibits  present  the  following  case: 

On  November  18, 1891,  John  W.  Cameron  filed  his  application  to  be 
allowed  to  contest  the  pre-emption  entry  of  Isaac  W.  McDougal,  for 
the  tract  above  described,  upon  which  final  proof  had  been  made  and 
certificate  issued.  In  his  affidavit  the  contestant  swears  that  from 
information  and  belief  Isaac  W.  McDongal  made  a  false  and  fraudulent 
entry  of  said  land,  in  this  that  he  did  not  make  a  legal  settlement,  res- 
idence, or  occupation  of  said  land  from  the  filing  of  the  declaratory 
statement  up  to  the  date  of  proof,  or  at  any  other  time.  Further  alle- 
gations were  made,  which,  if  true,  would  show  that  the  entry  of  said 
McDougal  was  false  and  fraudulent  in  every  particular.  This  affidavit 
was  corroborated  by  three  witnesses,  who  swore  that  they  had  read 
the  foregoing  affidavit,  and  knew  from  x)ersonal  knowledge  the  state- 
ments therein  made  were  true. 

You  refrised  to  allow  said  contest,  for  the  reason  that  two  former 
contests  were  initiated  against  said  entry,  and  in  each  instance  the. 
contestant  failed  to  introduce  any  testimony  in  support  of  his  allega- 
tions; that  the  reasons  for  such  failure  are  indicated  by  facts  set  forth 
in  four  separate  affidavits,  which  have  been  submitted  in  opposition  to 
the  application  of  Cameron;  that  the  existence  of  a  house  upon  the 
tract,  McDougal's  residence  thereon,  and  his  improvement  and  cultiva- 
tion of  the  land  are  facts  which  appear  to  be  fairly  well  established  by 
said  affidavits. 

In  view  of  the  foregoing,  you  denied  the  application  and  refrised  to 
allow  an  appeal  to  be  taken  therefrom,  but  suspended  further  action  for 
twenty  days  to  aUow  Cameron  to  apply  for  certiorari  under  rules  of 
practice  83  and  85. 

The  absolute  denial  of  an  application  to  contest  an  entry  is  a  final 
decision  from  which  an  appeal  will  lie,  and  it  was  therefore  error  to 
deny  to  Cameron  the  right  of  appeal  and  to  require  him  to  proceed 
under  rules  83  and  85  of  Eules  of  Practice. 

I  can  see  no  reason  for  refusing  this  application.  If  the  facts  stated 
in  the  affidavit  of  Cameron,  as  alleged  in  his  petition,  are  true,  the 
entry  of  McDougal  was  obtained  upon  false  and  fraudulent  proof. 
The  affidavit  was  made  from  information  and  belief,  but  the  facts 
alleged  in  his  affidavit  were  corroborated  by  witnesses  who  swear  that 
they  know  from  personal  knowledge  that  the  ^*  statements "  therein 
made  are  true.  The  mere  fact  that  these  allegations  are  denied  by 
counter  affidavits  frirnishes  no  ground  for  refrisiug  to  allow  the  contest. 
The  prima  facie  showing  is  that  the  entry  is  subject  to  contest,  and  the 
oontestant  should  have  been  allowed  the  opportunity  to  dhow  it  by 
proo£ 

Besides,  with  this  petition  is  filed  an  affidavit  made  by  Samuel  S. 
Holland,  Beuben  Low,  J.  0.  Douglass,  and  William  Shearer,  who  swear 
that: 

They  are  each  personally  and  well  acquainted  with  Isaac  W.  McDongal,  who  made 
^re-emption  proof  No.  Id001>  on  December  24th,  1889,  on  the  SW.  i  of  the  SW.  i  of 


DECISIONS  BELATINO  TO   THE  PUBLIC  LANDS.  245 

8eo.  29,  in  township  29  north  of  range  5  east,  in  the  county  and  State  aforesaid,  and 
with  the  said  lands,  and  have  known  the  said  Isaac  W.  McDougal  and  said  land 
erer  since  and  prior  to  the  18th  day  of  May,  1889,  during  and  until  the  present  time, 
and  that  we  each  of  us  state  that  we  do  know  positively  and  of  our  own  knowledge 
that  the  said  Isaac  W.  McDougal  never  from  the  date  of  his  said  settlement  on  the 
said  land.  May  the  18th,  1889,  during  and  until  the  present  time,  ever  resided  on  the 
land  or  in  any  manner  suhstantially  improved  the  same,  and,  further,  that  the  said 
Isaac  W.  McDougal,  since  he  made  his  said  proof  on  said  land,  admitted  to  us  and 
each  one  of  uIb  that  he,  the  said  Isaac  W.  McDougal,  never  at  any  time  prior  to  or 
since  his  said  proof  ever  resided  on  said  land,  or  in  any  manner  materially  improved 
the  same,  and,  further,  that  we  have  just  heard  the  foregoing  affidavit  of  John  A. 
Cameron  read,  and  that  we  are  acquainted  with  all  the  matters  and  things  as  therein 
testified  to  hy  him,  and  know  the  same  to  be  substantially  true. 

An  appearance  has  been  filed  in  this  case  by  B.  S.  Groescnp,  attorney 
for  W.  J.  Bucker  and  the  Everett  Land  Company^  who^  he  alleges^  are 
the  present  owners  of  the  property. 

As  no  answer  has  been  filed  controverting  the  statement  of  fact  npon 
which  you  acted  in  rendering  your  decision^  I  deem  it  unnecessary  to 
send  for  the  record. 

It  appearing  from  the  petition  and  exhibits  filed  therewith  that  the 
application  to  contest  was  improperly  denied,  I  direct  that  you  wiU 
allow  the  application,  and  order  a  hearing  to  determine  the  truth  of 
the  allegations  in  said  affi(iavit  of  contest,  and  notify  all  parties  in  in- 
terest. 

KoTB. — A  motion  for  the  review  of  this  decision  was  denied  by  Acting 
Secretary  Ohandler  August  30, 1892. 


gaitai^bight  of  wat— xrnsxtbvbtsb  iiakd. 
Inyo  Oanal  Company. 

A  map  showing  the  location  of  a  oanal  will  not  be  approved  under  the  aotof  Mardh 
8,  1881,  where  a  portion  of  the  line  trayersee  nnsnrveyed  land. 

BecreUury  Noble  to  ihe  Oommissianer  of  the  Oeneral  Land  Office^  Anguet 

23 J 1892. 

I  am  in  receipt  of  your  letter  of  July  7, 1892,  transmitting  a  certified 
copy  of  the  articles  of  incorporation  and  proof  of  organization  of  the 
Inyo  Canal  Company  of  Ormsby  county,  Kevada,  together  with  a  duly 
certified  copy  of  the  laws  of  Nevada  relating  to  incorx>orated  com- 
panies, all  of  which  are  in  duplicate.  Accompanying  the  above  is  a 
map,  in  daplicate,  of  two  canals  called  the  ^^  upper "  canal  and  the 
''  lower  "  canaL  Said  '^  upper ''  canal  begins  at  a  point  in  the  east  bank 
of  the  Owens  river,  fiK>m  which  the  section  corner  to  Sees.  2  and  3  T.  13 
8.,  R.  36  E.,  M.  D.  B.  and  M.,  bears  S.  240  45'  B.  115.40  chains;  thence 
said  canal  runs  in  a  south-easterly  direction  to  a  point  from  which  the 
quarter  section  comer  between  sections  29  and  32,  T.  15  S.,  B.  37  E., 
IL  D.  B.  and  M.,  bears  N.  42^  53'  W.  39.80  chains,  the  length  of  the  said 


246  DECISIONS  RELATING  TO   THE  PUBUC  LANDS. 

canal  being  31.04  miles.  Said  canal  is  sixty  feet  wide,  40.09  chains; 
thirty  feet  to  the  end  of  second  division;  twenty-six  feet  wide  through- 
out the  third  division ;  twenty-four  feet  through  the  fourth  division; 
and  twenty -two  feet  through  the  remainder. 

The  ^4ower^  canal  begins  at  a  point  in  the  east  bank  of  the  middle 
Stream  of  Owens  river,  from  which  the  corn^  common  to  Sees.  13, 14, 
23  and  24,  T.  13  S.,  R.  35  B.,  bears  K  23^  03'  W.  24.30  chains,  and  run- 
ning  south-easterly  16.28  miles  to  a  point  in  the  "upper^  canal,  from 
which  the  quarter  section  corner  between  Sees.  26  and  27,  T.  14  S.,  B. 
36  E.,  bears  K.  69<^  45/  E.  35.70  chains.    Said  canal  is  completed. 

The  said  "  upper  ^  canal  is  completed  to  the  i>oint  of  terminus  above 
named,  and  the  map  contains  what  is  called  a  ^^preliminary  line"  for 
the  continuance  of  said  canal  from  said  terminal  iM>int  to  a  point  in 
Owens  lake  S.  32o  45'  B.  74.15  chains  from  the  'KW.  corner  of  Sec.  15, 
T.  16  S.,  B.  37  E.,  M.  D.  B.  and  M.,  a  distance  of  6.40  miles,  all  of  said 
lands  being  in  Independence,  California,  land  district. 

The  maps  and  accompanying  papers  are  filed  for  the  approval  of  the 
Secretary  of  the  Interior,  that  said  company  may  have  the  benefit  of 
sections  18  to  21  inclusive  of  the  act  of  March  3, 1891,  (26  St^t,  1095). 
The  19th  section  of  this  act  provides  that  the  company  <^  shall  within 
twelve  months  after  the  location  of  ten  miles  of  its  canal,  if  the  same  be 
ui)on  surveyed  land,  and  if  on  unsurveyed  lands,  within  twelve  months 
after  the  survey  thereof  by  the  United  States,  file  with  the  register  . 
•  .  .  map  of  its  canal,  ditch,  reservoir,"  etc.  The  reason  for  this  is 
quite  apparent,  and  the  Department  has  insisted  on  these  surveys, 
showing  the  crossings  of  the  government  lines  by  the  canal  or  ditch 
line,  and  the  distance  to  the  nearest  established  comer  being  given  (in 
reservoirs  the  corner  to  be  outside  of  the  reservoir). 

You  say  in  your  letter  that  this  map  "has  been  examined  in  connec- 
tion with  the  lines  of  the  public  survey  and  found  to  agree  therewith 
in  the  essential  particulars."  An  insi)ection  of  the  map  shows  that  it 
has  been  made  with  care  and  apparent  accuracy,  but  the  section  lines 
do  not  appear  on  the  map  coextensive  with  the  canal,  and  upon  an 
examination  of  the  records  of  your  offtce  I  find  that  the  canal  is  not 
all  on  surveyed  land,  although  you  do  not  mention  the  fact.  It  appears 
from  an  inspection  of  the  surveys  in  your  office  that  the  survey  along 
the  strip  of  country  over  which  the  "upper"  canal  passes  stopped  at 
the  foot  of  the  mountain  range.  This  "upper"  canal,  starting  about 
one  and  one-half  miles  outside  of  the  surveyed  land,  enters  the  north 
side  of  section  2,  T.  13  S.,  B.  35  E.,  and  bearing  southeast  passes  out 
of  it  onto  unsurveyed  land;  it  again  enters  the  surveyed  land  at  the 
NW.  corner  of  section  1,  of  same  township,  and  then  continuing  in 
surveyed  land  about  five  miles,  it  passes  out  and  runs  about  a  mile  and 
a  half,  when  it  enters  again  near  the  KE.  corner  of  section  9,  T.  14,  B. 
86  E.,  so  following  the  line  of  the  canal,  which  curves  to  conform  to 
the  toix)graphy  of  the  ground  it  passes  out  of,  and  again  into,  the  sur- 
veyed land  five  or  six  times  before  reaching  its  terminus. 
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On  the  application  of  the  Santa  Ornz  Water  Storage  Company,  13 
L.  D.^  660,  for  a  reservoir,  a  portion  of  which  was  on  nnsurveyed  land,  it 
was  said,  after  qoite  a  fhll  discussion  of  the  act  of  March  3, 1891,-^ 
"The  authority  thus  given  (authorizing  approval)  only  extends  to 
cases  where  the  canal,  ditch,  or  reservoir  is  located  upon  surveyed 

lands I  And  no  authority  for  approving  maps  located  upon 

nnsurveyed  lands. 

And  on  March  21, 1892,  instructions  were  issued  to  the  same  effect 
(14  L.  D.,  336). 

In  the  case  of  the  "Tiiitic  Bange"  Railway  Company,  of  Utah,  a 
portion  of  the  line  being  on  surveyed  and  a  portion  on  nnsurveyed  land, 
it  was  recommended  that  the  map  be  approved  for  the  portion  lying 
within  surveyed  land.  It  was  said  "The  affidavits  and  certificates  at- 
tached treat  these  maps  in  their  entirety  from  terminus  to  terminus, 
without  regard  to  the  class  of  land  involved  (so  of  the  map  of  the 
"upper"  canal).  They  are  filed  for  the  purpose  of  securing  approval 
for  the  entire  length.  The  act  under  which  approval  is  requested,  on 
the  other  hand,  expressly  deals  with  maps  on  but  one  class  of  lands, 
viz :  surveyed  land,''  (16  L.  D.,  88.)  The  provisions  of  the  two  acts  are 
identical,  except  in  the  number  of  miles  to  be  located  before  filing. 

The  neglect  of  your  office  to  state  the  material  facts  in  connection 
with  these  applications,  places  increased  labor  on  the  clerical  force  of 
the  Department,  which  should  be  performed  by  those  having  charge  of 
the  work  in  your  office;  besides,  it  delays  the  business  of  the  Depart- 
ment. 

The  papers  relating  to  the  corporation  organization,  etc.,  appear  to  be 
in  accordance  with  law  and  the  regulations,*  they  are  approved  and 
will  be  placed  on  file.  The  map  is  approved  subject  to  all  existing  valid 
tights  for  the  "lower''  canal,  and  disapproved  fbr  the  "upper"  canaL 


PBACTICS-^OTICE— BAILROAB  GRANT— MINBRAI^  liAKD. 

<yOOimOB  BT  AL.  «.  FOETHBEN  PAOIFIO  E.  E.  Oo. 

Where  a  railroad  company  designates  an  attorney  upon  whom  all  notices  and  papers 
Telating  to  the  grant  shall  he  served,  jurisdiction  is  not  acquired,  in  proceedings 
involving  title  under  the  grant,  in  the  absence  of  notice  to  said  attorney,  unless 
mioh  notice  is  waived  by  the  company. 

Before  a  hearing  is  ordered  to  determine  the  mineral,  or  non-mineral,  character  of  a 
tract  of  land  in  an  odd  numbered  section  within  the  primary  limits  of  the  grant, 
the  company  should  be  required  to  make  an  affirma  tive  showing  as  to  its  agri* 
cultural  character,  where  a  showing  to  the  con  trary  has  been  made  by  a  min- 
eral claimant. 

Acting  Secretary  Chandler  to  the  Oommissioner  of  the  General  Land 

Office^  August  27, 1892. 

I  have  considered  the  case  of  Thomas  O'Connor  et  ah  v,  Northern  Pa- 
cific Bailroad  Oompany,  involving  portions  of  certain  odd-numbered 
sections  in  townships  8  north,  ranges  3  and  4  westj  Helena  land  district^ 
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Montana,  applied  for  as  a  placer  mining  claim,  on  appeal  by  the  com- 
pany from  your  decision  of  December  29, 1891,  holding  for  cancellation 
its  selection  list  No.  13,  in  so  far  as  it  conflicts  with  said  placer  claim. 

The  location  of  these  lands  with  regard  to  the  grant  is  not  given  in 
your  opinioh,  but,  upon  inquiry,  I  learn  they  are  within  the  primary 
limits  of  the  grant  as  shown  by  the  map  of  definite  location,  filed  July 
6, 1882. 

The  company  listed  the  land  December  9,  1886,  but  no  patent  has 
issued  upon  said  list. 

It  appears  that  the  mineral  application  was  filed  in  the  local  office 
February  20,  1891,  and  same  day  rejected  for  conflict  with  the  rail- 
road list. 

On  the  24th'  of  the  same  month,  however,  and  presumably  ui)on  a 
new  presentation,  a  hearing  was  ordered  by  the  local  officers  to  deter- 
mine the  character  of  the  land. 

Notice  of  this  hearing  was  servexl  upon  Gullen,  Sanders  and  Shelton, 
who  accepted  service  signing  as  attorneys  for  the  company. 

Upon  the  day  set  for  hearing,  no  appearance  was  made  on  behalf  of 
the  company,  and  upon  the  ex-parte  testimony  the  local  officers  found 
that  the  land  was  mineral  in  character,  and  therefore  excepted  from 
the  grant. 

Notice  of  this  decision  was  given  F.  M.  Dudley,  who  thereupon  filed 
a  motion  to  re-open  the  case,  upon  the  ground  that  no  proper  notice 
had  ever  been  given  the  company  of  the  hearing,  of  which  it  was  in 
ignorance  until  notified  of  the  decision  adverse  to  the  grant. 

In  support  of  said  motion  it  was  shown  that  in  1889,  and  prior  to  the 
initiation  of  the  present  case,  the  local  officers  had  been  advised^  by 
written  notice,  that  F.  M.  Dudley,  of  St.  Paul,  Minnesota,  had  been 
designated  as  the  attorney  for  the  company,  ui)on  whom  all  notices  and 
papers  of  every  kind  relating  to  the  grant  should  be  served. 

This  motion  was  overruled  by  the  local  officers,  the  reason  given  be- 
ing that  the  firm  of  Gullen,  Sanders  and  Shelton  had  accepted  service 
in  other  cases,  and  had  appeared  and  conducted  the  same  without  ob- 
jection by  the  company;  also  that: 

Under  the  statntes  of  Montana^  a  foreign  corporation  is  required  to  file  with  the 
proper  public  official  a  designation  of  some  resident  of  the  State  authorized  to  accept 
service,  notice,  etc.,  in  actions  brought  in  the  State  courts,  to  which  such  corpora* 
tion  is  a  party.  Comp.  Stats.  Gen'l  Laws,  Sec.  442.  While  it  is  true  the  Depart- 
ment exacts  service  according  to  its  rules,  instead  of  those  of  a  State,  we  can  not 
but  believe  that  upon  the  matter  being  presented  to  it  as  above,  it  will  recognise 
the  hardship  of  requiring  settlers  to  go  one  thousand  miles  beyond  State  lines  to 
serve  notice  on  a  corporation  having  scores  of  agents  of  yarious  degrees  of  authority 
within  the  State,  and  demand  for  the  settlers  what  the  State  demands  for  its  citi- 
zens, viz :  a  residence  attorney  or  agent. 

Upon  appeal,  your  office  sustained  the  action  of  the  local  office,  from 
which  an  appeal  has  been  filed  to  this  Department,  upon  the  following 
grounds: 

1.  Error  to  rule  that  the  notice  of  hearing  served  on  Messrs.  Cullen,  Sanders  and 
Shelton  by  the  mineral  applicants  was  a  sufficient  notice  to  the  company. 
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S.  Error  in  rendering  a  deoiflion  in  the  case  upon  the  ex-parte  evidence  adduced. 

8.  Error  in  not  mling  that  notice  of  the  hearing  was  not  serred  upon  the  proper 
representatiyee  of  the  company,  and  in  not  returning  the  case  for  a  new  hearing 
after  proper  notice,  as  moved  for  by  the  company. 

From  a  carefal  review  of  the  matter,  I  am  of  the  opinion  that  the 
appeal  must  be  sustained. 

While  it  appears  that  Gallen,  Sanders  and  Shelton  had  appeared  in 
some  cases,  yet  it  does  not  appear  that  they  ever  entered,  or  were  au- 
thorized to  enter,  a  general  appearance  for  the  company. 

In  the  absence  of  a  designation  of  a  particular  person,  notice  might 
be  held  to  be  sufficient,  if  given  to  any  agent  of  the  company  resident 
in  the  State,  but  notice  had  beeu  given  of  the  designation  of  F.  M. 
Dudley  as  attorney,  to  whom  the  local  officers  gave  notice  of  their 
decision,  and,  in  the  absence  of  notice  to  him,  unless  waived  by  the 
company,  I  am  of  the  opinion  that  no  jurisdiction  was  acquired  over  it, 
and  it  can  not  be  held  to  be  bound  by  the  testimony  taken. 

Your  decision  is  reversed,  and  the  case  is  therefore  remanded  for 
proceedings  de  novo. 

It  appears,  however,  from  the  showing  already  made,  considering  the 
testimony  as  affidavits,  that  the  land  is  mineral  in  character,  and  there- 
fore not  such  as  contemplated  by  the  grant. 

In  the  present  case  there  has  been  no  such  showing  by  the  company 
as  would  bar  the  allowance  of  the  application.  Under  the  repeated 
rulings  of  this  Department,  the  land,  if  mineral,  no  matter  when  the 
discovery  is  made,  is  excepted  from  the  grant.  At  the  time  of  listing 
the  land  there  was  uo  showing  made  by  the  company  as  to  its  non- 
mineral  character,  other  thnn  the  statement  that  they  ^^are  not  inter- 
dicted mineral  nor  reserved  lands,  and  are  of  the  character  contem- 
plated by  the  grant,"  and  before  a  hearing  should  be  ordered  there 
should  be  required  an  af^mative  showing  by  the  company  that  the 
land  is  non-mineral  in  character. 


TIMBBB  CUI/rUBB  APPLICATION— NOTIGB.  . 

Bhodbs  V.  Obookeb. 

Under  the  piOYisions  of  the  act  of  May  26, 1880;  amending  section  2294  B.  S.,  the 
preliminary  affidavit  reqoired  of  a  timber  culture  applicant  cannot  be  made  be- 
fore a  notary  public. 

No  righte  are  acquired  by  an  application  to  make  timber-culture  entry  where  tha 
xequisite  preliminary  affidavit  does  not  accompany  the  same;  and  the  right  to 
make  a  new  application  is  subject  to  any  intervening  adverse  claim. 

The  time  within  which  an  appeal  must  be  taken  begins  to  run  from  the  date  of  tha 
receipt  of  notice. 

Mrst  AsHstant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General 

Land  Office^  August  31y  1892. 

On  Angust  27, 1890,  William  T.  Crocker  made  the  nsnal  timber-cnl- 
tore  affidavit  before  0.  L.  Galvert,  a  notary  public,  and  presented  the 
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same,  September  1, 1890,  together  with  his  application,  to  the  register 
and  receiver,  to  make  timber-culture  entry  tor  the  K"B.  J  Sec.  5,  T.  34 
8.,  R.  33  W.,  Garden  City,  Kansas. 
His  application  was  rejected, 

for  tlio  reason  affidavit  was  not  sworn  to  before  register  or  receiver  of  this  office  or 
before  a  U.  S.  district  court  or  clerk  of  court  of  record  of  the  county  in  which  the 
land  is  situated,  in  accordance  with  act  of  Congress  entitled  ''An  act  to  amend  Sec- 
tion 2294,  and  for  other  purposes/'  approved  May  26, 1890,  and  Circular  **C"  General 
Land  Office,  dated  June  25;  1890,  and  for  the  farther  reason  the  land  is  erroneously 
described. 

He  was  given  thirty  days  for  appecd. 

On  September  9, 1890,  Curtis  H.  Bhodes  presented  his  timber-culture 
application  for  the  same  land,  describing  it,  however,  as  lots  1  and  2, 
and  the  S.  ^  of  the  NE.  ^  of  said  section,  being  the  proper  description. 
Having  made  the  proper  showing,  he  executed  the  required  affidavit 
before  the  derk  of  the  district  court  of  Seward  county,  Kansas.  His 
application  was  rejected,  because  of  Crocker's  pending  right  of  appeal 

Crocker  did  not  appeal,  but,  on  October  2, 1891),  he  presented  a  new 
affidavit  (sworn  to  before  a  clerk  of  court  of  record),  and  a  new  appli- 
cation to  make  timber-culture  entry,  this  time  properly  describing  the 
land.  His  application  was  accepted,  and  the  entry  placed  of  record, 
No.  12,164. 

On  October  6, 1890,  Bhodes  filed  his  appeal,  alleging  error  in  the 
rejection  of  his  application  and  in  the  acceptance  of  that  of  Crocker, 
and  on  Septembr  9, 1891,  you  sustained  the  action  of  the  local  officers, 
and  he  further  prosecutes  his  appeal  to  this  Department. 

Attorney  tor  Crocker  has  filed  a  motion  to  dismiss  the  appeal^  be- 
cause the  same  was  filed  ^^  three  days  after  the  time  for  his  appeal  had 
expired.'' 

The  appeal  was  filed  in  the  local  office  November  27, 1891.  Notice  of 
your  decision  of  September  9, 1891,  was  mailed  to  Bhodes  from  the 
local  office  on  September  16, 1891,  He  swears  he  did  not  receive  the 
notice  until  September  30, 1891,  and  that  was  the  first  notice  he  had. 
The  postmaster  at  Liberal,  Kansas,  (Emma  Mills),  also  swears  that  she 
delivered  to  Bhodes  a  registered  letter  September  30, 1891,  and  that 
said  letter  was  the  only  registered  letter  received  by  Bhodes  in  that 
month. 

It  is  thus  seen  that  from  the  receipt  by  Bhodes  of  the  notice  of  your 
decision,  until  he  filed  his  appeal  therefrom  (November  27, 1890),  fifty- 
eight  days  elapsed.  Since  the  period  in  which  the  appeal  must  be  filed 
begins  to  run  from  the  date  of  the  receipt  of  the  notice,  the  appeal  ap- 
pears to  have  been  filed  in  time.  The  motion  to  dismiss  is  therefore 
overruled.  See  Walker  v.  Mack,  5  L.  D.,  183;  Bobertson  v.  Ball  et  aL, 
10  L.  D.,  41. 

It  appears  that  one  Elisha  W.  Barnes  brought  a  contest  against  a 
timber-culture  entry  made  by  one  Francis  M.  Bell  for  the  laud  in  ques- 
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tion.  Upon  this  contest  the  entry  was  cancelled,  July  28, 1890.  Barnes 
filed  his  waiver  of  right  of  entry  on  September  1, 1890,  and  upon  that 
date  Crocker  filed  his  timber  culture  entry,  as  aforesaid.  But  this  ap- 
plication could  not  be  accepted,  because  he  had  not  made  the  affidavit 
of  qualifications  in  the  manner  prescribed  by  the  act  of  May  26, 1890 
(26  Stat.,  121),  amending  section  2294  of  the  Bevised  Statutes. 

The  first  section  of  the  timber-culture  act  approved  June  14, 1878 
(20  Stat.  113),  provided  that: 

The  only  persons  who  are  authorized  to  make  timber-ctLltnre  entries  are  heads  of 
familiesy  or  single  persons  who  have  attained  Hhe  age  of  twenty-one  years  and  are 
citlEens  of  the  United  States,  or  have  declared  their  intention  to  become  snoh,  and 
who  have  made  no  preyions  entry  under  the  timher-onltnre  laws. 

Section  2294,  as  amended  by  the  act  of  May  26, 1890,  swpray  provides 
as  follows: 

In  any  case  in  which  the  applicant  fbr  the  benefit  of  the  homestead,  pre-emption, 
timber-cnltare,  or  desert-land  law  is  prevented,  by  reason  of  distance,  bodily  infirm- 
ity, or  other  good  cause,  from  personal  attendance  at  the  district  land  office,  he  or 
she  may  make  the  affidavit  required  by  law  before  any  commissioner  of  the  United 
States  circuit  court  or  the  clerk  of  a  court  of  record  for  the  county  in  which  the  land 
is  situated,  and  transmit  the  same  with  the  fee  and  commissions  to  the  register  and 
reoeiver. 

The  qualifications  required  of  a  timber-culture  applicant  are  set  forth 
in  said  act  of  June  14,  and  the  affidavit  showing  these  qualifications 
must  be  made  either  before  the  register  or  receiver,  or  upon  proper 
showing  "  before  any  commissioner  of  the  United  States  Circuit  Court  or 
the  clerk  of  a  court  of  record  for  the  county  in  which  the  land  is  situ- 
ated." 

An  affidavit  made  before  any  officer  not  specially  authorized  could 
not  be  accepted,  and  no  application  to  make  such  an  entry  can  be  re- 
ceived until  the  proper  affidavit  is  filed. 

The  first  application  made  by  Crocker  (September  1, 1890),  not  being 
accompanied  by  the  affidavit  which  the  law  expressly  requires,  could 
not  be  accepted,  and  was  therefore  properly  rejected  by  the  local  officers. 

The  principal  inquiry  is,  whether  or  not  Crocker  obtained  any  rights 
by  this  application,  and  whether  it  reserved  the  land  from  other  dis- 
posal. 

It  is  said  in  the  case  Pfaff  v.  Williams  et  al,  (4  L.  D.,  455),  that: 

A  legal  application  to  enter  is  while  pending  equivalent  to  an  actual  entry,  so  far 
as  the  applicant's  rights  are  concerned^  and  its  effect  is  to  withdraw  the  land  em- 
braced therein  from  any  other  disposition  until  such  time  as  it  may  be  finally  acted 
upon. 

But  Crocker's  application,  not  being  accompanied  with  the  required 
affidavit  of  qualifications,  was  not  a  legal  one.  He  had,  however,  his 
right  of  appeal  for  thirty  days  during  that  period,  and  eight  days  after 
the  rejection,  Ehodes  filed  his  application,  which  was  subject  only  to 
CnHsker^s  rights  under  the  latter's  pending  right  of  appeal.  When 
Crocker's  right  of  appeal  had  expired  and  he  had  filed  a  new  applica- 
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tion,  his  first  application  was  not  a  x^nding  one,  and  Ehodes's  rights 
immediately  attached  as  of  the  date  when  his  application  was  filed. 

Crocker's  application,  made  September  1, 1890,  was  rcgected  outright; 
and,  while  the  reasons  therefor  appear  to  have  been  made  known  to 
Bhodes  when  the  latter  applied  for  the  land  eight  days  thereafter,  yet 
it  does  not  appear  that  his  application  had  been  noted  on  the  tract 
books,  wherever  this  case  differs  from  the  Patrick  Kelly  case  (11  L.  D., 
326),  cited  by  yon. 

Every  application  to  enter  lands  is  not  equivalent  to  an  actual  entry, 
so  far  as  the  applicant's  rights  are  concerned.  It  must  be  a  legal  one, 
and,  when  Crocker  failed  to  show  proper  qualifications  at  the  time  he 
first  applied,  it  was  at  his  own  peril.  It  could  not  be  accepted,  and  the 
laud,  being  public  lands,  was  subject  to  the  next  legal  applicant,  which 
on  this  case  was  Bhodes. 

The  acceptance  of  Crocker's  new  application  and  new  affidavit,  on 
October  2, 1890,  in  the  light  of  the  facts  here  stated  was  error.  The 
land,  was  then  subject  to  Ehodes'  prior  application. 

The  act  of  March  3,  1891  (26  Stat.,  1095),  repealed  the  timber-culture 
law ;  but  it  was  therein  expressly  provided  that  ^^  this  repeal  shall  not 
affect  any  valid  rights  heretofore  accrued  or  accruing  under  said  laws; 
but  all  bona  fide  claims  lawfully  initiated  before  the  passage  of  this  act 
may  be  perfected,"  etc. 

Bhodes'  rights  having  ^^ accrued"  before  the  passage  of  said  act,  his 
entry  will  be  allowed  as  of  the  date  of  its  presentation^  and  that  of 
Crocker  will  be  canceled. 

The  decision  appealed  from  is  accordingly  reversed; 


HOMSSTEAB  CONTEST— ABANDONMENT. 

Grinnell  v.  Wright. 

A  contest  againBt  a  homestead  entry  on  the  gronnd  that  neither  the  entryman  nor 
his  heirs  have  estahlished  a  residence  on  the  land  must  fail,  where  it  appears 
that  the  entryman's  default  was  due  to  sickness  and  poverty,  and  that  after  his 
death,  the  widow  complied  with  the  law  in  the  matter  of  cultivation. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  2, 1892. 

On  the  ISth  of  AprQ,  1882,  Samuel  G.  Wright  iiled  soldiers^  declara- 
tory statement  for  the  NB.  J  of  Sec.  24,  T.  139  K,  E.  69  W.,  Fargo  land 
district,  North  Dakota,  and  on  the  11th  of  April,  1883,  under  the  act  of 
June  8, 1872  (17  Stat.,  339),  he  filed  the  required  affidavit,  and  made 
homestead  entry  for  said  land.    He  died  on  the  3l8t  of  January,  1884. 

On  the  14th  of  July,  1887,  Abigail  Grinnell  filed  an  affidavit  of  con- 
test against  said  entry  alleging  that  Wright  did  not  establish  his  resi- 
dence upon  said  land  prior  to  his  death,  and  that  neither  his  widow 
nor  heirs  ever  established  a  residence  on  said  tract  at  any  time  up  to 
the  date  of  such  affidavit  of  contest. 

The  hearing  which  followed,  resulted  in  a  decision  by  the  register 
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and  receiver,  on  the  30tli  of  March,  188S,  in  which  they  recommended 
that  the  entry  be  canceled.  Upon  appeal  to  yonr  office,  yon  affirmed 
that  judgment  on  the  18th  of  April,  1890,  and  held  the  entry  for  can- 
cellation. 

On  the  14th  of  June,  1890,  an  appeal  to  this  Department  fipom  your 
decision  was  received  at  the  local  office,  it  having  been  served  on  the 
appellee  on  the  9th  of  that  month.  On  the  2ad  of  August  of  that  year, 
the  attorney  for  the  plaintifi  filed  a  motion  to  dismiss  said  appeal, 
which,  notwithstanding  the  case  was  then  pending  in  this  Depart- 
ment, and  not  in  your  office,  you  proceeded  to  consider  and  decide. 
This  you  had  no  authority  to  do,  and  your  judgment  upon  the  question, 
having  been  rendered  in  a  case  which  was  not  then  before  you  is  a 
nullity,  as  being  without  jurisdiction.  In  such  cases  jurisdiction  can 
neitber  be  assumed  by  a  court,  nor  conferred  by  stipulation  of  the 
parties  in  interest.  I  have  therefore  considered  the  plaintiff's  motion 
to  dismiss  the  defendant's  appeai  to  this  Department,  and  conclude 
that  she  was  not  misled,  nor  in  any  way  injured  by  the  failure  of  the 
defendant  to  give  in  her  notice  a  description  of  the  land  involved,  as 
she  properly  described  the  decision  from  which  she  appealed,  giving 
its  date,  stating  its  conclusion,  and  giving  the  numbers  of  the  entries 
affected  thereby.  The  other  omissions  in  the  notice  complained  of  are 
not  such  as  could  deprive  the  plaintiff  of  any  rights,  and  her  motion  to 
dismiss  the  appeal  is  therefore  denied,  which  leaves  your  decision  of 
April  18, 1890,  from  which  the  appeal  was  taken,  before  me  for  con- 
sideration. 

The  establishment  of  residence  within  six  months  from  date  of  home 
stead  entry  is  not  a  specific  statutory  requirement,  but  a  regulation  of 
the  Department,  based  on  the  provisions  in  section  2297,  of  the  Bevised 
Statutes,  authorizing  cancellation  on  proof  of  abandonment  or  change 
of  residence  for  more  than  six  months.  Nilson  v.  St.  Paul,  Minneapolis 
and  Manitoba  Eailway  Company  (6  L.  D.,  567). 

In  the  case  oi  an  original  applicant  residence  is  required,  and  a  fail- 
ure to  comply  with  the  regulation  of  the  Department  in  that  respect, 
renders  his  entry  subject  to  cancellation.  The  case  of  Dorame  v.  Tow- 
ers, decided  by  Secretary  Chandler,  December  4, 1875  (2  0.  L.  O.,  131), 
held,  however,  that  the  provisions  of  section  2291,  Bevised  Statutes, 
were  substantially  complied  with  on  the  part  of  the  widow  and  heirs, 
by  continued  cultivation  of  the  tract,  for  the  period  prescribed  by  law. 
The  case  of  Dorame  «.  Towers  was  cited  and  approved  in  Stewart  v» 
Jacobs  (1  L.  D.,  636),  in  Oleary  v.  Smith  (3  L.  D.,  465),  and  in  Tauer 
V.  Heirs  of  Walter  A.  Mann  (4  L.  D.,  433),  while  in  Lamb  v.  Ullery  (10 
L.  D.,  528),  all  these  cases  cited,  and  many  others  holding  the  same 
doctrine  are  collated  and  commented  upon,  in  connection  with  the  sec- 
tions of  the  statute  relating  to  the  subject. 

In  a  very  recent  case,  that  of  Brown  v.  Naylor  (14  L.  D.,  141),  it  was 
held  that  a  contest  should  be  dismissed  where  a  deceased  homesteader 
had  failed  to  establish  his  residence  upon  the  land  prior  to  his  death, 
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but  the  law  applicable  to  his  widow  and  heirs  had  been  fvJly  complied 
with  by  them,  after  his  decease.  In  that  case,  as  in  this,  the  contest 
affidavit  charged  abandonment,  because  the  entryman  had  died  before 
establishing  his  residence  upon  the  land,  for  which  he  made  entry,  and 
his  widow  and  heirs  did  not  establish  their  residence  ui>on  it  after  his 
death.  It  was  shown,  however^  in  that  case,  as  in  this,  that  they  com- 
plied with  the  law  in  the  matter  of  cultivation,  and  the  Department 
held  that  the  default  charged  was  thereby  cured,  and  this  being  done 
before  contest  was  initiated,  it  could  not  be  maintained,  and  your  judg- 
ment dismissing  the  same  was  affirmed. 

In  a  case  where  a  deceased  homestead  settler  had  served  in  the  armyy 
navy,  or  marine  corps,  his  widow  and  heirs  are  entitled  to  the  same 
deduction  in  making  final  proof  which  the  entryman  could  have  claimed 
had  he  lived.  In  the  case  at  bar,  the  entryman  had  served  in  the 
army  from  1863,  to  the  close  of  the  war  in  1865.  From  the  time  of  his 
death  to  the  initiation  of  the  contest,  his  widow  cultivated  the  land, 
and  that  time,  together  with  the  time  he  served  in  the  army,  would 
more  than  complete  the  five  years  of  residence  or  cultivation,  required 
by  the  homestead  law.  The  widow  might  therefore  have  made  her 
final  proof  before  the  contest  of  Grinnell  was  instituted. 

The  entryman  died  within  nine  months  after  making  homestead 
entry  for  the  land.  He  was  a  poor  man  and  in  poor  health,  but  within 
a  few  months  after  making  his  entry  he  had  tea  to  fifteen  acres  of  the 
land  plowed  and  sown  to  wheat.  He  also  had  about  one  hundred  and 
forty  acres  sown  to  wheat  and  oats  upon  another  tract,  upon  which  he 
was  then  living.  All  this  grain  was  totally  destroyed  by  a  hail  storm 
in  the  month  of  July,  1883.  This  destruction  of  his  crops  ruined  him 
financially,  and  deprived  him  of  the  means  which  he  had  intended  to 
use  for  the  purchase  of  materials,  and  the  erection  of  a  house  upon  the 
land  in  question,  and  prevented  him  from  moving  thereto  within  six 
months  after  his  entry,  or  previous  to  his  death. 

Sickness  and  poverty  have  been  held  sufficient  to  excuse  the  default 
of  an  entryman  who  fails  to  establish  and  maintsun  a  residence  upon 
the  tract  for  which  he  makes  entry,  where  his  good  faith  is  otherwise 
apparent.  It  was  so  held  in  the  case  of  Kilson  v.  St.  Paul,  Minneapolis 
and  Manitoba  BaUway  Company,  already  cited.  In  this  case,  the  good 
taith  of  Wright  is  not  questioned,  nor  is  the  cultivation  of  the  land  by 
his  widow,  since  his  death,  denied.  Under  all  the  circumstances  of  the 
case,  I  think  the  government  is  justified  in  excusing  the  entryman's 
default,  which  was  cured,  so  far  as  the  widow  was  required  to  core  the 
same,  before  the  intervention  of  any  adverse  right. 

The  de£a>ult  of  the  entryman  being  excused  on  account  of  his  sickness 
and  want  of  means,  and  the  widow  having  complied  with  the  require- 
ments of  the  law  on  her  part,  I  think,  in  view  of  all  the  facts,  circum- 
stances, and  equities  of  the  case,  and  for  the  reasons  herein  stated,  the 
decision  appealed  from  should  be  and  is  hereby  reversed. 
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VALBNTINE  SCRIP- LOCATION'. 

E.  0.  Stimson. 

A  location  of  Valentine  Kcrip  on  unsxirveyed  land  when  adjnated  after  survey  is  equiv- 
alent to  a  purchase,  if  the  land  is  subject  to  such  dispositioD,  and  the  owner  of 
the  scrip  can  not  thereafter  change  the  location  and  use  the  scrip  in  the  pur- 
chase of  other  land. 

A  locator  can  not  compel  the  cancellation  of  a  location,  by  failure  to  furnish  the 
requisite  non-mineral  proof,  and  so  recove  rthe  scrip,  as  the  government  may  de 
temdne  the  character  of  the  land  without  the  aid  of  the  locator. 

Acting  Secretary  Chandler  to  the  OommisHoner  of  the  General  Land 

Office^  September  2j  1892. 

I  have  considered  the  api>eal  of  B.  G.  Stimson  from  your  decision  of 
May  18, 1891,  refosiug  his  application  to  withdraw  and  reclaim  Yalen* 
tine  scrip,  located  upon  surveyed  land,  May  8, 1888,  but  which  at  the 
date  of  the  application  had  been  surveyed  and  afterward  acyusted  to  the 
8E.  J  of  the  N  W,  i  and  the  SW.  i  of  the  l^W.  i,  Sec.  14,  T.  8  S.,  E.  84 
W.,  Glenwood  Springs,  Colorado. 

This  application  was  filed  June  29, 1889,  aUeging — 

That  since  the  said  location,  said  lands  have  been  survey  «d  and  platted  by  the  United 
States,  and  that  said  scrip  location  has  been  connected  with  said  survey,  and  is 
shown  upon  the  plat,  which  is  attached  to  the  accompanying  affidavit  of  Lee  Hayes. 

He  also  alleged  that  if  he  is  required  to  adjust  the  location  to  the 
official  survey,  he  will  be  compelled  to  lose  forty  acres  of  his  location 
and  to  take  about  forty  acres,  which  will  be  of  no  value  to  him,  and 
which  he  does  not  want.  He  also  alleged  that  he  is  informed  the  land  is 
mineral. 

You  declined  to  consider  the  application  until  the  township  plat  has 
been  approved^  from  which  action  no  appeal  was  taken. 

On  April  20, 1890,  the  approved  township  plat  was  filed  in  the  local 
office,  and  Stimson,  having  failed  to  designate  within  the  time  allowed 
by  the  regulations  the  specific  subdivisions  embraced  in  his  location^ 
the  local  officers  adjusted  the  location  to  the  public  surveys,  desig* 
Bating  the  SW.  I  of  the  WN.  \  and  the  SB.  ^  of  the  NW.  i,  See.  U,  T. 
8  S.,  B.  84  W.,  Colorado,  and  called  upon  Stimson  to  make  non-min- 
eral proof  of  each  subdivision. 

In  response  to  said  notice,  he  replied  that  he  was  unable  to  make  the 
non-mineral  proof  called  for,  ibr  tiie  reason  that  he  believed  the  land 
in  said  subdivision  is  mineral,  and  renewed  his  application  to  reclaim 
said  scrip. 

On  May  19, 1891,  you  held  that  Stimson  failed  to  show  that  the 
tracts  are  valuable  for  mineral,  his  allegation  being  based  merely  on 
information  and  belief,  and  you  therefore  declined  to  cancel  said  loca- 
tion and  allow  him  to  reclaim  said  scrip. 

Said  application  was  properly  rejected. 
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After  the  land  was  surveyed,  if  it  was  of  the  character  subject  to  pur- 
chase with  said  scrip,  the  location  then  existing  conferred  a  vested 
right  to  the  land,  and  was  equivalent  to  a  purchase.  The  location  had 
then  performed  its  office,  and  the  owner  of  the  scrip  had  no  right,  there- 
fore, to  change  the  location  and  to  use  the  scrip  in  the  purchase  of 
other  land. 

The  order  requiring  the  locator  to  fiiniish  evidence  of  the  non-mineral 
character  of  the  land  is  for  the  protection  of  the  government,  and  the 
failure  of  the  entryman  to  furnish  such  evidence  will  not  inure  to  his 
benefit.  He  can  not  take  advantage  of  his  own  act  and  thus  compel 
the  government  to  take  back  the  land  once  purchased,  in  order  that  he 
may  purchase  with  the  same  scrip  more  desirable  land.  If  the  gov- 
ernment is  satisfied  that  the  land  is  not  mineral,  and  is  of  the  character 
subject  to  location  and  purchase  with  said  scrip,  it  may  so  determine 
without  the  aid  of  the  locator,  and  compel  him  to  satisfy  the  scrip  with 
the  land  so  selected. 

Your  decision  is  affirmed. 


BUILDING  STONE-PLACKR  ENTBT. 

MiNNEKAHTA  STONE  MiNB. 

The  act  of  A^ngnst  4, 1S92,  authorizes  a  placer  entry  of  land  chiefly  valuable  for 
building  stone. 

Acting  Secretary  Chandler  to   the  Oommissioner  of  the  Oeneral  Land 

Office^  September  3, 1892. 

May  2, 1892,  Fred  T.  Evans  made  placer  mineral  entry  Ko.  343  for 
the  Minnekahta  Stone  Mine,  embracing  the  W.  }  of  the  NW.  \  of  the 
NB.  J  of  Sec.  33,  T.  7  S.,  E.  6  B.,  Eapid  City,  South  Dakota,  claiming 
the  tract  to  be  valuable  for  ^  the  deposit  of  stone  used  for  building  pur- 
poses. 

On  June  4, 1891,  you  held  the  entry  for  cancellation,  citing  as  au- 
thority lor  so  doing,  the  case  of  Conlin  v,  Kelly  (12  L.  D.,  1),  wherein 
it  was  held  that  land  containing  stone  useful  for  general  building  pur- 
poses only  is  not  subject  to  entry  under  the  mining  laws. 

Evans  has  appealed  from  your  judgment  to  this  Department. 

On  August  4, 1892,  an  act  was  approved  (Public  Ko.  199)  entitled 
<<An  act  to  authorize  the  entry  of  lands  chiefly  valuable  for  building 
Btone  under  the  placer  mining  laws.''  The  flrst  section  of  this  act  pro- 
vides— 

That  any  person  authorized  to  enter  landa  nnder  the  mining  laws  of  the  United 
States  may  enter  landa  that  are  ohiefly  valuable  for  building  stone  under  the  pro- 
visions of  the  law  in  relation  to  placer  mineral  claims :  Provided^  That  lands  reserved 
for  the  benefit  of  publio  schools  or  donated  to  any  State  shall  not  be  subjeot  to  entry 
under  this  act. 
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Since  said  tract  is  not  of  the  character  ooyered  by  said  proviso,  it  is 
sabject  to  entry  under  the  terms  of  said  aot.  Your  Judgment  is  there- 
ibre  reversed. 


PBTVATB  ENTBT— BQTJITABLE  AOTIOK. 

J.  M.  McDonald. 

A  sabeisting  priTate  entry  excludes  the  land  ooTered  thereby  ftom  appropriation 
onder  the  homestead  law,  even  though  such  entry  may  have  been  irregularly 
allowed. 

A  private  cash  entry,  made  in  good  fUth,  of  unoffered  land,  may  be  properly  sub^ 
mitted  for  equitable  action. 

Acting  Secretary  OhcmdUr  to  the  Oommissioner  of  the  Oeneral  Land 

Office,  September  3, 1892. 

I  have  considered  the  appeal  of  J.  M.  McDonald  from  yonr  decision 
dated  February  27, 1889,  afSrming  the  action  of  the  local  officers  reject- 
ing his  homestead  application,  because  the  land  applied  for  was  covered 
by  private  cash  entry  No.  10,292,  made  by  J.  Alexander  on  October  1, 
1888,  Duluth,  Minn. 

The  appellant  alleges  that  it  was  error  to  reject  said  application  be- 
cause said  private  cash  entry  was  of  land  that  had  never  been  duly 
offered  at  public  auction,  but  was  expressly  excepted  from  the  list  pro- 
claimed for  sale  under  the  President's  proclamation  No.  877,  dated 
August  1,  1882,  and  has  never  been  offered  at  public  auction  at  any 
time.  The  record  shows  that  said  tract,  with  others,  was  included  in 
said  proclamation,  but  was  reserved  from  the  sale  which  took  place 
December  4, 1882,  and  has  never  been  offered  for  sale  at  public  auction. 
Notwithstanding  this  fact,  the  local  officers  allowed  said  Alexander  to 
purchase  said  tract,  with  others,  at  private  sale,  received  payment,  and 
issued  cash  certificate  therefor,  and  said  entry  was  of  record  when 
said  McDonald  applied  to  enter  the  land  under  the  homestead  law. 

McDonald  made  no  application  to  contest  said  private  cash  entry 
under  the  rules  of  practice.  He  tendered  no  affidavit,  alleging  the 
illegality  of  the  private  cash  entry,  asked  for  no  hearing,  claimed  no 
settlement  right  on  said  land,  but  simply  applied  to  enter  the  land 
already  covered  by  cash  entry,  and  his  application  was  refused  by  the 
local  officers  because  the  land  was  included  in  said  private  cash  entry, 
which  was  intact  upon  their  records.  There  can  be  no  doubt  but  that 
the  land  in  question  was  public  laud  at  the  date  of  said  entry,  and 
subject  to  disposal  under  some  of  the  land  laws  of  the  United  States, 
and  that  Alexander  was  not  personally  disqualified  from  making  said 
entry.  It  is  well  settled  that,  under  the  practice  of  the  Land  Depart- 
partment,  two  entries  of  the  same  tract  will  not  be  allowed  to  remain 
of  record  at  the  same  time.  Henry  Cliff  (3  L.  D.,  216) ;  Legan  v.  Thomas 
«t  fll  (4  L.  D.,  441);  Schrotberger  t?.  Arnold  (6  L.  D.,  426);  Wright  v. 
1641— VOL  16 ^17 
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Ms^her  (idem  758)}  Uussell  v.  Qeiiold  (10  L.  D,,  18);  Malvlu  P.  Tfttes 
(U  L,  P.^  5i56);  Coloui^l  Mwtgf^ge  Oo.  v.  Knight  et  aJ,  (13  L.  D.,  534). 

It  may  be  conceded  that  under  the  general  laws  and  regulations  loir 
the  disposal  of  the  public  lands  ^<  private  entries  are  never  permitted 
until  after  the  lands  have  been  exposed  to  public  auction  at  a  price  for 
which  they  are  afterward  subject  to  entry.''  (Sections  2353, 2354, 2355, 
Eevised  Statutes  XJ.  S. ;  Eldred  «j.  Sexton  (19  Wall.,  195). 

While  this  is  the  general  rule,  yet  it  has  some  exceptious.  Prior  to 
1846  it  was  found  that  mauy  entries  were  allowed  contrary  to  the  rules 
and  regulations  of  the  Land  Department,  and  by  the  act  of  Oongress 
approved  August  3, 1846  (9  Stat.,  51),  a  board  of  equitable  adjudioa^ 
tion  was  established,  which  was  continued  by  the  act  of  March  3, 1853, 
said  acts  being  now  embraced  in  sections  245Q  to  2457  of  the  Bevised 
Statutes  of  the  United  States. 

In  the  case  of  Pecard  v.  Gamens  (4  L.  D.,  152-156)  it  is  said — 

The  neoeasity  for  thin  law  was  ooeasioned  l^y  the  &ot  that  through  inadyertence 
ox  ignorance  it  wa«  lauad  that  many  iaetfuioeB  ocourred  in  whioh,  without  au^ 
fault  of  the  purohq^eiTy  in  the  administration  of  the  land  laws,  some  essentii^l  step 
deiuandeU  by  law  or  departmental  regulation  hftd  not  been  observed,  and  Congress 
was  frequently  caUed  upon  by  special  acts  to  supply  the  broken  thread  in  the  title. 
To  this  board  was  committed  the  supplying  of  these  broken  threads,  whenever  the 
purchaser  on  his  part  had  conformed  to  law  and  the  neglect  or  breach  had  been  on 
the  part  of  the  officers  of  the  government. 

In  pursuance  of  the  power  vested  in  them  by  the  act  of  1846,  the  members  of  the 
board  of  equitable  adjudication  promulgated  on  October  third,  X846,  a  system  9f 
rules  for  the  administration  of  equity  under  the  act,  and  provided  for  certain  cases 
which  should  constitute  the  ^*  first  class,''  among  which  the  Ilth  rule  includes  ''All 
private  sales  of  tracts  which  have  not  been  previously  offered  at  public  sale,  but 
where  the  entry  appears  to  have  been  permitted  by  the  land  officers  under  the  im- 
pression that  the  land  was  liable  to  private  entry,  and  there  is  no  reason  to  presume 
fraud  or  to  believe  that  the  purchase  was  made  otherwise  than  in  good  faith. 

See  also  Frank  v.  Holston  (7  L.  D.,  218);  Irwin  EJveleth  (8  L.  D,,  87)  j 
St.  Paul,  Min.  and  Manitoba  By.  Co.  v,  Listoe  (9  L.  D,,  534). 

Eeference  is  also  made  to  section  2271,  B.  S.,  which  expressly  denlea 
the  right  of  pre-emption  "  on  a  tract  theretofore  disposed  of,  when  such 
disposal  has  not  been  confirmed  by  the  Land  Office,  on  account  of  any 
alleged  defect  therein,''  The  same  rule  is  equally  applicable  to  home- 
stead applications,  for  at  the  date  thereof  only  such  lands  as  were  sub- 
ject to  pre-emption  could  be  entered  unde^r  the  homestead  laws.  Sec 
2289,  R.  8. 

There  can  be  no  serious  question  in  my  judgment  that  the  Congress 
of  the  United  States  has  the  authority  to  pass  laws  regulating  the 
disposal  of  the  public  domain,  and  may  authorize  a  board  to  make 
regulations  which  shall  govern  the  Commissioner  of  the  General  Land 
Ofhce  in  his  submission  of  defective  entries  to  the  board  of  equitable 
adjudication  for  its  approval.  Under  the  express  provision  of  the 
law  said  rule  11  was  promulgated  on  October  3, 1846,  and  has  stood 
unchanged  for  almost  half  a  century.    There  is  no  evideoice  of  bad 
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lUih  on  the  part  of  said  Alexander.  The  local  officers  reoetved  pay- 
ment for  said  land,  and  there  appears  to  be  no  good  reason  why  his 
entry  sl^ould  not  be  submitted  tq  the  board  of  egnitable  a^ndication 
if  he  shonld  so  desire. 

It  is  therefore  considered  that  the  application  of  McDonald  was 
rightly  rejected,  and  >  our  decision  to  that  effect  is  therefore  affirmed. 

Ton  will  cause  the  claimant)  Alexander,  or  his  counsel,  to  be  noti- 
fied that  in  case  be  flies  a  written  application  for  the  submission  of  his 
entry  to  the  board  of  equitable  adjudication  for  its  consideration^  the 
entry  will  be  dvly  transmitted* 


mutbraIi  i<Ain>-SGHOoii  laiibs  nr  nibvaba. 
EETBToira  Lode  aot)  Mnx  Site  v.  State  op  Nevada. 

The  act  of  OongrMS  proYidiag  for  the  admiwion  of  Nevada  aa  a  State,  and  for  a 
grant  of  school  lands  thereto^  did  not  pass  title  to  lands  of  knpvn  mineral 
character^  although  said  grant  does  not  in  tenA9  except  sqoh  lands  therefrom. 

Acting  Secretary  Chandler  to  the  Oommissumer  of  the  General  Ltmd  Office^ 

September  5, 189J3. 

On  October  1, 1888,  mineral  entry  !N^o.  37Q  was  made  by  the  Original 
Keystone  Silver  Mining  Company  upon  the  Keystone  Lode  and  Millsite 
claim  at  Carson  City,  iN^evada,  in  the  Virginia  mining  district.  The 
claim  is  located  in  sections  16  and  17,  T,  17  !N^.,  B.  21  E.,  M.  D.  M.  Ac- 
cording to  the  survey  approved  by  the  sorveyor  general  on  August  31, 
1861 J  the  south  half  of  said  township  was  returned  as  mineral 

The  act  providing  for  the  admission  of  Kevada  into  the  Union  as  a 
State  was  approved  March  21, 1864,  (13  Stat,  30),  and  by  proclamation 
of  the  president  it  was  admitted  as  a  State  on  October  31, 1864  (13 
Stat,  749). 

Section  seven  of  the  act  providing  for  the  admission  of  the  State  pro- 
vides 

That  section  numbeEa  sixteen  and  thirty-six  in  every  township,  arid  where  such 
•ections  have  been  sold  or  otherwise  disposed  of  by  any  aot  of  Congress  other  lands 
eqaivalent  thereto  in  legal  subdivisions  of  not  less  than  one  quarter  section,  and  as 
contiguona  as  may  be,  shall  be  and  ara  hereby  granted  to  said  State  for  the  support 
of  commou  schools. 

As  above  shown,  the  survey  of  township  17,  Sec.  16,  was  approved 
August  31, 1867,  and  thereby  section  16  became  identified  as  passing 
to  the  State  under  the  grant.  The  grant  made  no  exception  of  mineral 
lands,  yet  it  has  been  held  in  such  grants  that  they  will  be  construed 
as  not  granting  mineral  lands,  because  it  is  and  has  been  the  settled 
policy  of  the  government  to  withhold  mineral  lands  unless  they  are  ex- 
paressly  granted* 
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In  the  case  of  Mining  Go.  v.  Gon8olid3>ted  Mining  Go.  (102  XT.  S.,  167) 
the  supreme  court  said — 

The  grant  of  the  sixteenth  and  thirtynsixth  sections  of  public  land  to  the  State 
of  California  for  school  purposes,  made  by  the  act  of  March  3,  1853,  was  not  intended 
to  coyer  mineral  lands.  Such  lands  were  by  the  settled  policy  of  the  general  goy- 
emment  ezcladed  from  aU  grants. 

In  1874  the  State  sold  and  patented  the  land  in  said  section  16.  The 
lode  locations  upon  which  the  application  for  patent  is  based  were  made 
in  1859. 

On  May  27, 1891,  you  considered  the  application  for  patent  made  by 
the  mining  company,  and  held  that 

the  lode  locations  having  been  made  November  21, 1859,  long  prior  to  the  snryey  of 
said  township,  would  seem  to  establish  the  mineral  character  of  that  part  of  said 
section  16  by  the  Keystone  lode  claim. 

You  found  that  the  E.  J  of  section  17,  in  which  the  remainder  of 
said  lode  and  millsite  is  situated,  is  embraced  in  a  selection  of  land  by 
the  Central  Pacific  Railroad  Gompany,  Garson  Gity  list  No.  2,  made 
March  23, 1877. 

You  did  not  pass  upon  the  claims  as  to  that  part  of  the  tract  situ- 
ated in  section  17,  but  you  required  additional  evidence  of  the  incor- 
poration of  the  Original  Keystone  Mining  Gompany,  and  held  that  part 
of  the  millsite  in  conflict  with  section  16  for  cancellation,  and  directed 
the  local  officers  to  give  the  State  of  ^N'evada  thirty  days  notice  in 
which  to  show  cause  why  said  mineral  entry  should  not  be  passed  to 
patent.  Such  a  notice  was  given,  and  on  July  30, 1891,  J.  B.  Jones, 
the  surveyor  general  and  ex-officio  land  register  and  selecting  agent  of 
the  State  of  Nevada,  filed  a  paper  in  the  local  land  office,  showing  that 
the  W.  ^  of  section  16  had  been  sold  and  patented  by  the  State,  and 
that  the  '^  State  would  maintain  her  title  thereto,  in  behalf  of  her 
patentee,"  etc.  It  is  noticeable  in  this  connection  that  he  does  not  in 
any  way  deny  the  existence  of  mineral  in  said  tract. 

On  November  3, 1891,  you  considered  the  showing  made,  and  held 
that— 

If  the  land  embraced  in  said  claim  was  known  to  be  mineral  at  that  date,  a  valid 
discovery  having  been  made  thereon  as  the  basis  of  said  location,  it  would  not  have 
passed  to  the  State  of  Nevada  under  the  grant  of  the  United  States  of  sections  16 
and  36;  all  known  mineral  land  being  reserved  ftom  such  grant. 

Inasmuch  as  the  character  of  the  land  is  not  questioned  by  the  State,  it  being 
presumably  admitted  to  be  mineral  land,  it  is  held  that  neither  the  State  of  Nevada 
nor  her  patentees  are  entitled  to  the  land  covered  by  said  Keystone  lode  claim. 

The  State  has  appealed  from  your  judgment  to  this  Department, 
alleging  substantially  that  the  title  of  the  United  States  to  section  16 
passed  to  the  State  because  no  exception  was  inserted  in  the  granting 
act  to  the  effect  that  mineral  land  should  not  pass  thereunder;  that 
the  land  is  now  in  the  hands  of  an  innocent  purchaser  for  value;  that 
section  16  of  township  IT,  being  north  of  the  centre  of  said  township, 
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is  not  a  part  of  the  territory  reported  by  the  surveyor  as  containing 
gold  and  silver;  that  the  Land  Department  has  no  power  to  cancel  the 
title  of  the  State  under  its  grant  for  school  purposes;  that  a  court  only 
can  set  aside  or  vacate  such  title,  citing  among  other  cases  the  case  of 
Hendy  et  al.  v.  Gompton  et  al.  (9  L.  D.,  106). 

Your  judgment  holdiug  for  cancellation  so  much  of  the  millsite  as  is 
situated  in  section  16  is  correct,  for  the  moment  it  appears  that  the 
laud  is  non-mineral,  the  tract  is  shown  to  have  passed  to  the  State  for 
the  benefit  of  the  common  schools. 

The  locations  upon  which  the  mineral  entry  in  question  is  based 
were  made  in  1859.  The  tract  covered  by  the  entry  has  always  been 
regarded  as  valuable  for  minerals,  and  this  proposition  is  not  contro- 
verted by  the  representatives  of  the  State  of  Nevada.  It  follows  that 
the  tract  was  miuerul  laud  when  the  school  grant  was  made,  and  as 
such,  titie  thereto  did  not  pass  to  the  State. 

The  contention  made  by  the  State  that  this  Department  is  not  clothed 
with  authority  to  consider  the  character  of  the  land  now,  or  to  patent 
the  same  under  the  mineral  laws,  but  that  the  court  only  can  set  aside 
its  title,  is  untenable.  The  State  never  had  titie  to  this  tract,  because 
it  was  a  mine  when  the  grant  was  made,  and  said  grant  to  the  State 
did  not  pass  mineral  lands.  It  is  true  that  the  State  has  sold  the 
tract,  but  it  cannot  be  contended  that  the  purchaser  got  any  better 
titie  than  his  grantor,  which  was  no  title  at  all.  Of  course,  if  this 
Department  had  passed  on  the  character  of  the  land  and  issued  a  cer- 
tificate or  government  patent  therefor,  it  might  then  be  necessary  to 
invoke  the  aid  of  a  court  to  set  aside  said  oertificati'on  or  patent.  In 
the  case  cited  by  the  State  (9  L.  D.,  106)  the  lands  involved  had  been 
certified  by  the  Department  under  an  application  and  selection  for  in- 
demnity for  a  school  section  lost  in  Galifomia,  and  it  was  held  that  the 
court  only  could  set  aside  the  certification  made;  but  in  the  case  at 
bar,  no  certification  has  been  made,  and  this  application  for  mineral 
patent  has  brought  in  question  for  the  first  time  the  character  of  the 
tract  involved.  It  must  be  held  that  that  part  of  the  entry  situated 
in  section  16,  being  mineral  land,  did  not  pass  to  the  State  as  school 
land,  and  hence  is  subject  to  appropriation  under  the  mineral  law. 

On  June  16, 1880,  (21  Stat.,  287)  Congress  granted  to  the  State  of 
Nevada  two  millions  acres  of  land  in  said  State  in  lieu  of  the  sixteenth 
and  thirty-sixth  sections  of  land  theretofore  granted  to  the  State  by 
the  United  States,  provided,  <<That  the  title  of  the  State  and  its 
grantees  to  such  sixteenth  and  thirty-sixth  sections  as  may  have  been 
sold  or  disposed  of  by  said  State  prior  to  the  passage  of  this  act  shall 
not  be  changed  or  vitiated  in  consequence  of  or  by  virtue  of  this  act.'' 

The  grant  was  accepted  by  the  State  of  Nevada,  but  before  that 
time,  to  wit,  in  1874,  the  W.  i  of  Sec.  16,  a  portion  of  wliich  is  now  in 
question,  had  been  sold  by  said  State.  The  act  of  June  16, 1880,  suproj 
provided  that  the  titie  of  the  State  and  its  grantees  to  sections  16  and 
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36  shonld  not  be  changed  where  such  tracts  had  been  sold  prior  to  its 
passage.  This  act  can  have  no  effect  in  the  case  at  bar,  because  the 
tract  included  in  this  mineral  application  was  never  granted  to  the 
State.  Hence  the  State  never  had  any  title  to  sell.  It  was  mineral 
land,  and,  as  such,  did  not  pass  to  the  State  by  the  original  grant  of 
sections  16  and  36. 
Tour  judgment  is  accordingly  aflOrmed. 


HOMESTEAD  ENTBY—BBIilNQUISHMBirT— WIDOW. 

HOGrLAJBBAN  V.  BOOK* 

The  widow  of  a  homesteader  wiU  not  be  permitted  to  assert  a  olaim  as  snob,  wbeie 
the  entry  is  oanceled  on  the  relinquishment  of  an  administrator^  and  she  ratifies 
such  action  by  aoqaiesoence  therein  for  a  term  of  years,  and  during  such  period 
valuable  adverse  tights  intervene. 

Acting  Secretary  GhcmdXer  to  Hie  Commissioner  of  the  Oeneral  Ltrnd 

Officcj  September  5,  189J^. 

I  have  considered  the  case  of  Mary  McOlashan  v,  John  J.  Bock  on 
appeal  by  the  latter  from  your  decision-  of  September  19, 1891,  revers- 
ing the  decision  of  the  local  officers  and  cancelling  his  homestead  entry 
for  the  SW  i  of  Sec.  22,  T,  6  K,  B.  4  W.,  Lincoln,  lifebraska,  land  dis- 
trict. 

The  record  shows  that  one  John  McGlashan  flled  soldier's  homestead 
declaratory  statement  for  this  land  September  13, 1872,  and  made  sol- 
dier's homestead  entry  for  it  January  2, 1873.  He  died  on  December 
26, 1876,  without  having  filed  proof  on  his  entry.  It  appears  that  he 
enlisted  in  the  United  States  army  in  1861  for  three  years  and  was 
honorably  discharged  on  account  of  injury  received  in  the  line  of  duty. 

He  Uved  a  portion  of  the  time  on  the  land  in  controversy,  and  worked 
at  different  places  in  the  vicinity,  stopping  a  portion  of  the  time  at  the 
house  of  B.  B.  Campbell,  who  Uved  a  mile  and  a  half  froih  the  tract. 
He  died  Igkt  Campbell's  house.  Aifter  his  death  Campbell  wrote  to  Wil- 
liam McOlashan,  a  son  of  the  deceased,  who  lived  in  Iowa.  He  came  to 
Nebraska  and  called  upon  Campbell.  They  went  to  the  probate  judge 
of  the  county  in  which  the  land  is  situate,  and  upon  consultation  Camp- 
bell was,  upon  the  motion  of  said  William  McGlashan,  appointed  ad- 
ministrator of  the  estate  of  the  deceased,  William  McGlashan  going 
upon  his  bond  with  others. 

It  appears  that  there  was  some  difficulty  about  finding  both  his  sol- 
dier's discharge  and  his  entry  papers,  and  Campbell,  having  an  oppor- 
tunity to  sell  the  relinquishment,  sold  the  same  for  $250  upon  the  order 
of  the  probate  court  that  had  appointed  him.  This  sale  was  made 
about  September  30, 1877,  and  the  purchaser,  one  Coffey,  made  timber 
culture  entry  for  the  land.    He  made  improvement  thereoH,  and  in 
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March,  1882,  sold  Ms  improyements  to  John  J.  Bock,  contestee,  who 
made  homestead  eutry  for  the  tract  upon  filing  the  relinquishment  of 
Coflfey. 

In  the  meantime)  Campbell,  as  administrator,  had  closed  up  the  busi- 
ness of  the  estate  of  the  deceased,  paid  his  debts,  including  last  sickness 
and  funeral  expenses,  and  had  sent  the  son,  William,  the  balance  of 
the  money  in  his  hands,  amounting  to  $90  or  $100.  In  March,  1887, 
Bock  made  final  proof  and  received  his  final  certificate. 

In  September,  1888,  Mary  McGlashan  filed  a  petition  in  your  office^ 
in  which  she  claimed  to  be  the  widow  of  John  McGlashan,  deceased; 
that  she  was  entitled  to  his  homestead;  that  she  had  been  cheated  and 
wronged  out  of  it  by  misrepresentation,  etc..  and  asked  that  Bock's  en- 
try be  canceled  and  that  the  entry  of  the  deceased  be  re-instated. 
Upon  this  petition  a  hearing  was  ordered,  which  was  held  in  June,  1889. 
The  local  officers  upon  the  case  presented  recommended  that  the  entry 
of  Bock  be  allowed  to  remain  intact,  etc.;  from  this  action  the  contest*- 
ant  appealed,  and  you,  on  September  19,  1891,  reversed  their  action 
and  held  the  entry  of  Bock  for  cancellation,  from  which  decision  he  ap- 
pealed. 

The  testimony  in  the  case  consists  of  a  copy  of  the  discharge  of  John 
McGlashan,  a  copy  of  the  record  of  the  land  office  relating  to  his  home- 
stead entry,  a  copy  of  the  probate  court  record,  and  the  testimony  of 
three  witnesses.  Some  ex  parte  affidavits  were  offered  in  evidence,  but 
as  they  were  entirely  ex  parte  they  will  not  be  considered.  The  hear- 
ing was  set  for  June  10, 1889,  and  on  that  day,  by  stipulation  of  coun- 
sel for  the  parties,  the  hearing  was  continued  until  the  25th  of  said 
month,  to  give  the  contestant  an  opx)ortunity  to  take  depositions  or  pro- 
duce witnesses.  Ko  depositions  were  taken  or  witnesses  produced,  but 
at  the  hearing  McGlashan's  attorney  offered  in  evidence  three  or  four 
affidavits  made  by  her  before  the  hearing  was  ordered ;  also  some  other 
M  parte  affidavits,  all  of  which  were  properly  objected  t4)  and  not  con- 
sidered by  the  local  officers.  It  appears  that  you  considered  every  thing 
eent  ap,  and  the  first  error  assigned  is  that  you  considered  these  ex  parte 
affida^ts,  which  w^e  all  made  before  any  hearing  was  ordered  and 
taken  without  any  notice  to  Bock,  the  present  owner  of  the  land. 

This  was  clearly  error,  Bules  23  to  34,  inclusive,  of  the  Bules  of  Prac- 
tice. 

It  is  claimed  by  Mrs.  McGlashan  that  during  all  the  time  McGlashan 
was  in  Nebraska  he  had  a  family  living  in  Iowa.  The  testimony  shows 
that  he  never  had  his  family  on  the  laud  in  controversy;  that  he  came 
there,  made  a  ^*dug-out"  and  lived  on  the  land  a  x>ortion  of  the  time, 
but  he  worked  and  lived  around  from  place  to  place.  Before  he  died 
he  gave  the  address  of  his  son  William,  that  Mr.  Campbell  might  write 
him  of  his,  McGlashan's  death;  this  was  done,  as  heretofore  stated. 

The  testimony  of  Mr.  Campbell,  with  whom  McGlashan  lived  a  <;on- 
siderable  portion  of  the  time,  and  also  Merriman,  who  knew  him  quite 
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well,  shows  that  he  never  mentioned  the  fact  that  he  had  a  &inily« 
This  was  probably  to  avoid  a  contest  of  his  homestead,  and,  although 
his  application  filed  in  the  land  office  showed  that  he  was  a  married 
man,  he  kept  the  matter  of  having  a  family  secret  in  the  neighborhood 
of  the  land. 

"  In  the  absence  of  proof  to  the  contrary  the  place  where  a  married 
man's  family  resides  must  be  deemed  to  be  his  residence."  Stroud  v. 
De  Wolf  (4  L.  D.,  394).  This  applies  to  a  soldier's  homestead  as  to 
any  other,  and  the  statute  requires  one  year's  actual  residence  upon 
the  land;  not  a  mere  going  upon  it  by  the  man,  to  remain  away  from 
his  home  and  family,  with  intention  of  returning  to  his  home  as  soon 
as  title  is  acquired,  but  a  bona  fide  residence  with  intention  of  making 
it  his  home. 

The  testimony  shows  that  Campbell  sold  the  improvements  on  the 
land,  upon  an  order  of  the  probate  court,  and  filed  a  relinquishment  of 
the  entry.  CouDsel  for  Mrs.  McGlashan  indulges  in  quite  severe  and 
uncalled  for  language  concerning  Mr.  Campbell  and  others  in  speaking 
of  what  he  calls  "  corrupt "  probate  orders,  and  he  uses  the  words 
"fraud,"  "falsehood,"  and  like  terms  with  a  greater  degree  of  freedom, 
than  is  becoming  his  client's  claim,  in  view  of  all  the  facts  in  the  case. 
There  is  nothing  in  the  case  reflecting  upon  the  integrity  or  honesty 
of  Campbell.  He  and  the  probate  judge  acted  in  ignorance  of  the  law, 
but  it  is  quite  apparent  thai  they  acted  in  good  faith  and  without  any 
intent  to  benefit  themselves  pecuniarily.  It  appears  that  Campbell 
sent  the  son  $90  or  $100,  not  having  charged  anything  for  care  and 
nursing  of  the  deceased  during  his  last  illness. 

The  family  was  notified  of  the  death  of  the  entryman,  and  of  his 
homestead  claim,  early  in  1877,  but  the  widow  did  not  visit  the  land 
nor  have  an  agent,  except  her  son,  visit  it,  and  he  came  only  to  dispose 
of  the  improvements.  He  did  not  improve  or  cultivate  it,  but  allowed 
it  to  lie  idle,  unoccnpied,  uncultivated,  and  really  abandoned.  She  did 
not  ofier  to  make  proof  or  perfect  the  title  to  the  land. 

In  October,  1878,  Coffey  went  upon  it  under  his  timber-culture  entry, 
and  she  had  notice  of  the  sale  of  the  improvements  and  of  the  relin- 
quishment, and  the  family  accepted  the  excess  of  the  money  received 
from  the  sale,  after  paying  the  debts.  Coffey  improved  the  land  and 
occupied  it  tour  years,  and  she  gave  no  notice  of  any  claim  nor  asserted 
any  right,  Coffey  sold  to  Bock  the  improvements  and  filed  his  relin- 
quishment, and  Eock  made  extensive  improvements  on  the  tract,  and 
after  five  years  of  undisturbed  use  and  occupancy,  made  final  proof^  a 
year  after  thisj  for  the  first  time,  at  the  end  of  twelve  years  from  her 
husband's  death,  she  comes  up  with  her  claim  that  the  original  entry  of 
her  deceased  husband  was  improperly  relinquished,  and  illegally  can- 
celed. It  is  true  that  the  law  casts  the  homestead  right  upon  the 
widow,  and  it  is  true  that  the  homestead  ^^  shall  not  be  subject  to  any 
tax,  levy  or  sale,"  (Sec.  2311,  E.  S.)  and  the  probate  judge  and  the  ad- 
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ministrator  acted  without  warrant  of  law  in  filing  the  relinquishment^ 
but  in  what  position  is  the  widow  who  has  abandoned  the  homestead 
for  twelve  years,  who  knew  that  another  was  quietly,  but  openly,  oc- 
cupying, improving  and  cultivating  the  lands.  She  is  certainly  in  no 
position  to  assert  any  claim. 

I  do  not  find,  from  the  evidence,  that  she  received  the  money  for  the 
improvements,  and  is  thereby  estopped  to  assert  her  claim,  although 
there  is  some  evidence  tending  to  show  that  the  family  used  it,  but  I  do 
find  that  her  laehes  have  been  such  that  it  would  be  unconscionable  to 
dispossess  Bock  and  give  her  this  property  with  all  his  improvement's 
and  the  fruits  of  his  toU.  Bigelow  on  Fraud,  in  discussing  laohes  and 
limitation  states  substantially  that  where  a  party  is  defrauded  in  a  con- 
tract, delay  in  proceedings  to  rescind  will  not  generally  bar  an  action, 
unless  such  delay  amounts  to  a  waiver y  and  he  says  (p.  442)  <<  Long 
acquiescence  will  raise  a  presumption  of  waiver;  and  this  presumption 
will  doubtless  become  conclusive,  if  in  the  meantime  the  situation  of  the 
property  has  been  materially  changed.'' 

The  case  is  quite  similar  to  the  case  of  Orvis  v.  Banks  (2  L.  D.  138), 
in  which  a  relinquishment  was  impropei'ly  filed  and  the  entry  illegally 
canceled;  but  it  was  found  that  the  widow — 

made  no  attempt  to  take  possession,  nor  had  she  ever  visited  the  land,  nor  sent  aa 
agent  upon  it,  nor  attempted  to  fuiiiU  a  single  requirement  of  the  homestead  law 
with  respect  to  it  since  the  death  of  her  husband. 

The  husband's  relinquishment  was  filed  in  1877,  after  his  death;  the 
widow  knew  of  the  filing  of  the  relinquishment,  and  she  did  not  assert 
any  claim  until  1880.    It  was  frirther  said  in  the  case— 

Banks  had  settled  on  the  tract,  during  which  time  (three  years)  she  permitted 
him  to  proceed  with  his  improvements  •  «  *  without  opposition ;  and  now  at 
this  late  day  she  suddenly  concludes  to  assert  her  interest  in  the  land.  This  she 
cannot  be  permitted  to  do.  Her  silence  during  such  a  long  period,  with  ftdl  knowl- 
edge of  the.  facts,  warrants  the  conclusion  that  her  apparent  acquiescence  amounted 
to  a  ratification  of  the  relinquishment. 

Much  more  does  the  conduct  of  Mrs.  McGlashan  amount  to  a  ratifi- 
cation, in  that  she  gave  the  matter  no  attention  for  twelve  years.  She 
pleads  poverty — so  did  Mrs.  Orvis — and  ignorance  of  law,  but  the  latter 
is  no  excuse.  It  would  be  an  idle  thing  to  re-instate  this  old  entry, 
"dug  up  from  musty  records,''  because  this  woman  would  be  utterly 
unable  to  make  final  proof,  after  twelve  years  abandonment.  In  £a«t 
if  her  claim  is  true  her  husband  never  established  his  residence  on  the 
land,  and  could  not  have  made  valid  final  proof  at  any  time. 

Your  decision  is  for  these  reasons  reversed,  the  petition  dismissed, 
and  Bock's  entcy  will  remain  intact. 
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BMPIiOTilfe  OF  OENERAIi  XiAND  OFFTCE-OKIiAHOMA  I<Ain>. 

WiNAHS  V.  BEIDLEE. 

Seotion  452  R.  S.,  docs  not  prohibit  a  homesteadet  from  completing  title,  by  dae 
compliaDce  with  law,  who  after  making  his  entry  accepts  and  holds  an  appoint- 
ment in  the  General  Land  Office  that  gives  him  no  adyMitage  over  the  general 
pnblic  in  the  matter  of  prosecuting  his  claim. 

One  who  is  lawfully  within  the  Territory  of  Oklahoma  prior  to  the  date  when  the 
lands  therein  were  opened  to  entry  and  settlement,  but  takee  advantage  of  such 
presence  to  secure  land  in  advance  of  others,  is  disqualified  by  statutory  pro- 
vision ftom  perfecting  title  thereto. 

First  Assistant  Secretary  Ohtmdler  to  the  Oommissianer  of  the  General 

Land  Office,  September  5, 189J2. 

I  have  considered  the  case  of  J.  F.  Winans  v.  George  A.  Beidler  upon 
the  appeal  of  the  former  from  your  decision  of  August  6, 1891,  reject- 
ing his  homestead  application,  and  holding  his  entry  for  cancellation, 
and  allowing  that  of  Beidler,  for  the  NE.  J  of  Sec.  28,  T.  12  K,  B.  3 
W.,  Oklahoma  City,  Oklahoma  land  district. 

The  record  shows  that  on  the  24th  day  of  April,  1889,  Beidler,  by 
his  attorney  in  fact  Bluford  Wilson,  filed  a  soldier's  declaratory  state- 
ment for  said  tract,  in  the  local  land  office. 

On  June  5, 1889  Winans  made  homestead  entry  for  said  land,  sub- 
ject to  Beidler's  rights  under  his  soldier's  declaratory  statement. 

On  August  5, 1889,  Winaus  filed  his  protest,  against  allowing  Beidler 
to  make  homestead  entry  under  his  soldier's  declaratory  statement, 
alleging  that: 

George  A.  Biedler  did  violote  the  law  by  entering  and  occupying  the  lands  de- 
scribed and  opened  to  settlement  by  the  President's  proclamation  of  March  23,  1889, 
before  12  o'clock  noon  of  the  22nd  day  of  April,  1889;  that  the  filing  of  said  soldier's 
declaratory  statement  was  fraudulent  in  character. 

August  15, 1889,  Beidler  made  homestead  application  for  the  tract 
under  his  declaratory  statement;  which  the  local  officers  rejected  for 
the  reasons  alleged  in  the  protest  of  Winans;  Beidler  appealed  to  you 
ttnd  asked  for  a  hearing,  which  you  ordered  on  the  27th  day  of  Decem- 
ber, 1889.  At  the  time  set  for  trial  before  the  register  and  receiveif 
both  parties  appeared  and  submitted  an  agreed  statement  of  facts  as 
to  part  of  the  issues,  and  afterwards  Winans  submitted  his  testimony. 

From  the  testimony  submitted  the  register  and  receiver  decided  that 
Beidler  was  not  a  qualified  entryman,  and  that  Winans'  entry  should 
remain  intact. 

Beidler  appealed. 

On  the  6th  day  of  August,  1891,  you  reretsed  the  judgment  of  the 
local  officers,  sustained  the  entry  of  Beidler  and  held  Winans' entry  for 
cancellation.    Winans  appealed. 

Beidler  made  a  motion  to  dismiss  Winans'  appeal  for  the  reason  that, 

he  is  now  and  has  been  during  the  pendency  of  this  contest  before  the  register  and  re- 
oeiver^  and  the  Commissioner  of  the  General  Land  Office^  an  employe  of  the  General 
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Laod  Offloe,  and  he  is,  therbfSoire,  under  section  452  of  the  Revised  Statutes  of  the 
United  States,  and  under  circular  instructions  issued  September  15th,  1890    *    •    • 
prohibited  from  entering,  or  becoming  interested  directly  or  indirectly  in  any  of  the 
public  lauds  of  the  United  States. 

On  the  28th  day  of  December,  1891,  said  motion  was  denied  by  the 
Depai^tment  (13  L.  D.,  732)  without  passing  upon  the  question  as  to 
whether  section  452  Bevised  Statutes  applies  to  the  case  upon  its  merits 
or  not.  This  question  is  now  to  be  determined  in  order  to  pass  upon 
the  validity  of  Winans'  entry. 
^  Said  section  provides  that: 

Hie  officers)  clerks,  and  employes  of  the  (General  Land  Office  are  prohibited  from 
directly  or  indirectly  purchasing  or  becoming  interested  in  the  purchase  of  any  of 
the  public  land;  and  any  person  who  violates  this  section  shaU  forthwith  be  removed 
from  his  office. 

In  the  instructions  of  September  15, 1890  (11  L.  D.,  348)  this  section 
was  quoted,  and  the  case  of  Herbert  McMicken  et  ai.  (10  L.  D.,  96)  is 
referred  to  as  a  departmental  interpretation  of  it.  In  that  case  the 
entrymen  at  the  dates  of  their  respective  entries  were  employed  in  the 
office  of  the  surveyor  general  of  Washington  Territory,  in  which  the 
land  in  controversy  was  situated.  In  other  words  said  entrymen  after 
they  were  appointed  and  while  acting  as  such  employes  undertook  to 
acquire  title  to  the  public  lauds  by  making  timber  land  entries.  It  was 
said,  page  99,  that  by  section  452  of  the  Bevised  Statutes,  it  was  in- 
tended 

to  extend  the  disqualification  to  acquire  public  lands  to  officers,  clerks,  and  em- 
ployes in  any  of  the  branches  or  arms  of  the  public  service  under  the  control  and 
supervision  of  the  Commissioner  in  the  discharge  of  his  duties  relating  to  the  survey 
and  8ale  of  public  lands.  Moreover,  in  construing  a  statute,  it  is  proper  to  take 
into  consideration  the  mischief  it  was  passed  to  obviate.  (Sedg.  Stat,  and  Com. 
Law,  202)  The  object  of  section  452  was  evidently  to  remove  from  the  persons  des- 
ignated the  temptation  and  the  power  by  virtue  of  the  opportunities  afforded  them 
by  their  employment  to  perpetrate  frauds  and  obtain  an  undue  advantage  in  secur- 
ing pubUc  lands  over  the  general  public  by  means  of  their  earlier  and  readier  access 
to  the  records  relating  to  the  disposal  of,  and  containing  valuable  information  as  to. 
Such  lands. 

This  construction  is  unquestionably  correct  as  applied  to  the  facts  and 
\  record  in  that  case,  and  if  this  case  were  similar  in  its  facts,  Winans 

would  clearly  be  disqualified  to  acquire  title  under  his  entry.  This, 
however,  would  not  disqualify  him  from  contesting  Beidler's  entry,  for 
under  Rule  1  of  Rules  of  Practice  contest  may  be  initiated  by  an 
adverse  party  or  "other  person  against  aparty  to  any  entry,  filing,  or 
other  claim,  under  laws  of  Congress  relating  to  the  public  lands.'^. 
'  While  this  would  be  a  sufficient  reason  for  denying  the  motion  to  dis- 
miss the  case,  yet  the  leading  question  to  be  determined  is  whether 
under  the  facts  and  record  presented  Winans  is  qualified  to  pursue  his 
entry  to  patent  by  a  compliance  with  the  law. 

-  The  facts  are  tiiat  Winans  was  appointed  a  copyist  in  the  Recorder's 
'  Division  of  your  office  on  the  18th  day  of  October,  1889,  over  four  montiis 
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after  his  entry  was  made;  that  he  accepted  the  position  and  has  con* 
tinned  to  discharge  the  duties  thereof  up  to  the  present  time;  that  his 
family  still  reside  in  Oklahoma  and  that  his  home  is  still  there.  These 
facts  are  so  palpably  different  from  the  fetcts  in  the  MoMicken  et  aL 
case,  supray  that  it  is  not  deemed  necessary  tq  compare  tliem.  The 
position  he  holds  cannot  be  said  to  give  him  any  advantage,  in  finally 
securing  the  land,  over  the  general  public;  his  access  to  the  records  ot 
the  office  can  give  him  no  information  valuable  to  him  pertaining  to  his 
entry  or  his  rights  to  the  ti-act;  there  is  no  opportunity  afforded  him  to 
practice  any  fraud;  he  has  nothing  to  do  with  the  matter  of  a^udicat- 
ing  the  question  as  to  his  compliance  with  the  law  when  that  question 
shall  arise,  indeed  he  may  not  hold  the  place  he  does,  or  any  other  place 
in  the  land  department,  when  the  time  arrives  to  make  final  proof.  In 
view  of  these  facts  I  am  of  the  opinion  that  section  452,  supra  does  not 
apply  to  this  case,  for  I  do  not  believe  that  Congress  intended,  by  the  en- 
actment of  said  section,  to  deprive  any  one  of  valuable  property  rights, 
theretofore  lawfully  vested  in  him,  simply  for  the  reason  that,  after 
such  person  had  made  settlement  on  public  land,  and  made  an  entry, 
or  application  to  enter  such  laud  under  the  homestead  law,  he  received 
an  appointment  as  a  cop^  ist  in  the  General  Land  Office. 

It  follows  that  Winans  is  not  disqualified  under  section  452  Bevised 
Statutes  to  complete  his  entry,  provided  he  shall  comply  with  the  re- 
quirements of  the  law  as  to  residence  payment  and  otherwise,  and  fur- 
ther provided  that  Beidler's  entry  shall  be  found  to  be  invalid  for  any 
reason. 

Beidler  entered  the  Territory  on  the  11th  day  of  April,  1889  under  a 
commission  and  orders  from  the  Post  Office  Department,  as  post  mas- 
ter at  Oklahoma  Oity,  and  at  once  entered  upon  his  duties  as  such  of- 
ficer, and  has  continued  to  hold  that  office.  He  made  settlement  on 
the  tract  in  controversy  prior  to  the  entry  of  Winans,  and  continued 
to  reside  thereon,  and  has  made  improvements  on  it  to  the  value  of 
$500.  The  question  arises  as  to  whether  he  is  disqualified  from  acquir- 
ng  any  interest  in  the  tract,  by  reason  of  being  within  the  Territory 
before  and  at  the  date  it  was  opened  to  settlement  under  the  law  and 
the  President's  proclamation,  and  whether  he  sought  to  take  the  advan- 
tage of  his  presence  there  to  acquire  the  tract  in  dispute. 

In  order  to  correctly  determine  this  question  a  brief  reference  to  the 
authorities,  and  the  facts  in  the  case  seem  to  be  necessary. 

In  the  case  of  the  Townsite  of  Kingfisher  v.  Wood  (11  L.  D.,  330)  it 
was  held  that: 

No  permission  or  license  to  be  within  said  Territory  by  virtue  of  special  employ-  - 
ment  therein,  can  be  granted  as  against  the  express  terms  of  the  statute,  or  used  to 
defeat  the  equal  operation  thereof  and  the  rights  of  others  thereunder ;  and  one  who  is 
permissibly  within  said  Territory  prior  to  the  opening  thereof,  and  seeks  to  take  ad- 
vantage of  his  presence  therein  has  ''entered  and  occupied ''  the  same  in  violation 
of  the  statute,  and  is  accordingly  disqualified  to  «nter  any  of  said  lands,  or  acquire 
any  right  thereto. 
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In  Guthrie  Townsite  v.  Paine  et  ah  (12  L.  D.  653)  and  the  same  on 
review  (13  L,  D.,  562)  the  Wood  case  was  re-affirmed. 

In  Oklahoma  Gity  Townsite  v.  Thornton  et  al.  (13  L.  D.,  409)  it  was 
held  that: 

No  person  who  entered  within  the  limits  of  Oklahoma  Territory  prior  to  the  time 
for  the  opening  of  the  land  therein  to  settlement;  and  remained  therein  np  to  and 
after  the  honr  fixed  for  said  opening,  and  who  took  advantage  of  his  presence  to  en- 
ter upon  and  occnpy  land,  shall  he  permitted  to  obtain  title  to  the  same,  even  thongh 
he  was  lawfully  within  the  limits  of  said  Territory  prior  to  the  honr  of  opening. 

In  the  case  of  Taft  v.  Chapin  (14  L.  D.  593)  it  was  held  that: 

One  who  is  lawfnlly  within  the  Territory  of  Oklahoma  at  the  passage  of  the  act  of 
March  2, 1889,  and  so  remains  nntil  the  lands  are  open  to  settlement  and  entry,  but 
does  not  take  advantage  of  his  presence,  as  against  others,  to  enter  upon  and  occupy 
land,  is  not,  by  such  presence  in  said  Territory,  disqualified  to  enter  land  therein. 

The  facts  in  that  case  were  that  Chapin  was  living  in  the  Territory, 
nnder  the  authority  of  a  license,  before  and  at  the  date  of  the  passage 
of  the  act  of  March  2,  188Sf  (25  Stat.,  1005),  opening  said  Territory  to 
settlement;  his  license  did  not  expire  until  the  10th  day  of  May,  1889. 
The  Territory  was  opened  to  settlement  April  22,  1889,  at  noon;  the 
tract  remained  open  to  settlement  and  entry  by  any  qualified  person 
from  noon  on  the  22nd  day  of  April  to  the  1st  day  of  June,  when  for 
the  firs^t  time  Chapin  offered  to  file  his  homestead  application.  It  thus 
clearly  appeared  that  Chapin  had  not  either  taken,  or  sought  to  take, 
any  advantage  of  his  fellows  by  reason  of  his  being  in  the  Territory  at 
the  date  of  opening,  and  his  entry  was  upheld  for  these  reasons. 

In  the  case  at  bar  the  facts  are  quite  different.  Beidler  went  into 
the  Territory  a  few  days  before  it  was  to  be  opened,  armed  with  his 
commission  as  a  United  States  officer — ^that  of  x)ost  master  at  Oklahoma 
City — under  which  he  was  authorized  to  enter  the  Territory,  not  for  the 
purpose  of  taking  up  land  under  the  homestead  law,  but  for  the  pur- 
X>08e  of  discharging  the  duties  of  the  federal  office,  which  office  he  en- 
tered upon  and  has  continued  to  discharge  the  duties  of  ever  since. 

The  very  day  the  Territory  was  opened,  he  executed  a  power  of  at- 
torney^ to  a  man  who  he  knew  was  there  in  violation  of  the  law  and 
proclamation,  authorizing  him  to  file  soldier's  declaratory  statement 
for  him,  which  was  done  on  the  24th  day  of  April  at  the  local  office,  by 
his  attorney  in  fact;  this  filing  was  made  for  the  very  tract  of  land 
that  Beidler  states  in  his  letter  to  you  that:  "When  the  proper  time 
arrived  on  April  22nd,  and  the  opportunity  presented  itself  to  me,  I 
did  go  out  into  the  country  about  a  mile  and  one  half,  and  did  go  upon 
and  take  possession  of  a  soldier's  homestead."  Again  in  his  letter  ad- 
dressed to  the  Post  Master  General  he  said: 

ProTioas  to  the  22nd  of  April,  the  day  set  apart  for  taking  np  lands  and  lots  in 
Oklahoma,  I  had  not  in  my  own  mind  determined  to  attempt  to  take  np  for  myself 
a  homestead,  and  when  the  day  and  honr  of  the  22nd  arrived  and  the  opportunity 
presented  itself  to  me  to  do  so,  I  did  take  advantage  of  snoh  opportunity  and  took 
possession  of  a  soldier^s  homestead  three  quarters  of  a  mile  from  the  city  limits. 
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Copies  of  these  letters  were  introduced  in  evidence  at  the  liearing; 
he  was  present  and  had  ample  opportunity  to  explain  any  mistake  they 
might  have  contained,  as  well  as  all  the  facts  and  circumstances  oon- 
nectexi  with  his  entering  upon  the  land  in  controversy,  this  he  utterly 
failed  to  do,  and  wheu  called  on  by  Winans  to  testify  as  a  witness, 
peremptorily  refused  to  be  sworn  or  to  testify  in  the  case. 

Taking  all  of  these  facts  and  circumstances  together,  the  only  fair 
and  reasonable  inference  that  can  be  deduced  from  them,  is  that  Beid- 
ler  did  take  advantage  of  his  being  in  the  Territory  prior  to  and  on  the 
day  it  was  opened  to  settlement  to  enter  upon,  occupy,  and  claim  the 
tract  in  controversy,  and  by  so  doing  he  is  clearly  disqualified,  under 
the  plain  terms  of  the  law  from  acquiring  any  right  to  it. 

In  view  of  the  conclusion  I  reach  it  is  not  necessary  to  diseuss  Hib 
other  questions  presented  by  the  record. 

Your  judgment  is  reversed  and  Beidler's  filing  will  be  eanoel^ 


OSI^AHOMA  TOWNSITE-CBBTIFICATB. 

Instructions. 

Dbpabticent  of  the  Intebiob, 

General  Land  Office, 
Waahingtofif  2>.  O.y  September  fi,  189J9. 
H.  0.  St.  Olaib,  Esq., 

OhairaMn  Board  N^o,  5, 

Sennes^eyj  Oklahoma* 

Sir:  Replying  to  your  letter  of  July  19, 1892,  asking  "whether  or 
not  certificates  issued  by  the  (Hennessey)  Town  Company  and  filed 
with  an  application  for  a  deed  is  good  and  sufficient  evidence  to  entitle 
them  (the  applicants)  to  a  deed  in  place  of  the  jumpers  with  the  im- 
provements aforesaid,''  I  have  to  state  that  a  townsite  entry  under  the 
act  of  May  14, 1800  (26  Stat.,  109),  is  made  for  the  several  use  and  bene- 
fit of  the  occupants  of  the  land  at  the  date  of  entry,  the  same  as  though 
the  entry  were  made  under  the  provisions  of  section  2387,  Bevised 
Statutes.  In  order  therefore,  to  be  a  beneficiary  of  a  trust  created 
under  the  act  of  May  14, 1890,  a  party  must  either  be  an  actual  occu- 
pant of  the  townsite  at  the  date  of  entry  or  a  constructive  occupant 
thereof  under  the  second  section  of  said  act,  which  provides — 

That  in  the  execution  of  such  trust,  and  for  the  purpose  of  the  conveyance  of  title 
by  said  trustees,  any  certificate  or  other  paper  evidence  of  claim  duly  issued  by  the 
authority  recognized  for  such  purpose  by  the  people  residing  upon  any  townsite  the 
subject  of  entry  hereunder,  shall  be  taken  a«  evidence  of  the  occupiMicy  by  %h» 
holder  thereof  of  the  lot  or  lots  therein  described,  except  that  vhere  there  is  an  ad- 
verse elaimtp  said  property  such  certificate  shall  only  he  jfrima/tiKM  eyidenoe  of  the 
claim  of  occupancy  of  the  holder. 
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111  aooordance  with  thla  clear  and  explioit  langaage  of  the  statute^ 
you  should  issue  deeds  where  the  prox>er  showing  is  made  that  ^^a  oer- 
tificate,  deed,  or  other  paper  evidence  of  title  was  issued  by  (a  party  or 
parties  whose  authority  to  issue  the  same  was  recognized  by  the  people 
rtMidiug  upon  the  townsite,  and  in  case  of)  adverse  claims  you  should 
hear  and  determine  the  rights  of  the  respective  claimants. 
BespeotftUly, 

L  £.  OONWBLL, 

Acting  OammisBioner. 
Approved, 

Osa  Ohandlbb, 

Acting  Secretary. 


bsssbt  land  bntby-ka^ubal  gbovrth  of  tbiebs. 

Dillon  v.  Moulton. 

Land  that  produces  a  natural  growth  of  timber  is  not  subject  to  desert  entry,  and 
it  is  immaterial  whether  such  timber  is  of  value  or  not. 

AcHng  Secretary  Chandler  to  the  Ocmmiaeioner  of  the  General  Land 

Officoy  September  6j  1892. 

On  April  25, 1888,  Edward  F.  Dillon  filed  a  contest  against  the  desert 
land  entry  of  William  D.  Moulton,  made  July  3, 1877,  for  the  S.  J  of 
the  NW.  i  and  the  S.  i  of  the  :NB.  J,  Sec.  33,  T.  2  8.,  R.  6  E.,  Salt  Lake 
City,  Utah,  charging  that  the  entry  was  fraudulently  made  in  this,  that 
the  land  was  not  desert  land  within  the  meaning  of  the  law,  being 
partly  covered  with  a  heavy  growth  of  timber,  and  that  it  produced  au 
agricultural  crop  of  hay  without  artificial  irrigation. 

The  local  officers  found  from  the  testimony  offered  at  the  hearing  that 
the  land  is  not  desert  land  within  the  meaning  of  the  act,  and  recom- 
mended the  entry  for  cancellation. 

You  affirmed  said  decision,  and  claimant  appealed  to  the  Department. 

The  sole  issue  made  by  the  contest  is,  whether  the  land  is  desert 
l^ud  within  the  meaning  of  the  act. 

The  claipiant  alleges  error  in  your  decision  in  holding: 

l8t:  That  the  laud  is  nator^llj  irrigated  by  springs  upou  the  same. 

2d :  That  the  land  is  naturally  watered  from  the  riyer. 

3d :  That  the  land  is  naturally  bottom  land,  when,  in  fact,  that  the  minority  is  high 
land. 

4th :  That  the  land  is  timber  land. 

5th :  That  the  land  is  of  the  kind  that  is  excluded  by  the  rules  from  desert  land 
entries. 

It  is  contended  that,  while  the  Prove  river  runs  through  a  portion  of 
the  land,  it  is  confined  within  its  banks  and  does  not  change  the  char- 
acter of  the  land;  that,  although  there  is  a  stunted  growth  of  trees 


272  DECISIONS  RELATING  TO  THE  PUBLIC   LANDS. 

along  its  banks,  they  add  no  valne  to  the  land,  but  are  a  detriment; 
that  this  growth  is  confined  to  the  immediate  banks  of  the  river,  and 
the  rest  of  the  land  is  only  productive  from  artificial  irrigation. 

The  third  section  of  the  act  of  March  3, 1877  (9  Stat.,  377),  provides 
that  the  determination  of  what  may  be  considered  desert  land  shall  be 
subject  to  the  decision  and  regulation  of  the  Oommissioner  of  the  Gen- 
eral Land  Office,  In  pursuance  of  this  authority,  the  regulations  issued 
by  your  office  have  prescribed  that: 

First.  Lands  bordering  upon  streams,  lakes,  or  other  natural  bodies  of  water,  or 
throngh  or  upon  which  there  is  any  river,  stream,  arroyo,  lake,  pond,  body  of  water, 
or  living  spring,  are  not  subject  to  entry  under  the  desert  land  law  until  t^e  oleareet 
proof  of  their  desert  character  is  furnished. 

Fourth.  Lands  containing  suffldent  moisture  to  produce  a  natural  growth  of 
trees  are  not  to  be  classed  as  desert  lands. 

Tested  by  these  rules,  the  evidence  in  this  case  shows  beyond  all 
doubt  that  the  laud  in  controversy  is  not  desert  land.  It  is  immaterial 
whether  the  growth  of  timber  is  of  value  or  not  The  mere  fact  that 
there  is  a  natural  growth  of  timber  on  the  tract  wiU  except  it  from  the 
ox)eration  of  the  act. 

One  of  the  witnesses  testified  that  there  was  considerable  timber  on 
the  tract,  consisting  of  cotton  wood,  alder,  willow,  &c.;  that  he  cut  two 
hundred  and  fifty  cords  of  wood  from  the  east  ibrty,  the  size  of  the  trees 
being  from  eight  inches  to  two  feet  in  diameter;  that  he  also  cut  forty 
stable  logs,  fifty  house  logs,  and  about  four  hundred  poles. 

In  the  case  of  Kiggan  v,  Riley,  5  L.  D.,  595,  it  was  held  that  even  if 
the  land  will  not  produce  some  agricultural  crops  without  irrigation, 
yet,  if  the  testimony  shows  that  there  are  several  acres  of  timber  on  the 
tract,  it  can  not  be  entered  under  the  desert  laud  act. 

The  brother  and  business  agent  of  the  claimant  testified  that  there 
were  about  ten  acres  of  timber  on  the  entire  tract.  Other  witnesses 
testified  that  timber  was  growing  all  along  the  south  side  of  the  tract. 
It  is  clear  from  this  testimony  that  there  is  a  natural  growth  of  timber 
on  the  tract,  which  is  sufficient  to  except  the  tract  from  entry  under 
the  desert  land  law.    Houck  v.  Bettelyoun,  7  L.  D,,  425. 

The  testimony  also  abundantly  shows  thiat  there  are  springs  upon 
the  land,  and  that  it  lies  along  a  water  course  which  is  subject  to  ovei^ 
flow,  and  that  the  land  has  produced  hay  without  artificial  irrigation. 

Your  decifiioni  holding  said  entry  for  oancellationi  is  affirmed. 
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SCHOOL  GRANT— MINERAL  LANDS. 

Pebeira  V.  Jacks. 

In  determining  whether  land  ia  excepted  ftom  the  school  grant  to  California  on  ao- 
coant  of  its  mineral  character,  the  status  of  the  tract  at  date  of  soryey  is  the 
Buhject  of  inquiry. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Seneral  Land 

Office^  September  5, 1892. 

On  October  10,  1890,  Christina  Jacks  filed  in  the  State  surveyor 
general's  office  of  the  State  of  Galiibrnia,  her  application  Fo.  10,505  to 
purchase  the  SW.  i  of  the  8W.  J  of  Sec.  16,  T.  27  S.,  R.  10  E,,  M.  D. 
M.  Said  land  had  been  returned  by  the  United  States  surveyor  gen- 
eral for  California  as  mineral  land. 

The  State  surveyor  general,  by  his  letter  to  the  register  of  the  land 
oface  at  San  Francisco,  California,  dated  October  10, 1890,  requested 
that  said  land  be  withdrawn  from  sale  at  said  local  office  pending  an 
investigation  as  to  its  character,  and  that  a  time  and  place  be  appointed 
for  a  hearing  to  determine  its  character,  inasmuch  as  the  said  appli- 
cant desired  an  opportunity  to  disprove  its  alleged  mineral  character. 

In  resxK)nse  to  this  request  the  said  register,  on  October  24, 1890,  is- 
sued a  notice  '<to  all  whom  it  may  concern"  to  appear  before  James 
Cass,  a  notary  public,  at  Cayucos,  San  Luis  ObisxK)  county,  California, 
on  December  16, 1890,  to  offer  proof  as  to  the  character  of  said  land^ 
and  upon  the  testimony  so  taken  a  hearing  was  ordered  at  the  local 
office  on  December  23, 1890.  Said  notice  was  duly  published  for  six 
weeks  in  a  newspaper  published  in  said  county.  On  the  appointed 
day  said  Jacks  appeared  with  her  witnesses,  and  also  Joseph  Pereira, 
who  had  located  a  portion  of  said  tract  on  November  24, 1890,  as  the 
Tables  mine.  Upon  the  evidence  submitted  the  local  officers  held  on 
January  17, 1891,  <Hhat  said  land  is  valuable  for  its  graasing  qualities 
only,"  and  they  recommended  ''that  the  application  of  Miss  Jacks  to 
purchase  said  land  be  granted." 

An  api>eal  was  duly  taken  by  said  Pereira,  and  on  September  9, 1891; 
you  affirmed  the  dedsion  of  the  local  officers,  adjudging  the  land  ''to 
be  more  valuable  for  agricultural  than  for  mining  purposes,"  but  further 
holding  that  "as  to  Jacks'  application  to  purchase  from  the  State,  that 
is  a  matter  over  which  this  Department  has  no  jurisdiction,  and,  there- 
fore, would  not  presume  to  dictate  as  to  whom  the  State  should  sell  its 
lands." 

An  appeal  by  Pereira  has  brought  the  case  to  this  Department. 

By  the  seventh  section  of  the  act  of  March  3, 1853,  (10  Stat,  244), 
sections  sixteen  and  thirty-six  of  the  public  lands  of  California  were 
granted  to  that  State  "for  the  purposes  of  public  schools." 

In  the  case  of  Mining  Company  v.  Consolidated  Mining  Company 
(102  IT.  S.,  167)|  this  grant  was  hdd  not  to  cover  mineral  lands,  bat 
1641— VOL  15 ^18 
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that  such  lands  were,  by  the  settled  policy  of  the  general  government, 
excluded  therefrom.  In  that  case  the  court  say  (p.  175),  *'the  land  in 
controversy  being  mineral  land,  and  well  known  to  be  so  when  the 
surveys  of  it  were  made,  did  not  pass  to  the  Sta  te  under  the  school-sec- 
tion grant.'' 

The  plat  of  survey  of  this  land  was  approved  by  the  United  States 
surveyor  general  for  California  May  23, 1871. 

The  completion  of  the  survey  must  be  taken  as  the  date  when  the 
grant  of  this  land  to  the  State  as  school  laud  took  effect,  if  it  was  then 
non-mineral  land.  Cooper  v.  Boberts  (18  How.,  173);  Silver  Cliff  v. 
Colorado  (Copp's  Mineral  Lands,  279);  Virginia  Lode  (7  L.  D.,  459). 

In  the  latter  case  it  is  said  that  the  reason  of  the  rule  is  that  the 
survey  '^  marks  out  and  defines  the  lands  subject  to  the  State's  grant." 
The  real  question  at  issue  is,  therefore,  whether  this  laud  was  or  was 
not  mineral  land  at  the  completion  ot  the  survey  in  1871,  having  been 
returned  as  mineral  by  the  United  States  surveyor  genei^al. 

In  the  assignment  of  errors  the  following  allegations,  inter  oMa^  set 
forth  the  grounds  of  appeal, — 

That  the  records  of  the  General  Land  Office  show  that  in  1879  the  State  of  Cali- 
fornia made  the  same  request  for  the  S.  W.  ^  of  this  section;  that  the  county  clerk  of 
San  Lais  Obispo  county  was  appointed  to  take  testimony.  That  after  a  thorough 
inyestigation,  in  which  the  testimony  of  experienced  miners  was  given,  and  ihe 
quantity  of  quicksilver  taken  out  was  given^  the  land  was  declared  by  the  register 
to  be  mineral  in  character.  The  proof  was  so  conclusive  that  there  was  no  appeal 
firom  this  decision. 

That  the  records  of  the  land  office  also  show  that  in  1887  an  application  was  mad« 
to  the  register  of  the  United  States  land  office  for  a  hearing  to  show  that  the  S.  W.  ^ 
of  this  section  was  non-mineral  in  character.  Mr.  M.  D.  Hyde  was  attorney  for  the 
applicant.  This  hearing  the  register  refused  to  grants  and  the  Commissioner  refused 
to  order  a  hearing. 

Attached  to  this  appeal  and  marked  exhibit  ^'  B"  is  a  copy  of  the  oorrespondenea 
between  the  siorveyor  general  of  California,  register  ef  the  U.  S.  land  office  and 
GommisBioner  of  the  Qeneral  Land  Office. 

It  will  thus  be  seen  that  the  United  States  land  office  Authorities  entirely  reftiaed 
to  grant  any  hearing  of  the  case  in  which  the  fi.  W.  i  of  the  S.  W.  ^  was  involved, 
deeming  the  searching  and  thorough  hearing  had  in  1879  conclusive,  as  to  the  min* 
eral  character  of  the  land. 

The  exhibit  referred  to  shows  that  on  February  11, 1887,  the  State 
surveyor  general  of  California  presented  an  application  to  the  local 
officers  in  which  he  claimed  said  southwest  quarter  ^^  as  school  land 
iBuring  to  the  State  in  place"  and  stated  that  <^ application  to  pur- 
chase said  land  having  been  made  to  the  State  of  California  by  Thomas 
Bingham,  of  Cambria,  I  hereby  request  that  you  will  set  a  day  for  a 
hearing  to  determine  the  character  of  said  land." 

On  March  3, 1887,  the  register  of  the  local  office  replied,  saying — 

I  have  received  the  letter  of  the  Com'r  Oen'l  Land  Office  dated  9  FeVy  1882,  (let- 
ter N)  and  I  find  that  there  was  a  trial  ordered  hy  the  register  and  receiver  of  this 
district,  before  the  county  clerk  of  San  Luis  Obispo  county  on  the  23d  July,  1879,  to 
prove  the  non-mineral  character  of  this  land,  and  that  the  register  and  receiver  da* 
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oided  on  14tli  Ang't  that  its  proof  had  failed,  and  that  the  land  ''should  still  be 
reserved  as  mineral  land/'  There  was  no  appeal  from  this  decision.  Under  this 
authority  I  decline  any  fnrther  consideration  of  the  subject;  and  return  herewith  your 
letter  of  11th  ult. 

TIpoii  the  receipt  of  this  letter  the  Deputy  State  Surveyor  General 
wrote  a  letter  dated  March  4, 1887,  to  the  Commissioner  of  the  General 
Land  Office,  stating  the  fact  that  his  application  to  the  local  office  for 
an  investigation  had  been  declined,  saying — <<  We  desire  to  submit  to 
you  that  the  failure  of  the  State  claimant  for  said  land  to  make  required 
proof  in  1879  should  be  no  bar  to  another  State  claimant  being  allowed 
to  submit  proofs  at  this  time,"  and  asked  for  proper  instructions. 

On  April  26, 1887,  the  Assistant  Commissioner  of  the  General  Land 
Office  replied  inter  alia,  as  follows:  **I  have  to  advise  you  in  reply  that 
the  matter  is  not  regularly  before  me  for  action,  and  that  I  must  de- 
cline to  pass  upon  the  questions  involved,  as  now  presented."  No 
further  action  seems  to  have  been  then  taken. 

From  this  recital  it  appears  that  on  July  23, 1879,  a  hearing  wa^  had 
to  determine  the  character  of  the  land,  and  tihat  on  August  14, 1879, 
the  local  officers  decided  that  the  return  made  by  the  surveyor  general 
that  this  land  was  mineral  was  correct,  and  no  appeal  has  been  taken 
from  this  decision.  It  farther  appears  that  in  1887  a  second  application 
by  the  State  of  California  for  an  investigation  to  determine  Che  charac- 
ter of  the  land  was  denied  by  the  local  office  March  3, 1887,  on  the  ex- 
press ground  that  the  question  had  already  been  decided  by  the  local 
officers  in  1879.  No  appeal  was  taken  from  this  second  adverse  deci- 
sion, and  on  application  to  your  office,  any  further  action  in  the  matter 
was  declined. 

In  the  present  investigation  the  evidence  submitted  was  directed  to 
the  character  bf  the  land  as  it  existed  at  the  date  of  the  hearing,  and 
not  as  it  was  when  the  grant  to  the  State  took  effect  in  1871.  The  evi- 
dence showa  that  the  land  had  been  formerly  worked  for  quicksilver, 
bat  £or  two  years  before  the  hearing  had  been  practically  abandoned. 
There  is  nothing  in  tiie  evidence  which  shows  tiiat  the  land  was  not 
mineral  upon  the  completion  of  the  survey,  or  what  was  then  its  char- 
acter. The  records  show  that  at  one  time  the  Sta.te  of  California  en- 
tered other  land  in  lieu  of  the  land  in  dispute,  which  entry  was  after- 
wards cancelled.  This  taking  of  indemnity  land  shows  that  tiie  State 
then  recognized  the  miseral  character  of  this  land.  I  am  of  the  opin- 
ion that  this  laad  never  passed  to  the  State  of  California  under  the 
school  section  grant,  which  only  covered  land  which  was  non-mineral 
ftt  the  date  ot  the  completion  of  its  survey. 

Yoar  judgment  ifl  reversed. 
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HOMESTEAD  ENTBT— STONE  LANDS. 

Jamison  v.  Hayden. 

A  homestead  entry  of  land  that  has  no  value  except  for  the  stone  it  containB,  and 
made  with  Bpeculatlve  intent  to  secure  the  quarries  thereon^  opened  and  devel- 
oped by  others,  must  be  canceled  for  want  of  good  faith  on  the  part  of  the  en- 
tryman. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  September  8, 1892. 

On  September  24, 1889,  Thomas  Jamison  made  a  homestead  entry 
for  the  8W.  J  of  sec.  6,  T.  3  F.,  E.  70  W.,  Denver,  Colorado.  One  hun- 
dred and  twenty  acres  of  the  tract  had  previously  been  located  by 
Hayden  and  members  of  his  family  as  placer  mining  ground,  contain- 
ing building  stone,  and  on  January  10, 1890,  Benjamin  F.  Hayden  of- 
fered to  file  his  mineral  application  for  the  land  thus  located.  The 
register  and  receiver  refused  to  receive  the  application,  because  of  the 
entry  of  Jamison.  Hayden  then  withdrew  his  mineral  application  and 
filed  a  contest  against  said  entry,  alleging — 

That  the  said  land  is  more  yaluable  for  mining  than  agricnltnral  purposes ;  that 
said  tract  is  not  settled  upon  and  onltivated  by  said  party  as  required  by  law,  and 
that  said  homestead  entry  was  made  after  there  was  a  placer  mining  location  made 
on  the  same  and  said  land  was  opened  np  in  several  places  for  stone  quarrying  pur- 
poses and  building  and  flagging  stone  disclosed,  and  known  to  said  Jamison. 

Thereupon  the  local  land  of&cers  issued  a  notice  which  was  served 
on  the  entryman,  summoning  him  to  appear  at  their  office  on  Feb- 
ruary 13,  1890,  ^<to  respond  and  furnish  testimony  concerning  said 
alleged  failure,  etc." 

On  June  7, 1890,  the  local  officers,  after  considering  the  case,  held 
that — 

no  application  for  a  hearing  to  determine  the  character  of  the  land  was  then  made, 
hut  an  affidavit  of  contest  against  the  homestead  entry  upon  the  land  w'as  filed  con- 
taining aUegations  to  the  effect  that  the  land  was  more  valuable  for  mining  than  agri- 
cultural purposes.    Abandonment  of  the  land  is  not  aUeged. 

There  is  nothing  on  file  in  this  office  to  show  that  the  contestant  is  entitled  to 
consideration  as  a  mineral  claimant,  proof  of  posting,  certificate  of  location,  etc., 
being  absent.  We  are  of  the  opinion  that  the  case  is  not  regularly  before  the  office, 
and  that  no  Jurisdiction  has  been  obtained  in  the  matter.  .  •  •  The  contest  is 
therefore  dismissed. 

Hayden  appealed  to  you,  and  after  considering  the  case,  on  Novem- 
ber 4, 1890,  you  reversed  the  judgment  of  the  register,  stating  that — 

I  do  not  think  the' case  should  be  thus  summarily  disposed  of.  The  contestant  did 
file  an  affidavit  of  contest,  in  which  he  aUeged  such  matters  as  would  be  contained 
in  a  formal  application  for  a  hearing.  It  must  have  been  considered  by  your 
office  at  the  time  as  equivalent  to  an  application  for  a  hearing,  for  you  issued  notices 
to  the  parties  to  appear  and  offer  testimony,  which  they  did,  and  before  your  deci- 
sion was  rendered  you  received  and  doubtless  considered  arguments  of  counsel  affeot- 
hig  the  merits  of  the  controversy. 

You  held  that  the  tract  was  most  valuable  for  its  minerals,  and  that 
the  homestead  entry  should  be  canceled.    Jamison  has  appecJed  from 
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your  judgment  to  this  Department,  alleging  substantially  that  con- 
testant was  not  entitled  to  have  a  hearing  ordered  on  his  charge  against 
the  entry,  because  his  interest  in  the  land  was  not  shown ;  that  the 
tract  involved  was  subject  to  entry  under  the  homestead  law,  notwith- 
standing the  existence  of  certain  stone  quarries;  that  if  a  portion  of 
the  tract  should  be  determined  to  be  mineral  land  then  a  segregation 
should  be  made,  etc. 

Whether  the  mineral  applicant's  interest  is  shown  by  the  record  or 
not,  his  affidavit  brought  in  question  the  character  of  the  land,  and  the 
government,  being  an  interested  party,  will  treat  this  information  at 
least  as  sufficient  upon  which  to  base  an  inquiry  as  to  the  character  of 
the  land.  The  filing  of  the  affidavit  was  a  protest  against  the  appro- 
priation of  land  under  the  homestead  laws  that  was  valuable  for  the 
stone  it  contained. 

The  hearing  was  attended  by  the  entryman  and  his  witnesses  and 
from  the  evidence  submitted,  I  conclude  that  the  land  has  no  value 
except  for  the  stone  it  contains. 

Stone  quarries  have  been  opened  on  the  land  in  ten  different  places, 
and  valuable  flag  and  building  stone  found  to  exist.  Thousands  of 
dollars  worth  of  stone  has  been  shipped  from  these  quarries  at  a  profit. 
These  quarries  were  known  to  exist  when  the  homestead  entry  was 
inade.  Jamison  had  worked  in  them,  and  he  knew  that  there  was  not 
a  half  acre  on  the  whole  claim  that  could  be  plowed,  and  that  nothing 
could  be  raised  on  the  ground  even  then  without  irrigation,  which  was 
practically  impossible  by  reason  of  the  elevation  of  the  land  above  the 
water  supply.  It  was  claimed  that  the  laud  had  some  value  for  grazing 
purposes,  but  the  evidence  shows  that  it  is  almost  valueless  for  that 
purpose. 

Without  discussing  the  claims  of  the  contestant  to  a  right  to  take 
the  greater  portion  of  the  tract  under  his  placer  location,  I  am  con- 
vinced that  the  homestead  entryman  is  not  acting  in  good  faith  in  the 
matter  of  his  entry,  and  that  he  made  it  for  the  sole  purpose  of  getting 
possession  of  these  valuable  stone  quarries.  It  has  been  held  that  a 
homestead  entry  may  be  made  for  land  that  has  on  it  a  stone  quarry 
(Keller  v.  Bullington,  11  L.  D.,  140),  but  in  that  case  the  land  had  an 
agricultural  value  also.  In  the  case  at  bar  Jamison  knew  that  tlie  land 
had  no  value  other  than  for  its  stone,  and  I  think  he  took  it  on  specu- 
lation, hoping  to  secure  the  stone  quarries.  He  knew  that  fine  placer 
locations  had  been  made  on  the  land,  and  that  it  was  largely  in  the 
I)ossession  of  others.  I  am  satisfied  that  he  has  not  acted  in  good 
faith,  and  that  his  entry  should  be  canceled. 

This  land  may  now  be  properly  entered  either  as  placer  or  as  stone 
land  under  the  act  approved  August  4, 1892,  (Public  Ko.  199),  which 
extends  the  timber  and  stone  act  of  June  3, 1878,  to  all  the  public  land 
States,  and  provides  that  land  valuable  for  the  building  stone  it  con- 
tains may  be  entered  under  the  placer  law. 

Your  judgment  of  I^ovember  4, 1890,  is  affirmed. 
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CONFIRMATION— SECTION  7,  ACT  OF  MABCH  8,  1891. 

United  States  v.  Hinman  et  al. 

A  mortgagee  is  not  entitled  to  the  benefit  of  the  confirmatory  provisions  of  section  7, 

act  of  March  3,  1891^  through  a  prior  encumbrancer^  where  no  privity  exists 

between  said  parties. 
A  mortgagee  cannot  be  considered  a  bona  fide  purchaser  under  said  section  where  at 

the  date  of  the  mortgage  the  entry  is  held  for  cancellation  on  the  report  of  a 

special  agent. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  September  P,  1892. 

0 

On  March  27, 1884,  the  pre-emption  cash  entry  of  Charles  E.  Hin- 
man, for  the  8E.  J,  Sec.  35,  T.  129  N.,  E.  6^  W.,  Fargo,  Korth  Dakota, 
was  held  for  cancellation  npon  the  report  of  a  special  agent,  and  was 
finally  canceled  March  9, 1885.  Upon  application  of  claimant,  the  case 
was  re-opened  Jnly  14, 1885,  but  action  on  the  same  was  suspended 
until  February  2, 1888,  when,  upon  a  second  application  of  the  entry- 
man,  the  local  officers  were  directed  to  proceed  with  the  hearing  on  the 
charge  of  the  special  agent  that  the  entry  was  illegal  and  fraudulent, 
which  was  had  May  28, 1891. 

At  the  hearing  the  entryman  made  defitult,  the  transferee  alone  ap- 
pearing, and  claimed  that  the  entry  is  confirmed  by  the  7th  section  ot 
the  act  of  March,  3, 1891. 

From  the  testimony  the  local  officers  found  that  the  entryman  had 
not  complied  with  the  law,  but  held  that  the  entry  should  be  confirmed 
and  patented  under  the  7th  section  of  the  act  of  March  3, 1891.  You 
concurred  in  their  finding  that  the  entryman  did  not  comply  with  the 
law  as  to  settlement  and  improvement  on  the  land,  but  reversed  their 
decision  holding  that  the  entry  was  confirmed  by  the  7th  section  of  the 
act  aforesaid,  and  held  the  entry  for  cancellation.  From  this  decision 
Julia  P.  Carrington,  the  transferee,  appealed,  alleging  the  following 
grounds  of  error: 

1.  That  the  Honorable  Commissioner  erred  in  reviewing  and  reversing  the  decision 
I  herein  made  hy  the  Honorable  register  and  receiver,  when  no  appeal  was  t-aken  from 
I                     their  decision. 

2.  The  Honorable  Commissioner  erred  in  assuming  and  holding  that  appellant,  as 
a  bona  fide  purchaser  of  the  mortgage  in  question,  was  not  entitled  to  all  the  rights 
of  the  mortgagee  from  whom  she  purchased. 

I  3.  The  Honorable  Commissioner  erred  in  assuming  and  holding  in  effect  that  the 

I  mortgage  given  on  July  21,  1883,  for  $250.00  and  interest  had  been  paid,  and  that  its 

I  payment  by  Penney,  with  intent  to  secure  a  lien  on  said  land,  operated  to  defeat 

his  lien. 

!  The  sole  question  presented  by  this  apx)eal  is,  whether  this  entry  was 

I  confirmed  by  the  7th  section  of  the  act  of  March  3, 1891,  there  being 

no  exception  taken  to  your  decision  that  the  entryman  faQed  to  com* 
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ply  with  the  law  as  to  settlement  and  improvement,  which  is  clearly 
sustained  by  the  evidlence. 

The  fEicts  upon  which  the  mortgagee  claims  confirmation  under  the 
act  aforesaid  are  as  follows  : 

It  appears  from  the  record  of  deeds  of  Sargent  county,  North  Dakota, 
that  on  July  21, 1883,  Hinman,  the  entryman,  and  his  wife,  executed  a 
mortgage  to  Laura  M.  Chamberlain  upon  the  tract  in  controversy,  the 
consideration  being  $250.00;  that  on  May  14,  1888,  a  release  or  satis- 
faction of  said  mortgage  was  executed  by  Laura  M.  Chamberlain  to 
Hinman  and  wife,  which  was  not  placed  of  record  until  August  8, 1888. 
On  the  day  last  named,  a  mortgage  was  executed  by  Hinman  and  wife 
conveying  the  tract  to  T.  E.  Penney  for  $495.00,  which  was  then  placed 
of  record. 

Penney,  the  second  mortgagee,  states  in  his  affidavit  that  the  satifii- 
&ction  of  the  prior  mortgage  was  delivered  to  him  and  filed  for  record 
the  same  time  that  his  mortgage  was  executed,  and  ^'  on  delivery  to  him 
of  such  satisfaction  he  paid  the  prior  mortgagee  the  amount  due  on 
said  mortgage  out  of  the  $495.00." 

It  also  appears  that  on  October  20, 1888,  Julia  P.  Carrington,  the 
transferee  in  this  case,  purchased  the  mortgage  executed  August  8, 
1888,  for  the  sum  of  $495,  the  consideration  named  therein. 

Under  the  facts  stated,  she  claims  that  the  payment  of  the  amount 
due  on  the  prior  mortgage  by  the  second  mortgagee  operated  as  an 
equitable  assignment  of  such  mortgage,  and  subrogated  him  to  all  the 
rights  of  the  original  mortgagee,  and  that  the  rights  Penney  thus  ac- 
quired were  transferred  to  her  by  the  assignment  of  his  mortgage. 

The  doctrine  of  subrogation  has  no  application  to  the  question  pre- 
sented by  this  appeal.  While  the  payment  of  an  amount  due  on  a  mort- 
gage may  operate  as  an  equitable  assignment  of  it  and  subrogate  the 
payor  to  all  the  rights  of  the  mortgagee  as  against  the  mortgager,  the 
facts  in  this  case  show  that  Penney  did  not  stand  in  any  relation  to 
either  the  parties  or  the  premises  that  required  such  transaction  to 
operate  as  an  assignment  in  order  to  protect  his  interest.  The  payment 
of  the  second  mortgage  by  Penney  was  for  his  own  benefit,  and  was 
made  not  from  his  own  funds,  but  from  the  proceeds  of  the  sum  loaned 
upon  a  mortgage  made  to  Penney  by  the  claimant.  The  prior  mort- 
gage was  discharged  and  satisfied  of  record,  in  order  that  his  own  mort- 
gage might  have  priority.  His  rights  were  not  dependent  upon  it,  and 
there  was  therefore  no  reason  why  the  payment  of  it  should  operate  as 
an  equitable  assignment  to  protect  any  rights  he  then  had  or  acquired 
by  the  transaction.  There  was  no  privity  between  Penney  and  the 
prior  mortgagee,  and  his  rights  can  only  take  effect  from  the  date  of  his 
mortgage.  It  was  therefore  not  confirmed  by  the  7th  section  of  the  act 
aforesaid.  Besides,  at  the  date  of  his  mortgage  and  when  he  first 
advanced  any  money  upon  the  faith  of  the  entry,  it  had  been  held  for 
cancellation  upon  the  report  of  a  special*  agent,  which  was  then  pend- 
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ing  and  which  was  also  pending  when  the  mortgage  was  transferred 
to  Julia  P.  Garrington. 

Neither  the  mortgagee  or  his  transferee  conld  therefore  be  consid- 
ered bona  fide  purchasers  within  meaning  of  the  act. 

Your  decision  is  afftrmed. 


TIMBER  LAiNl>-ACT  OF  JUNE  8,  1878. 

Ward  v.  Montgomery. 

Lands  that  have  onoe  been  offered  and  subsequently  raised  to  doable  minfannm, 
and  not  lo-offered^  fall  within  the  class  of  lands  subject  to  entry  under  the 
timber  land  act,  namely,  ''which  have  not  been  offered  at  public  sale  according 
to  law." 

The  provisions  of  said  act  are  applicable  to  unoffered  land  chiefly  valuable  for  ita 
timber,  where  said  timber  is  so  extensive  and  dense  as  to  render  the  land  as  a 
whole,  at  the  date  of  the  sale,  substantially  unfit  for  cultivation. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  September  lOj  1892. 

I  have  considered  the  case  of  Rawzewed  Ward  v.  Henry  M.  Mont- 
gomery on  appeal  by  Ward  from  your  decision  dated  August  19, 1891, 
affirming  the  action  of  the  local  officers  at  Vancouver,  Washington,  rec- 
ommending that  the  timber  land  entry  Ko.  3008  of  the  E,  J  of  the  KB.  J 
and  the  B.  i  of  the  SB.  J  of  Sec.  30,  T.  9  N.,  R.  1 W.,  made  by  said  Mont- 
gomery on  March  21, 1889,  should  remain  intact,  and  dismissing  the 
claim  of  said  Ward  to  said  land  under  the  pre-emption  laws. 

The  record  shows  that  Montgomery,  on  May  21, 1887,  filed  his  timber 
application  for  said  land,  and  on  July  30,  following  offered  his  final 
proof  in  support  thereof,  which  was  rejected  by  the  local  officers  "for 
failure  to  show  that  the  land  was  not  agricultural  in  character,"  which 
decision  was  af^med  by  you,  but  was  reversed  by  this  Department  on 
appeal  February  27, 1889,  (L.  and  R.,  Vol.  90,  316).  In  said  depart- 
mental decision  it  was  stated  that  "  Montgomery's  application  should 
be  allowed  unless  some  other  reason  than  the  character  of  the  land 
exists  for  refusing  the  same." 

The  papers  were  accordingly  returned,  and  on  March  21, 1889,  final 
receipt  was  issued  on  said  proof. 

It  further  appears  that  on  July  21, 1887,  said  Ward  filed  his  pre-emp- 
tion declaratory  statement  for  said  land,  but  failed  to  appear  and  con- 
test the  final  proof  of  Montgomery,  having  received  no  special  notice 
of  the  time  and  place  of  making  the  same.  Afterwards,  upon  the  ap- 
plication of  Ward,  alleging  that  said  entry  was  illegal,  a  hearing  was 
had  at  which  both  parties  were  present  and  oflfered  evidencein  support 
of  their  respective  claims,  and  the  local  officers  found  in  favor  of  Mont- 
gomery, as  aforesaid. 

Counsel  for  Ward  filed  a  motion  for  review,  alleging,  among  other 
things,  that  '^  the  tract  of  land  belonged  to  the  class  of  lands  denom- 
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inated  *  offered  lands/  aod  was  therefore  by  the  terms  of  the  said  act 
not  suhjectto  entry  thcreander.  See  the  act;  also  Hon.  Commission- 
er's letter  to  S.  A.  J.  A.  Mnndy,  of  1887,  file  in  the  Vancouver  L.  O.'^ 
This  motion  was  overruled  by  the  local  officers,  and  Ward  appealed, 
alleging  that  the  local  officers  erred — (1)  In  holding  that  tract  was 
subject  to  entry  as  timber  land  on  account  of  its  agricoltural  charac- 
ter. (2)  In  not  holding  that  said  entry  was  lUegal  because  the  land 
was  at  the  date  of  Montgomery's  application  "  offered  land,"  (3)  In 
holding  the  entry  intact  because  the  land  when  cleared  will  and  does 
produce  good  crops.  (4)  In  holding  the  entry  intact  because  at  the 
dat«  of  the  entry  Ward  had  improvements  on  the  land  and  was  actually 
residing  thereon  with  his  family.  (5)  In  not  holding  that  the  entry 
was  illegal,  because  the  pre-emption  filing  of  Ward  was  of  record  in  the 
local  office  "  fourteen  days''  prior  to  the  date  of  said  proof,  and  no 
special  notice  was  served  upon  him  of  making  said  proof.  (6)  In  re- 
fusing to  grant  the  motion  for  review  for  the  reasons  stated  in  the 
motion,  and  also  because  the  register  did  not  read  and  consider  the 
wh  ole  record  in  the  case,  but  simply  concurred  in  the  opinion  of  the 
receiver. 

You  decided  that  the  first  three  allegations  of  error  were  not  well 
taken,  because  in  said  departmental  decision  it  was  held  '^  that  this  par- 
ticular tract  was  properly  subject  to  sale  under  the  act  of  June  3, 1878  ,•" 
that  it  does  not  appear  that  there  was  any  improvement  or  occupation 
of  said  tract  at  the  date  of  Montgomery's  said  application;  that  the 
decision  of  the  local  officers  was  signed  by  each,  and  it  is  stat^  by 
them  that  "from  the  testimony  submitted,  which  we  have  carefully  ex- 
amined and  considered,  we  are  of  the  opinion  that  the  contestant.  Ward, 
has  failed  to  sustain  his  case,  and  that  the  entry  of  Montgomery  should 
remain  intact  and  the  claim  of  Ward  be  dismissed;"  that  the  allega. 
tions  and  testimony  submitted  at  the  hearing  were  fully  considered  in 
your  letter  of  May  26, 1891,  and  that  the  appeal  must  be  dismissed. 

In  his  appeal  from  your  decision  he  insists  that  it  was  error  to  hold 
that  said  departmental  decision  was  a  final  adjudication  that  said  traot 
was  subject  to  said  timber  land  entry;  that  said  land  was  of  the  class 
denominated  "offered  lands"  and  hence  under  the  express  terms  of  said 
act  was  not  subject  to  entry  as  timber  land;  that  the  testimony  showed 
that  the  land  when  cleared  will  produce  crops  when  cultivated  in  the 
ordinary  manner,  and  for  this  reason  was  not  subject  to  said  entry; 
that  said  tract  was  not  subject  to  said  entry  for  the  additional  reason 
that  the  applicant  had  been  residing  thereon  for  fourteen  days  immedi- 
ately prior  to  the  allowance  of  said  entry  under  his  said  filing,  and  no 
special  notice  was  given  him  as  required  by  the  regulations  of  the  De- 
partment in  such  cases  (citing  paragraph  14,  of  circular  of  May  21, 
1887,  6  li.  D.,  114). 

The  only  serious  question  presented  by  this  record  is  whether  the 
land  was  of  the  class  denominated  <^  offered  lands"  at  the  date  of  said 
Mitry,  and  on  that  account  not  subject  to  entry  as  timber  land.    This 
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question  was  not  before  the  Department  when  Montgomery's  said 
proof  as  to  the  character  of  said  land  was  considered,  and  was  not 
passed  upon.  From  an  inspection  of  your  records  it  appears  that  said 
township  was  offered  in  1863  and  falls  within  the  primary  or  granted 
limits  of  the  grant  to  the  Korthern  Pacific  Bailroad  Company  by  the 
act  of  Congress  approved  July  2, 1864,  (13  Stat.,  365)  and  joint  resolu- 
tion of  May  31, 1870,  (16  Stat,  378)  and  by  the  terms  of  said  grant  it  is 
declared  that  "  the  reserved  alternate  sections  shaU  not  be  sold  by  the 
government  at  a  price  less  than  two  dollars  and  fifty  cents  per  acre 
when  offered  for  sale."  The  effect  of  this  provision  is  to  take  said 
township  out  of  the  class  of  "offered  lands"  and  prevent  the  tracts 
therein  from  being  sold  until  duly  offered.  It  does  not  appear  that 
this  tract  was  ever  offered  for  sale  at  public  auction  at  the  enhanced 
price,  and  hence  it  falls  within  the  class  mentioned  in  the  timber  land 
act,  namely,  "  which  have  not  been  offered  at  public  sale  according  to 
law." 

In  the  case  of  the  United  States  v.  Budd  (43d  Fed.  Eep.,  630)  which 
involved  a  tract  in  section  30,  in  said  township,  and  which  had  been 
patented  under  said  act,  it  was  contended  in  a  suifr  by  the  United 
States  to  cancel  the  patent  for  said  laud  that  "  the  land  had  been,  at  a 
time  prior  to  the  date  of  the  statute,  offered  for  sale." 

The  court  overruled  this  contention,  saying — 

In  addition  to  the  above  considerations,  I  hold  that  there  was  in  fact  no  snch 
error  committed  in  allowing  Budd's  application  under  this  statute  as  counsel  for 
the  government  have  claimed.  I  think  a  reasonable  construction  of  the  statute 
would  limit  the  application  of  the  words,  ''and  which  have  been  offered  at  public 
sale  according  to  law,"  to  lands  which  at  the  date  of  the  act  belonged  to  the  class 
of  unoffered  lands,  as  contradistinguished  from  what,  in  the  practice  of  the  land 
department,  is  known  as  '^ offered"  lands;  that  is,  lands  which  are  subject*  to  pri- 
vate cash  entry  at  the  minimum  price.  By  the  insertion  of  this  clause  in  the 
statute  no  more  was  intended  than  to  avoid  the  absurdity  of  making  a  law  pro- 
viding for  the  sale  ot  land  at  the  price  of  $2.50  per  acre,  under  prescribed  limitations 
and  restrictions,  which,  under  existing  laws,  were  already  subject  to  sale  at  one- 
half  that  price,  without  the  limitations  and  restrictions.  So  viewing  the  statute, 
as  this  particular  tract  of  land  had  been  withdrawn  from  sale  at  a  time  prior  to  the 
date  of  the  statute,  its  atutua  was  at  the  date  of  that  act  that  of  unoffered  lands,  and 
if  otherwise  of  the  character  described  in  section  1  was  subject  to  sale  under  this 
statute,  and  the  sale  of  it  to  Budd  was  lawful. 

This  case  was  appealed  by  the  United  States,  and  on  March  28  last 
the  decision  of  the  court  below  sustaining  the  validity  of  said  patent 
was  sustained,  (144  U.  8.,  154). 

The  question  whether  the  tract  in  controversy  was  "offered"  or  un- 
offered land  was  not  argued  by  the  counnel  for  the  United  States,  nor 
was  it  referred  to  by  the  court  in  its  decision  of  the  case.  The  court 
did,  however,  pass  upon  the  question  of  the  character  of  the  lands 
within  the  meaning  of  the  words,  "valuable  chieiiy  for  timber  but  unfit 
for  cultivation,"  and  held  that  it  included  lands  unfit  for  cultivation  at 
the  time  of  such  sale.  Mr.  Justice  Brewer,  speaking  for  the  court  upon 
this  question,  which  was  concurred  in  by  all  the  members  of  the  court 
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(althongli  there  was  a  dissenting  opinion  upon  another  point)  said  (op. 
167)— 

If  it  be  saggested  that  this  dense  forest  might  be  cleared  off  and  then  the  land 
become  suitable  for  onltivation,  the  reply  is,  that  the  statute  does  not  contemplate 
what  may  be^  but  what  is.  Lands  are  not  excluded  from  the  scope  of  the  act  because 
in  the  Inture,  by  large  expenditures  of  money  and  labor,  they  may  be  rendered  suit, 
able  for  cultivation.  It  is  enough  that  at  the  time  of  the  purchase  they  are  not,  in 
their  then  condition,  fit  therefor.  The  statute  does  not  refer  to  the  probabilities  of 
the  future,  but  to  the  facts  of  the  present.  Many  rocky  hill-slopes  or  stony  fields  in 
New  England  have  been,  by  patient  years  of  gathering  up  and  removing  the  stones, 
made  fair  farming  land ;  but  surely  no  one  before  the  commencement  of  these  labors 
would  have  called  them  fit  for  cultivation.  We  do  not  mean  that  the  mere  existence 
of  timber  on  land  brings  it  within  the  scope  of  this  act.  The  significant  word  in  the 
statnt'C  is  ''chiefly.''  Trees  growing  on  a  tract  may  be  so  few  in  number  or  so  small 
in  size  as  to  be  easily  cleared  off,  or  not  seriously  to  affect  its  present  and  general 
fitness  for  cultivation.  So,  on  the  other  hand,  where  a  tract  is  mainly  covered  with 
a  dense  forest,  there  may  be  small  openings  scattered  through  it  susceptible  of  cul- 
tivation. The  chief  value  of  the  land  must  be  its  timber,  and  that  timber  must  be 
so  extensive  and  so  dense  as  to  render  the  tract  as  a  whole,  in  its  present  state,  sub- 
stantially unfit  for  cultivation. 

The  evidence  is  conflicting  as  to  the  character  of  the  land^  bat  tested 
by  the  rule  laid  down  by  the  court  in  the  Budd  case  {supra)^  there  can 
be  no  question  but  that  said  land  was  '< unfit  for  cultivation"  at  the 
date  of  the  sale.  The  reference  of  Ward,  in  his  motion  for  review,  to 
the  letter  of  your  oSLce  to  Special  Agent  Mundy,  of  1887,  on  file  in  the 
Vancouver  ofiice,  as  showing  that  "offered  lands"  are  not  subject  to 
entry  under  said  timber  land  act  is  so  indefinite  that,  as  no  day  of  the 
month  is  given  or  copy  of  said  letter  furnished,  it  has  been  imprac- 
ticable to  verify  the  same.  I  have,  however,  caused  an  examination 
of  the  letters  of  your  office  to  said  Mundy  for  1887  to  be  made,  and  it 
api)ear8  that  on  December  22, 1887,  you  advised  him  that  in  response 
to  his  letter  of  November  24, 1887,  "offered  land  is  subject  to  entry 
under  the  same  conditions  as  unoffered  land  under  the  act  of  June  3^ 
ISlSj^  and  you  inclose  him  a  copy  of  your  letter  to  United  States  At- 
torney White  on  the  subject. 

This  advice  appears  to  be  in  conflict  with  the  express  provisions  of 
the  law,  as  well  as  the  previous  rulings  of  the  Department.  See  Cir- 
cular of  August  13, 1878  (2  C.  L.  L.,  1456) ;  Gen.  Circulars,  October  1, 
1880,  (id.,  277)  and  March  1,  1884,  (p.  32);  Circular  of  May  21,  1887,  (6 
L.  D.,  114);  Gen.  Circular  of  February  6, 1892,  (p.  35). 

The  fact  that  notice  was  not  specially  given  to  said  Ward  when  said 
entry  was  allowed  would  not  of  itself  render  the  entry  illegal,  since  it 
appears  that  his  improvements  and  filing  were  made  after  Montgomery 
had  made  his  application  for  said  land;  and  besides,  from  the  evidence 
taken  at  the  hearing,  it  is  found  that  Montgomery  was  the  prior  legal 
applicant,  and  the  land  was  subject  to  his  said  application  at  the  date 
thereof. 

Upon  a  careful  examination  of  the  whole  matter  it  is  considered  that 
your  conclusion  is  correct,  and  the  same  is  accordingly  affirmed. 
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FOREST  BESEBVATION— ACT  OF  MARCH  8»  1891. 

Instructions. 

A  witlidrawiil  of  forest  lands  under  section  24,  act  of  March  8, 1891,  does  not  removo 
such  lands  from  the  control  of  the  Department ;  and  for  the  execution  of  the  pro- 
visions of  the  law,  authorizing  said  withdrawal,  the  Department  may  make  all 
necessary  rules  and  regulations. 

Acting  Secretary  Ohcmdler  to  the  Oommissioner  of  the  General  La/nd  Of- 

ficey  September  10^  1892. 

I  am  in  receipt  of  yonr  letter  of  August  31, 1892,  submitting  a  clip- 
ping from  the  Devil's  Lake  Inter-Ocean,  and  request  of  the  clerk  of 
your  office,  detailed  to  examine  the  Turtle  Mountain  timber  land  re- 
serve in  North  Dakota,  asking  that  he  be  authorized  to  have  copies  of 
said  article  printed  for  distribution.  You  make  no  recommendation 
and  give  no  expression  of  your  views  as  to  the  necessity  of  complying 
with  the  request  made,  and  I  am  without  information  highly  necessary 
to  action  thereon.  Any  information  that  is  to  be  given  the  public 
should,  both  as  to  form  and  matter,  meet  your  approval  and  have  your 
official  sanction.  I  must  decline  to  pass  upon  the  matter  as  now  sub- 
mitted, and  will  return  the  papers  for  such  action  as  may  seem  proper 
to  you. 

In  said  letter  of  August  31,  you  ask  my  opinion  upon  another  mat- 
ter, saying: 

Section  24,  of  the  act  of  March  3, 1891  (26  Stat.,  1095)  authorizes  the  President  to 
establish  forest  reservations.  And  in  view  of  the  wording  of  said  section,  I  respect- 
fully request  your  opinion  as  to  whether  the  President's  proclamation  makes  the 
reservation  absolute,  and  prevents  the  supervision  of  the  Department  and  the  pro* 
mulgation  and  enforcement  of  rules  and  regulations  respecting  the  same,  without 
farther  legislation  by  Congress  conferring  such  authority  as  was  done  in  the  case 
of  the  national  parks  in  California  by  the  acts  of  September  25  and  October  1, 1890. 

You  do  not  say  what  occasion  has  arisen  to  make  it  necessary  to  de- 
termine this  question,  and  I  am  left  without  the  benefit  of  an  expres- 
sion of  your  views  on  the  subject. 

By  the  act  of  September  25, 1890  (26  Stat.,  478)  the  land  therein  de- 
scribed was  withdrawn  from  settlement  or  sale  "  and  dedicated  and  set 
apart  as  a  public  park,  or  pleasure  ground,  for  the  benefit  and  enjoy- 
ment of  the  people,"  and  to  accomplish  that  purpose  the  Secretary  of 
the  Interior  was  given  full  control  over  the  park,  with  authority  to 
make  rules  and  regulations  for  the  care  and  management  of  the  same, 
and  to  lease  small  parcels  of  grounds  at  such  places  as  should  require 
the  erection  of  buildings  fer  the  accommodation  of  visitors.  The  pro- 
visions of  the  act  of  October  1, 1890  (26  Stat.,  650)  are  to  the  same  ef- 
fect, although  the  lands  are  set  apart  "as  reserved  forest  lands"  in- 
stead of  for  a  public  park  and  pleasure  ground.  Both  of  these  acts 
provide  for  the  improvements  of  the  reservation  to  the  extent  of  the 
proceeds  of  the  leases  and  other  revenues  derived  from  any  source  in 
connection  with  the  reservations.    The  act  of  March  3, 1891  {^  Stat., 
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1095)  makes  no  provision  for  leasing  any  portion  of  the  grounds  of  any 
reservation  that  may  be  made  thereunder,  nor  for  the  improvement 
thereof.  The  object  seems  to  be  the  preservation  of  the  timber  simply, 
and  not  creation  of  a  park  or  pleasure  groands.  By  this  latter  act 
no  specific  reservation  is  created,  but  the  whole  matter  rests  in  the 
discretion  of  the  President.  The  lands  are  not  set  apart  for  any  spe- 
cified purpose,  nor  dedicated  to  any  certain  use.  The  withdrawal  may 
be  but  temporary,  and  the  lines  of  any  reservation  made  thereunder  may 
be  changed  at  the  will  of  the  executive.  In  other  words,  no  intention 
of  changing  the  control  over  such  lands  as  may  be  included  in  the  res- 
ervations which  may  be  made  under  the  provisions  of  this  act  is  indi- 
cated. They  still  remain  public  domain  of  the  United  States  in  the 
sense  that  they  are  not  disposed  of  or  dedicated  to  any  specific  use, 
although  for  the  time  being  withdrawn  from  the  category  of  lands  sub- 
ject to  appropriation  under  the  laws  providing  for  the  disposal  of  the 
public  domain.  I  think  it  clear  that  these  lands  remain  under  the  con- 
trol of  this  Department,  and  that  there  is  authority  to  make  all  rules 
and  regulations  proper  and  necessary  to  carry  into  execution  the  pro- 
visions of  the  law  authorizing  the  withdrawal  of  such  lands  and  to  the 
realization  of  the  objects  of  that  legislation. 


HOMESTSAD— ADDITIONAL— ABJOINIKO  7A11M. 

John  W,  Ooopee  bt  al. 

The  right  to  make  additional  homestead  entry  under  section  6^  act  of  March  2, 1889, 
is  limited  to  cases  where  the  original  entry  was  made  prior  to  the  passage  of  said 
act. 

An  adjoining  farm  entry  nnder  section  2289  B.  S.,  can  not  be  made  by  one  who  de- 
rives title  to  the  original  farm  through  the  provisions  of  the  homestead  law. 

First  Asinsta/nt  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Offloe,  September  lOy  1892. 

This  apx)eal  is  filed  by  John  W.  Cooper,  transferee,  from  your  decision 
of  November  11, 1891,  holding  for  cancellation  additional  homestead 
entry  of  Albert  Cooper,  for  the  ISW.  J  of  the  FE.  J,  Sec.  12,  T.  31  K,  E. 
50  W.,  Chadron,  I^ebraska. 

In  this  case  original  entry  was  made  by  Albert  Cooper,  July  11, 1889, 
of  the  S.  i  of  the  NE.  i  and  the  NE.  ^  of  the  lif  E.  i  of  said  Sec.  12,  and^ 
on  July  23, 1891,  he  made  additional  entry  of  the  NE.  J  of  the  NW.  i 
of  said  section  as  additional  to  his  original  entry,  under  the  act  of  March 
2 J 1889  (25  Stat.,  854),  and  made  final  proof  on  the  entire  entry  Septem- 
ber 7, 1891,  and  final  certificate  issued  for  the  KE.  ^  of  said  section. 

You  held  the  entry  for  cancellation,  for  the  reason  that  the  original 
entry  having  been  made  subsequent  to  the  act  of  March  2, 1889,  the 
claimant  was  not  entitled  to  additional  entry  under  said  act,  and  his 
additional  entry  was  held  for  cancellation,  as  well  as  the  final  certificate^ 
to  the  extent  of  the  additional  entry. 
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From  your  decision  John  W.  Cooper  appeals,  alleging  that  he  pnr> 
chased  the  laud  embraced  in  said  final  certificate  from  Albert  Oooi>er, 
and  received  warranty  deed  to  the  same,  dated  September  9, 1891; 
that  he  purchased  said  property  in  good  fitith,  and  is  now  residing 
upon  it  as  his  home.  He  further  states  that  of  his  own  knowledge 
Albert  Cooper  continued  to  reside  upon  said  tract  of  land  with  his 
family  for  the  period  of  five  years  immediately  prior  to  September  7, 
1891,  when  he  made  final  proof;  that  the  tract  covered  by  his  entry  No. 
3525  (additional)  lies  immediately  adjoining  the  land  embraced  in  entry 
Ko.  2544  (original),  and  was  entered  by  said  Albert  Cooper  as  an  ad- 
joining farm  entry  under  section  2289  of  the  Revised  Statutes. 

Conceding  that  the  allegations  in  said  appeal  are  true,  there  is  no 
error  shown  in  your  decision.  The  entry  of  Albert  Cooper  of  the  !N1V. 
^  of  the  NE.  4  of  said  section  12,  as  shown  by  the  record,  was  made  as 
additional  to  his  original  entry  forthe  other  three  forties  of  thequarter 
section,  under  the  6th  section  of  the  act  of  March  2, 1889,  which  only 
applied  to  persons  who  had  theretofore  made  original  entry  and  have 
had  final  papers  issued  therefor.  Circular  of  Instructions,  8  L.  D.^ 
314. 

Your  decision  holding  that  the  entryman  was  not  entitled  to  make 
additional  entry  under  the  act  of  March  2, 1889,  for  the  reason  that  his 
entry  wjis  made  subsequent  to  the  date  of  said  act,  was  not  error.  But,  if 
it  be  conceded  that  the  entry  was  made  as  an  adjoining  faim  entry  under 
section  2289  of  the  Revised  Statutes,  it  would  have  been  illegal,  for  the 
reason  that  under  said  section  the  claimant  must  be  the  owner  of  the 
original  land^  and  if  his  original  entry  had  been  perfected,  it  would 
still  have  been  illegal,  for  the  reason  that  ^^the  land  owned  by  a  party 
seeking  to  make  an  adjoining  farm  entry  must  be  owned  otherwise  than 
under  the  homestead  law."  (Thomas  B.  Hartzell,  5  L.  D.,  124.)  In  other 
words,  the  title  to  the  original  must  not  have  been  acquired  under  tiie 
homest/ead  law. 

It  was  not  until  the  act  of  March  2,  1889,  supra,  that  an  adjoining 
fkrm  entiy  was  allowed  as  additional  to  a  tract  of  land  entered  under 
the  homestead  law.  By  the  5th  section  of  said  act  such  entries  were 
allowed  to  be  made  by  persons  who  had  ^^  heretofore  entered  less  than 
one  quarter  section  of  land,"  but  the  act  also  provided  ^Hhat  this  sec- 
tion shall  not  apply  to  or  for  the  benefit  of  any  person  who,  at  the  date 
of  making  application  for  entry  thereunder^  does  not  own  and  occupy 
the  lands  covered  by  his  original  entry." 

Your  decision  is  ^eref&re  affirmed. 


Oleason  v.  Pbnt. 

Motion  for  the  review  of  Departmental  decision  of  April  12, 1892, 
14  L.  D.;  375^  denied  by  Acting  Secretary  Chandler,  September  12, 1892. 
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UmiAJSr  LANDS-ALLOTMENTS-MINOBS. 

Instructions. 

There  is  no  anthoiity  for  the  allowance  of  allotments  in  severalty  to  children  of  the 
Sao  and  Fax.  tribe  of  Miflsoiiri  bom  after  the  completion  of  allotments  to  said 
tribe. 

Acting  Secretary  Chandler  to  the  Commissioner  of  Indian  Affairs^  Bep' 

tember  P,  189JS. 

I  acknowledge  the  receipt  of  your  commiiiiicatioxi  of  SOth  ultimo,  in 
relation  to  the  allotment  of  lands  to  children  of  the  Sac  and  Fox 
tribe  of  Missouri  Indians  of  the  Pottawatomie  and  Oreat  Kemaha 
Agency,  Kansas,  who  have  been  born  since  the  lands  have  been  allot- 
ted to  the  tribe. 

In  response  thereto,  I  transmit  herewith  an  opinion  of  the  Hon.  As* 
sistant  Attorney  General  for  the  Department  of  the  Interior,  dated  9th 
instant,  in  which  I  concur,  wherein  it  is  held  that  under  existing  law 
the  allotments  to  said  children  can  not  be  permitted. 

Opinion. 

Assistaait  Attorney- Oenerdl  Shields  to  the  Secretary  of  the  Interior j  Sep- 
tember 9  J 1892. 

I  have  the  honor  to  acknowledge  the  recdpt  by  reference  of  Acting 
Secretary  Ohandler  dated  August  31,  last,  of  a  communication  from 
the  Acting  Commissioner  of  Indian  Affairs  submitting  for  your  consid- 
eration the  question  whether  children  of  the  Sac  wad  Fox  tribe  of  Mis- 
souri Indians,  who  were  bom  after  allotments  were  made  to  the  differ- 
ent members  of  said  tribe,  are  entitled  to  allotments  of  land  in  sever- 
alty under  existiBg  law. 

Li  said  comnninication  it  is  stated  that  <Hhe  parents  of  said  children 
are  all  allotted,  and  there  is  no  question  of  any  kind  that  can  be  raised 
against  their  right  to  receive  allotments,  except  that  they  were  not 
bom  when  the  other  members  of  the  tribe  made  their  selections;"  that 
there  aa?e  about  2,000  acres  of  land  suitable  for  grazing  purposes  belong- 
ing to  the  tribe,  yet  unallotted,  and  that  if  the  lands  are  allotted  to  the 
children  as  requested,  it  will  greatly  tend  towards  settling  the  difficul- 
ties now  existing  in  regard  to  tlie  reservation,  and  be  in  accordance 
with  the  ananimeiis  wish  ctf  the  tribe;  that  the  schedules  of  allotments 
made  to  said  Indians  were  approved  by  you  on  March  26, 1892,  and 
according  to  the  report  of  the  Indian  Office  dated  March  22, 1892,  there 
was  a  snrpIuB  ef  1,615.01  acres;  that  in  view  of  the  provisions  of  sec- 
tion <me  of  the  act  of  Febraary  28, 1891,  (26  Stat.,  749)  and  section  five 
cf  Oie  act  of  Febraary  8, 1887,  (24  Stat.,  388)  the  acting  Commissioner 
is  in  dxmbt  whether  it  is  permissible  to  make  ^^  allotments  to  children 
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borii  after  allotments  have  been  made  to  all  the  members  of  the  tribe 
then  in  being;"  that  he  sees  no  objection  to  such  a  course  <^if  it  can 
legally  be  done  under  the  law.'' 

By  said  reference  my  opinion  is  requested  <^on  the  question  herein 
presented." 

The  question  of  the  amount  of  surplus  lands,  after  the  allotments 
have  once  been  made,  cannot  determine  the  issue.  If  the  law  allows  a 
continuous  allotment  to  children  born  after  the  allotments  have  once 
been  made  to  aU  the  members  of  the  tribe,  then  there  can  be  no  surplus 
for  purchase,  so  long  as  there  are  or  may  be  children  to  take  the  same. 

But  I  do  not  think  such  is  the  meaning  of  the  law.  By  the  second 
proviso  to  section  five  of  said  act  of  1887  it  is  declared — 

That  at  any  time  after  the  lands  have  been  aUotted  to  all  the  Indians  of  any  tribe 
as  herein  provided,  or  sooner  if  in  the  opinion  of  the  President  it  shall  be  for  the 
best  interests  of  said  tribe,  it  shaU  be  lawful  for  the  Secretary  of  the  Interior  to 
negotiate  with  such  Indian  tribe  for  the  purchase  and  release  by  said  tribe,  in  con- 
formity with  the  treaty  or  statute  onder  which  such  reservation  is  held,  of  such 
portions  of  its  reservation  not  allotted  as  such  tribe  shall,  from  time  to  time,  consent 
to  sell,  on  such  terms  and  conditions  as  shall  be  considered  just  and  equitable  be- 
tween the  United  States  and  said  tribe  of  Indians,  which  purchase  shall  not  be  com- 
plete until  ratified  by  Congress,  and  the  form  and  manner  of  executing  such  release 
shall  also  be  prescribed  by  Congress. 

And  the  sums  agreed  to  be  paid  by  the  United  States  as  purchase  money  for  any 
portion  of  any  such  reservation  shall  be  held  in  the  Treasury  of  the  United  States 
lor  the  sole  use  of  the  tribe  or  tribes  of  Indians;  to  whom  such  reservations  be- 
longed ;  and  the  same,  with  interest  thereon  at  three  per  cent  per  annum,  shall  be 
at  all  times  subject  to  appropriation  by  Congress  for  the  education  and  civilization 
of  such  tribe  or  tribes  of  Indians  or  the  members  thereof! 

Section  six  of  said  act  provides — 

That  upon  the  completion  of  said  allotments  and  the  patenting  of  the  lands  to 
said  allottees,  each  and  every  member  of  the  respective  bands  or  tribes  of  Indians 
to  whom  allotments  have  been  made  shall  have  the  benefit  of  and  be  subject  to  the 
laws,  both  civil  and  criminal,  of  the  State  or  Territory  in  which  they  may  reside; 
and  no  Territory  shall  pass  or  enforce  any  law  denying  any  such  Indian  within  its 
Jurisdiction  the  equal  protection  of  the  law. 

And  every  Indian  bom  within  the  territorial  limits  of  the  United  States  to  whom 
allotments  shall  have  been  made  under  the  provisions  of  this  act,  or  under  any  law 
or  treaty,  and  every  Indian  bom  within  the  territorial  limits  of  the  United  States 
who  has  voluntarily  taken  up,  within  said  limits  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits  of  civilized  life,  is 
hereby  declared  to  be  a  citizen  of  the  United  States,  and  is  entitled  to  aU  the  rights, 
privileges,  and  immunities  of  such  citizen,  whether  said  Indian  has  been  or  not,  by 
birth  or  otherwise,  a  member  of  any  tribe  of  Indians  within  the  territorial  limits  of 
the  United  States  without  in  any  manner  impairing  or  otherwise  affeoting  the  right 
of  any  such  Indian  to  tribal  or  other  property. 

It  would  seem  by  the  express  terms  of  said  section  six  that  the  In- 
dians  who  have  received  allotments  are  citizens  of  the  United  States; 
and  if  so,  by  the  proviso  of  the  fifth  section  of  said  act  of  1887,  their 
childreui  born  after  the  allotments  under  said  act,  are  also  citizens  oi 
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« 

fhe  United  States  and  are  not  entitled  as  Indians  to  allotments  of  land 
in  severalty. 

The  reasoning  of  my  opinions  given  on  Jane  25, 1890,  (12  L.  D.,  168) 
upon  the  questions  whether  allotments  could  be  made  to  children  of  the 
Peoria  Indians,  bom  aftei  allotmeuts  had  been  made  to  all  the  members 
of  the  tribe  then  in  being,  under  the  provisions  of  the  act  of  March  2, 
1889,  (25  Stat.,  1013)  and  also  to  certain  women  claiming  to  be  In- 
dians and  entitled  to  allotments  under  the  act  of  March  3, 1891,  (25 
Stat.,  989-1003—7  A.  A.  G,  Op.,  p.  51)  is  equally  applicable  to  the 
question  before  me, 

I  am  of  the  opinion,  and  so  advise  you,  tbat  under  existing  law  said 
request  cannot  be  permitted* 


PBACTICB-NOTICE-KUXiB  B5. 

LE   CLAIBE  V.  BlEBEB. 

Thirty  days  notice  of  a  hearing  before  the  local  office  is  snfflcient  thongh  an  earlier 
date  is  named  in  the  notice  for  taking  testimony  elsewheie  nnder  mle  85  of 
practice. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Officey  September  13y  1892. 

I  have  considered  the  case  of  Algeron  F,  Le  Claire  v.  Margaret  E. 
Suydam  (nee  Bieber)  upon  the  appeal  of  the  latter  from  your  decision 
of  October  3, 1891,  holding  for  cancellation  her  homestead  entry  for  the 
NW.  li  of  Sec.  2,  T.  125  N.,  E.  73  W.,  Aberdeen,  South  Dakota,  land  dis- 
trict. 

The  record  shows  that  said  Bieber  made  homestead  entry  for  the 
tract  in  controversy  on  the  29th  day  of  March,  1886.  On  October 
14, 1890,  Le  Claire  filed  his  affidavit  of  contest,  charging  abandonment. 
Notice  of  contest  was  issued  on  the  16th  day  of  January,  1891,  fbting 
the  date  of  hearing  before  the  local  officers  on  the  17th  day  of  March; 
1891.  On  the  14th  day  of  March,  1891,  the  contestant  filed  in  the  local 
office  an  application  for  a  continuance  on  the  ground  that  his  witnesses 
resided  near  the  land  in  contest,  which  is  more  than  fifty  miles  from  the 
local  office,  and  at  the  same  time  he  asked  that  a  new  notice  of  contest 
be  given.  The  local  officers  granted  the  continuance  and  issued  a  new 
notice  fiiLing  the  7th  day  of  May,  1891,  for  the  partie^s  to  take  their 
testimony  before  a  notary  public  at  Bowdle,  South  Dakota,  and  setting 
the  14th  day  of  May,  1891,  as  the  date  for  the  hearing  at  the  local  office. 
Service  of  said  notice  was  accepted  by  the  entryman  on  the  10th  day 
of  April,  1891,  Pursuant  to  the  notice  the  contestant  appeared  before 
the  notary  at  the  time  fixed.  The  notary  continued  the  case  until  the 
next  day — ^May  8 — at  which  time  the  contestant  submitted  his  testimony. 
The  entryman  made  default.    At  the  time  set  for  trial  before  the  local 

1641— YOI.  15 ^19 
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officers  they  considered  the  case  upon  the  testimony  submitted  and 
found  for  the  contestant  and  recommended  the  entry  for  cancellation. 

The  entryman  appealed. 

On  the  3d  day  of  October,  1891,  you  affirmed  the  judgment  of  the 
register  and  receiver  and  held  the  entry  for  cancellation  from  which 
she  appeals. 

The  only  error  appellant  specifies  is: — "That  the  Hon.  Commissioner 
erred  in  sustaining  the  local  office,  and  maintaining  that  notice  within 
thirty  days  prior  to  final  hearing  was  ample  in  said  cause.''  This  ques- 
tion was  decided  by  the  Department  in  the  case  of  McTighe  v.  Blan- 
chard  (4  L.  D.,  540),  adverse  to  the  claim  made  in  the  appellant's  argu- 
ment. Counsel  concedes  that  his  contention  is  inconsistent  with  that 
case,  and  he  asks  that  it  be  overruled.  The  reasons  he  urges  in  sup- 
port of  his  contention,  are  not  sound  nor  sufficient  to  warrant  or  call 
for  overruling  said  case. 

The  decision  appealed  from  is  accordingly  affirmed. 


APPEAL-CBRTIOKAm-HOMESTEAD  ENTBT— MINERAL  LAND. 

Spbatt  v.  Edwabds. 

Withdrawal  of  appeal  from  the  action  of  the  local  ofScers  leaves  their  decision  final 
as  to  the  facts,  the  same  as  though  no  appeal  had  been  taken. 

Certiorari  will  not  be  granted  where  the  right  of  appeal  is  not  asserted  by  the  ap- 
plicant, nor  denied  by  the  Commissioner. 

An  appeal  wiU  lie  from  the  Commissioner's  refusal  to  order  a  hearing. 

The  submission  of  final  homestead  proof  wiU  not  preclude  a  hearing  as  to  the  sub* 
sequent  discovery  of  mineral  on  the  land  involved,  where  final  certificate  is  not 
issued,  and  the  General  Land  Office  requires  new  proof  to  be  made. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land 

OfficCj  September  13^  1892. 

On  the  12th  day  of  June,  1892,  the  attorney  for  Frank  D.  Spratt  filed 
in  the  Department  an  application  for  certiorari  in  the  case  of  said 
Bpratt  et  al,  v.  John  S.  Edwards  involving  the  NW.  ^  NW.  ^  and  lots 
1,  2,  and  3,  of  Sec.  26,  T.  11  N.,  E.  2  W.,  Helena,  Montana. 

The  application  is  based  upon  the  grounds  that: 

The  ground  in  controversy  was  duly  located  under  requirements  of  the  United 
States  statutes  and  the  laws  of  Montana  in  May,  1889,  by  the  mineral  claimants 
herein. 

The  said  land  having  been  returned  as  agricultural  by  the  surveyor  general,  March 
14,  1890,  John  S.  Edwards  made  homestead  entry  No.  4578,  covering  said  land.  Feb- 
ruary 6,  1891|  F.  D.  Spratt  filed  protest  against  the  allowance  of  final  proof  upon  said 
entry  and  thereupon  a  hearing  was  duly  had  aud  decision  rendered  by  the  local  offi* 
cers  July  8th,  1891,  adverse  to  the  mineral  claimants. 

Appeal  from  said  adverse  decision  was  duly  filed,  but  was  subsequently  withdrawn, 
and  on  February  2d,  1892,  mineral  claimants  filed  with  the  Hon.  Commissioner  theii 
application  for  a  re-hearing  made  under  oath  and  upon  the  ground  of  newly  dis- 
covered evidence. 

In  acting  upon  said  application  for  a  rehearing,  the  Hon.  Commisaionery  under 
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date  of  April  28, 1802,  rendered  a  deoiBion,  a  copy  of  -which  accompanies  this  petition. 
Said  decision  refuses  to  grant  the  rehearing  prayed  for  and  closes  the  case  against 
the  mineral  claimants  nnder  Bule  of  Practice  48,  leaving  applicants  no  other  re-> 
course  except  under  issuance  of  the  writ  hereby  applied  for. 

The  appellants  having  voluntarily  withdrawn  their  appeal  from  the 
judgment  of  the  register  and  receiver,  their  decision  as  to  the  facts  in 
issue  became  final,  the  same  in  all  respects  as  if  no  appeal  had  been 
taken,  for  by  such  withdrawal  your  ai)pellate  jurisdiction  in  the  case 
ceased.  See  Kendall  v.  Hall,  on  review  (13  L.  D.,  221).  Thereafter 
there  was  no  error  in  your  treating  it  the  same  as  if  no  appeal  had  been 
taken.  There  was  no  error  or  irregularity  in  your  considering  the  case 
under  rule  48,  of  the  Rules  of  Practice.  Inasmuch  as  your  finding,  that 
^^none  of  the  reasons  mentioned  in  said  rule  for  disturbing  the  same 
api)earing,"  is  not  in  any  manner  assailed  or  shown  to  be  erroneous  by 
the  application  under  consideration,  such  finding  is,  therefore,  conclu- 
sive upon  the  parties  to  the  controversy. 

An  application  for  certiorari  under  Rule  84,  of  the  Rules  of  Practice 
is  required  to  fully  and  specifically  set  forth  the  grounds  upon  which  it 
is  made,  and  should  state  matters  sufficient  to  bring  it  within  some  one 
or  more  of  the  rules  applicable  to  such  proceeding.  The  matters  stated 
in  this  application  are  clearly  insufficient  to  bring  it  within  said  rules. 
In  the  first  place  there  was  no  effort  to  appeal  from  your  decision  deny- 
ing the  motion  for  rehearing,  which  you  treated  as  a  motion  for  a  hear- 
ing, nor  was  applicant's  right  of  appeal  therefrom  denied  by  you. 

In  the  next  place,  treating  the  motion  for  a  rehearing  simply  as  an 
application  for  a  hearing,  the  party  would  have  the  right  to  appeal  from 
your  refrisal  to  order  the  hearing,  and  it  appears  that  he  lost  that  right 
to  be  heard  on  his  appeal  by  reason  of  his  failure  to  exercise  his  right 
of  appeal.  Under  such  circumstances,  certiorari  will  not  be  granted* 
Frary  v.  Frary  et  al  (13  L.  D.,  478). 

In  your  decision  you  say: 

In  the  case  at  har  it  is  true  that  final  certificate  has  not  yet  iBsned,  hat  final  proof 
was  re|;iilarly  sabmitted,  and  but  for  this  proceeding  final  certificate  woald,  in  aU 
probability,  have  issued  in  due  course,  hence  the  entryman's  rights,  would  not  be 
i]\]uriou8ly  affected  and  CTidence  of  the  difioovery  of  minerals  subsequent  thereto 
would  not  vitiate  his  entry. 

I  am  not  prepared  to  assent  to  this  conclusion  as  applied  to  the  facts 
in  the  case.  This  is  a  homestead  and  while  the  original  application 
when  allowed  is  termed  an  ^  entry,'  yet  it  is  not  such  an  ^  entry'  as  can 
properly  be  said  to  amount  to  a  sale  until  it  is  completed  by  compliance 
with  the  law  on  the  part  of  the  entryman  and  satisfactory  proof  thereof 
famished  by  him,  and  the  issuance  to  him  by  the  local  officers,  of  the 
final  receipt,  which  amounts  to  a  sale  so  far  as  the  mineral  character 
of  the  land  is  concerned  in  agricultural  cases. 

This  is  not  in  conflict  with  the  doctrine  announced  in  the  case  of 
Hamish  r.  Wallace  (13  L.  D.,  108),  referred  to  in  your  decision.  That 
was  a  pre-emption  ease  in  which  Harnish  asked  for  a  hearing  upon  the 
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allegation  that  the  land  was  mineral  in  character,  but  his  petition  failed 
to  allege  that  at  the  time  of  Walla^Se's  entry,  there  were  situated  any 
"known  mines  or  salines''  on  the  land. 

In  Colorado  Coal  and  Iron  Co.  v.  United  States  (123  U.  S.,  307),  it 
was  said  (page  328),  respecting  this  question: 

The  question  must  be  determined  according  to  the  facts  in  existence  at  the  time  of 
sale.  If  upon  the  premises  at  that  time,  there  were  not  actual  'known  mines'  capa- 
ble of  being  profitably  worked  for  tL  ir  product,  so  as  to  make  the  land  more  valu- 
able for  mining  than  for  agriculture,  vl  title  to  them,  acquired  under  the  preemption 
act  can  nob  bd  successfully  assailed.  See  also  Sullivan  v.  Iron  Silver  Mining  Co. 
(143  U.  S.y  431),  and  Iron  Silver  Mining  Co.  r.  Mike  and  Starr  Gold  and  Silver  Min- 
ing Co.  (143  U.  S.,  394). 

In  Davis  v,  Weibold  (139  U,  8.,  507),  the  same  doctrine  is  announced* 
While  in  this  case  the  finding  of  the  register  and  receiver,  that  the 
land  was  not  mineral  in  character,  became  final  and  conclusive  upon 
the  parties,  it  only  became  so  up  to  the  date  of  the  trial.  It  had  no 
relation  to  the  discovery  of  minerals  that  might  thereafter  be  made 
prior  to  the  time  the  government  parts  with  its  title  to  the  tract.  It 
was  found  by  you  that  Edwards  had  not  cultivated  the  tract  as  re- 
quired by  law,  and  your  judgment  required  him  to  make  new  proof 
within  the  lifetime  of  his  entry.  K  it  be  true,  that  such  valuable  min- 
erals have  been  discovered  on  the  tract  since  the  hearing,  as  will  make 
its  mineral  character  appear,  I  see  no  objection  to  the  mineral  claim- 
ants, or  other  proper  party  protesting  the  new  proof,  on  that  ground, 
when  Edwards  offers  it,  or  upon  his  failure  to  offer  new  proof  as  re- 
quired by  your  decision,  to  have  an  opportunity  in  a  proper  manner  to 
show  its  mineral  character.  If  new  proof  shall  be  offered  and  pro- 
tested on  the  ground  above  indicated,  the  testimony  should  not  be  al- 
lowed to  go  back  of  the  dateof  the  trial  already  had.  Butif  Edwards  fails 
to  offer  such  new  proof,  then  the  mineral  character  of  the  land  should 
remain  open  and  if  these  or  other  parties  desire  to  show  such  charac- 
ter, they  should  be  permitted  to  do  so  without  reference  to  the  time  its 
mineral  character  may  be  discovered  or  become  knowui  provided  it  is 
before  the  sale  of  the  tract. 
The  application  for  certiorari  is  denied* 


BAIXBOAD  rANDS-TIMBBB  IaAJSTD  lESTRY. 

Habby  BAVAas. 

Bailroad  lands  restored  to  the  public  domain  by  the  forfeiture  act  of  September  29» 
1890,  are  not  subject  to  timber  land  entry  under  the  act  of  June  8, 1878. 

Ading  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land 

Office^  September  13, 1892. 

On  March  14, 1891,  Harry  Savage  tendered  his  timber  land  applica- 
tion to  purchase  the  SW.  i  of  Sec  15,  T.  2  S.,  B.  7  E.,  under  the  act  of 
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Jtine  3, 1878,  (20  Stat.,  89),  at  Oregon  City,  Oregon.  It  was  rejected 
by  the  local  officers  because  the  land  is  within  the  limits  of  the  grant  to 
the  Northern  Pacific  Bailroad  Company,  forfeited  by  the  act  of  Sep- 
tember 29,  1890,  (26  Stat.,  496). 

An  api)eal  was  taken,  and  by  your  letter  of  December  12, 1891,  the 
action  of  the  local  officers  was  affirmed. 

An  apx>eal  now  brings  the  case  before  me. 

The  said  forfeiture  act  declares  certain  railroad  lands  ^^  to  be  a  part 
of  the  public  domain." 

The  act  then  provides  what  disposition  of  such  forfeited  lands  shall 
be  made.  This  disposition  covers  all  of  such  .lands,  and  by  necessary 
implication  excludes  any  other  or  different  disposition  of  them  than  as 
so  authorized.  Timber  land  entries  are  not  authorized  by  the  act,  and 
therefore  cannot  be  authorized  by  the  land  department.  Circular,  12 
L.  D.,  3. 

Your  Judgment  is  affirmed. 


HOMBSTEAB— TIMBER  CTJLTURB  BKTBT-SCHOOL  LAin>. 

SofPKiNS  V.  Hays. 

Tlie  olalm  of  one  who  settleB  upon  and  improyes  a  tract  of  land,  returned  as  part  of 
a  school  flection  bnt  ultimately  held  to  be  excepted  from  the  school  grant,  and 
first  applies  to  purchase  from  the  State,  and  then  seeks  title  under  the  homestead 
law  on  learning  that  the  land  belongs  to  the  public  domain^  is  not  defeated  by 
an  intervening  timber  culture  entry. 

Acting  Secretary  Cluindler  to  the  CammisHoner  of  the  Qeneral  Land 

Office^  September  14^  1892. 

The  land  here  in  question  is  lots  1,  2,  and  3,  Sec.  16,  T.  2  S.,  B.  6  W., 
8.  6.  M.,  Los  Angeles  land  district,  California,  the  plat  of  survey  show- 
ing said  lots  having  been  approved  February  21, 1887,  a  copy  of  which 
was  filed  in  the  local  office  February  4,  1888. 

The  remainder  of  said  section-is  embraced  in  the  Jurupa  Bancho. 

In  list  of  August  13, 1868,  the  State  made  selection  of  a  section  of 
land  in  lieu  of  Sec.  16,  T.  "3»  S.,  B.  6  W.,  S.  B.  M.,  but  in  the  approved 
list  of  June  29, 1869,  based  upon  said  selection,  Sec.  16,  T.  "2»  S.,  B.  6 
TV.,  S.  B.  M.,  being  the  selection  under  consideration,  was  named  as 
the  basis,  instead  of  that  designated  by  the  State. 

The  State,  however,  acquiesced  in  the  action  of  this  Department,  by 
making  other  selections  on  April  26, 1875,  in  lieu  of  Sec.  16,  T.  "3"  S., 
B.  6  W«,  which  selections  have  also  been  approved,  and  she  is  therefore 
estopped  from  denying  the  regularity  of  the  approval  of  June  29, 1869« 
.  By  said  approval,  the  State  was  ftiUy  idemnified  for  the  entire  Sec. 
16,  T.  2  8.,  B.  6  W.,  which,  under  the  plat  of  April  16, 1857,  appeared 
to  be  aU  within  the  rancho. 
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Otis  J.  Simpkins,  deceased,  former  husband  of  the  present  claimant, 
learned  that  a  small  strip,  being  the  land  in  question,  and  embracing* 
81.24  acres,  would,  upon  the  extension  of  the  subdivisional  surveys  over 
this  township,  remain  in  place  as  a  part  of  section  16.  He  made  settle- 
ment thereon  in  October,  1883,  moving  his  family  into  a  small  shanty 
then  upon  the  land,  and  began  the  erection  of  a  house,  which  was 
finished  next  month,  costing  between  four  and  five  hundred  dollars. 

In  this  house  they  continuously  resided  for  about  two  years  and  made 
other  valuable  improvements,  when,  due  to  his  enfeebled  condition,  they 
moved  to  Los  Angeles,  where  he  could  receive  medical  attention,  and 
where  he  died  in  December  1887. 

Since  leaving  the  land  in  the  fall  of  1885^  crops  have  been  raised  upon 
the  land  each  year  by  tenants  of  Simpkins. 

Simx)kins  evidently  thought  that  the  land  in  question  inured  to  the 
State  under  the  school  grant,  for  in  1884  he  addressed  the  following 
letter  to  H.  J.  WiUey,  Esq. : 

In  October,  1883, 1  established  a  home  with  my  family  in  a  honse  on  Seo.  16|  town- 
ship No.  2  sonth,  range  6  west,  San  Bernardino  meridian,  and  hare  since  resided  on 
and  improved  the  same,  which  is  as  yet  nnsurveyed  and  not  platted  in  land  office. 
But  I  am  informed  by  a  surveyor  that  survey  and  plat  will  be  made  in  a  few  days. 
Now,  I  wish  to  know  how  I  am  to  obtain  title  to  this  land,  and  what  is  necessary  as 
regards  residence  on  it  farther. 

It  is  a  piece  cut  by  Jurnpa  Ranch  line  in  this  ^^  shape,  and  contains  according 
to  my  estimation  between  90  and  100  acres. 

An  early  reply  wiU  much  oblige,  as  I  can  not  obtain  from  land  office  or  from  county 
officers  any  definite  information  as  to  how  to  proceed  when  survey  is  once  made. 

His  purpose  in  settling  upon  the  land  is  also  made  apparent  by  this 
letter,  viz :  to  secure  a  home. 

After  his  death,  to  wit,  on  February  28, 1888,  the  present  claimant 
applied  to  the  State  to  buy  this  land,  and,  on  September  13, 1888,  she 
received  a  certificate  of  purchase. 

This  was  the  condition  of  afiairs  at  the  date  of  the  filing  of  the  plat 
In  the  local  oflQce. 

On  December  19, 1888,  Charles  E.  Hays  offered  a  timber-culture  ap- 
plication for  this  land,  which  the  local  oflScers  transmitted  to  your  of- 
fice for  instructions. 

By  letter  of  February  6, 1889,  you  returned  the  application  for  allow- 
ance, "  provided  it  is  found  regular  in  all  other  respects,  and  that  there 
are  no  valid  adverse  claims,"  and  the  same  went  of  record  February 
14, 1889,  as  timber-culture  entry  No.  2630. 

On  March  29, 1889,  Ellen  M.  Simpkins  applied  to  make  homestead 
entry  of  the  land  under  sections  2304-5  and  7  of  the  Revised  Statutes, 
as  the  widow  of  Otis  J.  Simpkins,  deceased,  and  also  to  make  final 
proof,  dating  her  residence  from  October,  1883,  and  deducting  from  the 
five  years  residence  required,  three  years  service  of  her  husband  dur- 
ing the  war  of  the  rebellion. 

This  application  was  considered  by  your  letter  "  K**  of  September 
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18, 1889,  which  authorized  a  bearing,  the  local  officers  recommending 
the  allowance  of  her  application  and  the  canceUation  of  Hays'  timber- 
culture  entry. 

Your  decision  of  July  27, 1891,  is  adverse  to  the  application  of  Mrs. 
Bimpkins,  and  rests  upon  laches  on  her  part  in  making  claim  to  the 
land. 

Said  decision  states: 

The  records  sho-w  that  from  and  after  Fehmary  21, 1887,  the  land  -was  a  part  of 
the  public  domain,  and  subject  to  the  claim  of  the  first  legal  applicant.  Mr.  Simp- 
kins,  it  appears,  lived  for  nine  months  after  this  fact  was  made  apparent,  and  died 
without  having  applied  for  it. 

After  her  husband's  death,  Mrs.  Simpkins  did  not  attempt  io  hold  the  land  by 
virtue  of  any  right  vested  in  him,  but  she  applied  for  it,  and  purchased  it  from  the 
State  as  an  independent  transaction  of  her  own;  nor  did  she,  at  any  time  prior  to 
the  entry  of  the  land  by  Hays,  attempt  to  secure  it  under  any  law  of  Congress  re- 
lating to  the  public  lands.  She  says  she  never  applied  for  it  at  the  U.  S.  land  office, 
because  she  did  not  suppose  it  was  government  land,  as  there  was  no  plat  in  the 
office,  to  her  knowledge,  up  to  February,  1888. 

It  seems  evident  that  Mrs.  Simpkins  made  a  mistake  in  applying  to  the  State,  in- 
stead of  to  the  United  States ;  but,  in  my  judgment,  her  mistake  is  now  past  reme- 
dying, and  your  decision  is,  therefore,  reversed. 

The  case  comes  to  this  Department  upon  her  appeal  from  said  de- 
cision. 

In  the  first  place,  it  must  be  remembered  that,  until  the  filing  of 
the  plat  in  the  local  ofSce,  the  land  can  not  be  said  to  be  subject  to 
entry.  This  was  not  until  after  the  death  of  Mr.  Simpkins,  and  it 
can  not  be  urged  that  he  was  in  default  in  not  applying  to  make  entry 
during  his  lifetime.  I  think  from  what  has  been  before  stated  that  his 
purpose  in  settling  upon  the  land  has  been  made  apparent,  viz:  a  de- 
sire to  secure  a  home.  It  is  true  that  both  he  and  his  wife  looked  to 
the  State  for  title,  because  it  seems  to  have  been  generally  believed 
that  the  land  belonged  to  the  State,  but  I  do  not  think  this  fact  can 
militate  against  their  rights  in  the  premises. 

In  the  case  of  school  lands,  the  title  passes,  if  at  all,  upon  the  identi- 
fication of  the  same  by  the  government  survey.  The  land  in  question 
was  returned  as  a  part  of  a  school  section — viz :  section  16.  The  State 
claimed  it,  and  upon  the  application  of  Mrs.  Simpkins,  sold  it  to  her. 
Believing  her  title  good,  she  rested  thereon. 

Even  the  local  officers  had  doubts  as  to  the  status  of  the  land,  and^ 
when  applied  for  by  Hays,  sought  Instructions  from  your  office. 

It  was  upon  this  application  that  your  office  held,  in  letter  of  Febru- 
ary 6, 1889,  that  the  land  did  not  belong  to  the  State,  and  during  the 
next  month  Mrs.  Simpkins,  hearing  of  your  holding,  presented  the  ax>» 
plication  under  which  she  now  claims.  The  sole  reason  for  the  refusal 
of  her  application  is  on  account  of  the  timber-culture  entry  by  Hays. 
At  the  dates  of  his  application  and  entry  there  were  improvements 
upon  this  land,  valued  at  many  hundred  dollars,  consisting  of  house. 
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barn,  and  nearly  the  entire  tract  under  cnltivation.    Hays  most  have 
had  knowledge  of  these  facts,  and  can  it  be  held,  under  the  peculiar ' 
facts  of  this  case,  that  this  land  is  subject  to  the  oi>erat]on  of  the  tim- 
ber-culture laws,  and  as  against  the  owner  of  said  improvements,  who 
is  duly  qualified  and  seeking  to  make  entry  of  the  landf    I  think  not. 

I  am  aware  that  it  has  been  held  that  occupancy  and  possession  of 
land  by  one  who  asserts  no  record  claim  thereto  within  the  period  pro- 
vided by  law  does  not  exclude  such  land  from  entry  under  the  timber- 
culture  law,  but,  in  the  present  case,  I  do  not  think  that  claimant  can 
be  held  to  be  in  default  in  the  matter  of  asserting  her  claim. 

It  is  true  that  this  laud,  not  belonging  to  the  State,  was  legally  sub- 
ject to  entry  as  soon  as  the  approved  plat  of  survey  was  filed  in  the 
local  office,  but,  until  your  office  formally  held  that  it  did  not  pass  to 
the  State,  no  application  would  be  received  by  the  local  officers,  and  it 
would,  to  my  mind,  be  a  great  injustice  to  hold  her  in  default  for  not 
applying  to  make  entry  before  it  had  been  determined  not  to  belong  to 
the  State. 

I  must  therefore  reverse  your  decision,  direct  the  cancellation  of 
Hays'  timber-culture  entry  and  the  allowance  of  the  entry  by  Mrs. 
Simpkins  as  applied  for. 


OKLAHOMA  LANDS-SECOND  HOMESTEAD. 

D.  A.  Harvey. 

The  right  to  make  a  second  homestead  entry  is  not  conferred  by  the  act  of  March  8^ 
1891,  opening  to  entry  the  Cheyenne  and  Arapahoe  lands  in  Oklahoma. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land 

Officey  September  12^  1892. 

Yours  of  August  24, 1892  was  duly  received.  You  ask  the  opinion 
of  the  Department  as  to — 

whether  those  who  have  for  any  cause  failed  to  secare  a  title  in  fee  to  a  homestead 
nnder  existing  law,  or  who  made  entry  under  what  is  known  as  a  "  comma  tat  ion 
provision"  of  the  homestead  law  are  qualified  to  make  a  homestead  entry  upon  the 
Cheyenne  and  Arapahoe  lands. 

The  provisions  prescribing  how  said  lands  shall  be  disposed  of  are 
found  in  section  16  of  the  act  of  March  3, 1891  (26  Stat.,  989-1026),  from 
which  I  quote  as  follows: 

That  whenever  any  of  the  lands  acquired  by  either  of  the  three  foregoing  agree- 
ments respecting  lands  in  the  Indian  or  Oklahoma  Territory  shall,  by  operation  of 
law  or  proclamation  of  the  President  of  the  United  States,  be  open  to  settlement 
they  shall  be  disposed  of  to  actual  settlers  only^  under  the  provisions  of  the  home- 
stead and  townsite  laws  (except  section  twenty-three  hundred  and  one  of  the  Revised 
Statutes  of  the  United  States,  which  shall  not  apply). 

There  is  nothing  in  these  provisions  to  take  the  lands  in  question  out 
of  the  general  rule  as  to  the  allowance  of  second  homestead  entrieS| 
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which  is  that  one  who  makes  a  homestead  entry  thereby  exhausts  his 
rights  under  that  law,  and  will  not  be  allowed  to  make  a  second  entry. 
There  are  exceptions  to  that  rule,  as  where  one  has  made  entry,  after 
the  exercise  of  due  diligence  on  his  part,  of  land  not  habitable,  or  where 
the  first,  through  no  fault  of  the  claimant,  can  not  be  carried  to  patent, 
or  where  the  first  was  not  for  the  land  intended  to  be  taken,  the  entry- 
man  having  exercised  due  care  in  the  matter,  etc.  The  act  of  March 
2, 1889  (25  Stat.,  854)  provides  for  second  homestead  entries  by  the  class  . 
of  persons  therein  described. 

The  commutation  of  a  homestead  entry  is  held  to  be  an  entry  under 
the  homestead  law,  and  therefore  one  who  has  acquired  title  to  a  tract 
of  land  by  that  process  is  held  to  have  exhausted  his  homestead  right, 
and  can  not  be  allowed  to  make  another  homestead  entry.  Frank  J. 
Lipinski  (13  L.  D.,  439).  When  the  Seminole  lands  were  purchased,  it 
was  provided  they  should  be  disposed  of  under  the  homestead  laws 
only,  with  the  proviso,  <^That  any  person  who  having  attempted  to, 
but  for  any  cause,  failed  to  secure  a  title  in  fee  to  a  homestead  under 
existing  law,  or  who  made  entry  under  what  is  known  as  the  commuted 
provision  of  the  homestead  law,  shall  be  qualified  to  make  a  homestead 
entry  upon  said  lands,"  (act  of  March  2, 1889,  25  Stat.,  9801004),  and 
it  was  probably  a  knowledge  of  this  that  caused  the  inquiry  as  to  these 
Cheyenne  and  Arapahoe  lands;  but  as  we  have  seen,  no  provision 
similar  to  that  above  quoted  firom  the  act  of  1889  was  inserted  in  that 
of  1891.  Each  case  must  be  disposed  of  on  its  merits  as  it  comes  before 
the  Department,  and  it  is  impossible  to  give  any  general  rule  to  cover 
all  caseS|  but  the  foregoing  principles  will  apply  to  cases  coming  within 
them. 

FOSFSITBD  BAILBOAD  LANBS-BIGHT  OF  SNTBT. 

SouTHEBN  Pacific  E.  B.  Co.  v.  Thomas. 

▲  aettler  on  railroad  lands  forfeited  by  the  act  of  September  29, 1890,  is  entitled  nnder 
section  2,  of  said  act,  as  amended  by  act  of  February  18, 1891,  to  a  preferred  right 
of  entry  for  six  months  from  the  promulgation  of  instructions  relative  to  the 
restoration  of  said  lands. 

Acting  Secreta/ry  Chandler  to  the  Commissioner  of  the  General  Land 

Offlcej  September  16^  1892. 

This  case  arose  upon  the  application  by  John  Thomas  to  make  home- 
stead entry  of  lots  1,  2,  3,  4,  and  5,  Sec.  6,  T.  U  S.,  E.  6  B.,  M.  D.  M., 
San  Francisco  land  district^  California,  accompanied  by  affidavits  tend- 
ing to  show  that  said  tracts  were  excepted  from  the  grant  for  the  South- 
em  Pacific  Railroad  Company,  by  reason  of  the  settlement  claim  of 
one  Francisco  Luna,  existing  at  the  date  of  the  definite  location  of  the 
TosA. 

Upon  the  testimony  taken  at  the  hearing  had  on  said  allegations,  the 
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local  ofBcers  held  the  land  to  have  been  excepted  from  the  grant,  and 
your  decision  of  March  11,  ltS90,  sustained  that  of  the  local  office. 

Upon  appeal  this  Department,  in  its  decision  of  June  15, 1891,  modi- 
fled  your  decision  and  held  that  the  settlement  claim  of  Luna  did  not 
extend  to  lots  1,  2,  and  5,  and  rejected  the  application  by  Thomas  as 
to  said  lots. 

It  appears  that  Thomas  was  notified  of  said  decision  by  registered 
letter,  April  1, 1892,  and  on  the  28th  of  that  month  he  filed  in  the  local 
office  a  motion  for  review,  which  is  now  under  consideration. 

The  first  ground  upon  which  the  motion  is  based  is  as  follows :  "The 
land  embraced  in  this  hearing  is  opposite  the  unconstructed  portion  of 
the  road  between  Tres  Pinos  and  Alcalde,  and  was  restored  to  the 
public  domain  by  the  act  of  September  29,  1890." 

Upon  inquiry  at  your  office,  I  learn  that  said  lots  are  opposite  the 
unconstructed  portion  of  the  road,  and  were  included  in  the  restoration 
of  July  27, 1892.  The  company  can  therefore  have  no  claim  to  them, 
and,  as  Thomas  appears  to  be  a  resident  upon  the  land,  having  settled 
thereon  in  1875,  it  would  seem  that,  under  section  2  of  the  forfeiture 
act  of  September  29, 1890  (26  Stat.,  496),  he  is  entitled  to  a  preferred 
right  of  entry  for  six  months  firom  the  promolgation  of  instructions  by 
your  office  relative  to  the  restoration  of  said  lands.  See  amendatory 
act  of  February  18, 1891  (26  Stat.,  764). 

Should  he  renew  his  application  within  the  time  stated,  he  will  be 
permitted  to  enter  all  the  lands  originally  claimed,  and  the  former  de- 
cision of  this  Department,  in  so  far  as  it  may  be  in  conflict  herewith,  is 
recalled. 


FORFEITED  RAILROAD  LANDS— ACT  OF  JUNE  d5,  1899. 

Instructions. 

The  act  of  Jane  25,  1892,  amending  the  forfeiture  act  of  September  29, 1890,  extends 
the  period  within  which  ''actual  residents''  under  section  3,  of  said  act  are 
entitled  to  the  right  of  purchase  until  September  29,  1893.  The  amendatory  act 
of  February  18, 1891,  so  far  as  in  conflict  with  the  later  act  is  thereby  repealed. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  September  16, 1892. 

I  am  in  receipt  of  your  letter  of  August  10, 1892,  asking  for  a  con- 
struction of  the  act  of  June  25,  1892,  amending  the  act  of  September 
29, 1890,  (26  Stat.,  496),  as  follows— 

That  section  three  of  an  act  entitled  "An  act  to  forfeit  certain  lands  heretofore 
gnmted  for  the  porpose  of  aiding  in  the  constrnction  of  railroads,  and  for  other 
porpoeea,"  be  and  the  same  is,  amended  so  as  to  extend  the  time  within  which  per- 
sona actually  residing  upon  lands  forfeited  by  said  act  shall  be  permitted  to  purchase 
the  same  in  quantities  and  upon  the  terms  provided  in  said  section  at  any  time 
within  three  years  from  the  passage  of  said  actb 
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Inasmuch  as  '<  said  act"  was  passed  September  29, 1890,  (the  date 
of  its  approval)  '<  three  years  from  the  passage  of  said  acf  would  ex- 
pire  on  September  29, 1893. 

Such  was  the  construction  given  to  the  above  cited  act  by  Gommis- 
sioner  Garter  in  his  letter  to  this  Department  of  January  16, 1892, 
which  was  transmitted  to  the  chairman  of  the  Senate  Committee  on 
Public  Lands  on  January  23, 1892,  with  the  approval  of  this  Depart- 
ment. See  Congressional  Becord,  Fifty-second  Congress,  First  Ses- 
sion, p.  5755. 

It  will  be  observed  that  the  act  above  cited  makes  no  reference  to 
the  act  of  February  18, 1891  (26  Stat.,  764),  which  amended  the  act  of 
September  29, 1890,  as  follows: 

So  that  the  period  within  which  settlers,  purchasers,  and  others  under  the  pro- 
visions of  said  act  may  make  application  to  purchase  lands  forfeited  thereby  or  to 
make  or  move  to  perfect  any  homestead  entries  which  are  preserved  or  authorized 
under  said  act,  when  such  period  begins  to  ran  from  the  passage  of  the  act,  shall 
begin  to  run  from  the  date  of  the  promulgation  by  the  Commissioner  of  the  General 
Land  Office  of  the  instructions  to  the  officers  of  the  local  land  offices,  for  their  direo- 
tion  in  the  disposition  of  said  lands. 

This  act  of  February  18, 1891,  still  applies  to  the  second  section  of 
the  act  of  September  29, 1890,  and  remains  in  force  as  to  tl^at  section, 
bnt  does  not  apply  to  the  third  section  of  said  act  so  far  as  it  relates 
to  "persons  actually  residing  upon  lands  forfeited  by  said  act,'^  be- 
cause its  operation  as  to  said  third  section  so  far  as  actual  residents 
only  are  concerned,  is  repealed  by  implication  by  the  act  of  June  25, 
1892,  being  inconsistent  therewith. 

The  "period"  to  make  homestead  entry  mentioned  in  the  second  sec- 
tion of  the  act  of  September  29, 1890,  is  "within  six  months  after  the 
passage  of  this  act,'^  which  period  is  extended  by  the  act  of  February 
18, 1891,  so  that  it  begins  to  run  from  the  date  of  said  "promulgation'^ 
instead  of  the  "passage"  of  the  act. 

The  period  for  purchase  by  persons  "in  possession"  of  lands  men- 
tioned in  the  third  section  of  the  act  of  September  29, 1890,  is  "any 
time  within  two  years  from  the  passage  of  this  act,"  which  period,  in 
the  cases  of  actual  residents  only  is  extended  by  the  act  of  June  25, 
1892,  to  "  any  time  within  three  years  from  the  passage  of  said  act," 
which  is  a  specific  direction  that  in  such  cases  one  year  longer  time  be 
given  to  purchase,  and  therefore  that  in  those  cases  the  said  period 
runs  to  September  29, 1893.  The  act  of  February  18,  1891,  is  still  in 
force  as  to  said  third  section  of  the  act  of  September  29, 1890,  as  to 
persons  merely  "in  possession"  of  said  lands,  but  who  are  not  "persons 
actually  residing  upon  lands  forfeited  by  said  act,"  which  latter  persons 
only  are  affected  by  the  act  of  June  25, 1892. 
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PBACTICS-AFFIDATIT  OF  COKTEST— COBBOBOBATIOK. 

Epps  V.  KntBY. 

A  oorroboratory  affidavit  which  sets  forth  that  the  affiants  are  acqaainted  with  the 
land  in  qneetion  and  believe  the  statements  contained  in  the  affidavit  of  contest 
are  true,  is  sufficient  nnder  role  8  of  Practice. 

Concaning  decisions  of  the  local  and  General  Land  Office  as  to  questions  of  fact  are 
generally  accepted  as  conclusive  by  the  Department,  where  the  evidence  is  con- 
flicting. 

Acting  Beoretary  Chandler  to  the  Commissioner  of  the  OeneraX  Land 

Office^  September  16y  1892. 

On  the  23d  of  October,  1885,  Brandon  Kirby  made  desert  land  entry 
for  the  S.  i  of  the  SE.  J  of  Sec.  24,  the  NB.  J  of  the  NE.  J  of  Sec.  25,  T. 
10  S.,  R.  13  E.,  the  SW.  i  of  the  SW.  J  of  Sec.  19,  and  the  NW.  i  of  the 
KW.  J  of  Sec.  30,  T.  10  8.,  E.  14  B.  (unsurveyed  land),  in  Las  Graces 
land  district,  New  Mexico. 

On  the  21st  of  April,  1888,  Henry  C.  Epps  filed  an  affidavit  of  contest 
against  said  entry,  except  as  to  the  SW.  J  of  the  SE.  ^  of  Sec.  24,  and 
on  the  8th  of  September,  1891,  you  affirmed  the  decision  of  the  local 
officers,  and  held  for  cancellation  that  portion  of  Elirby's  entry  contested 
by  Epps.  An  appeal  from  your  decision  brings  the  case  to  the  Depart- 
ment. 

While  the  errors  complained  of  in  your  decision  are  enumerated  in 
six  specifications,  only  two  questions  are  presented  for  consideration 
by  the  appeal.  These  are  the  sufficiency  of  the  contest  affidavit,  and 
the  character  of  the  land. 

In  his  affidavit  the  contestant  alleged  that  the  land  covered  by  the 
entry  of  Kirby,  or,  at  least,  the  one  hundred  and  sixty  acres  thereof, 
contested  by  him,  is  in  no  resx)ect  desert  land,  that  it  is  capable,  and 
annually  in  fact  does  produce  crops  of  good  grass,  from  which  good  and 
sound  hay  can  be  made  in  large  quantities;  that  the  same  covers  said 
tract;  that  said  land  had,  at  the  time  of  making  said  entry,  and  still 
has,  a  considerable  growth  of  timber  thereon,  which  covers  a  good  por- 
tion of  the  tract;  that  the  greater  portion  of  the  soil  of  said  tract  is  of 
sufficient  humidity  to  annually  grow  cereals  and  other  crops.  To  this 
affidavit  by  Epps  is  added  one  signed  by  Benjamin  B.  Adams  and  W. 
T.  Alston,  in  which  they  say 

They  have  read  the  foregoing  affidavit  of  Henry  G.  Epps,  and  know  the  contents, 
and  know  the  land  in  said  affidavit  and  entry  state<l,  and  they  beUeve  the  statements 
therein  to  be  true,  and  that  said  contestant  is  a  respectable  person,  and  they  have  no 
interest  directly  or  indirectly  in  said  issue. 

At  the  trial  the  counsel  for  Kirby  objected  to  the  introduction  of  any 
evidence  under  the  allegations  filed  as  the  grounds  of  contest,  for  the 
reason  that  the  same  does  not  specify  or  set  forth  any  fact  or  reason 
showing  that  said  desert  land  entry  was  not  made  in  full  compliance 
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with  law,  and  for  the  reason  that  the  facts  charged  do  not  snpport  the 
conclusions,  and  that  if  every  fact  alleged  were  proven  it  would  not 
alter  or  affect  the  rights  of  the  contestee. 

This  objection  was  overruled,  the  trial  proceeded,  and  resulted  in  a 
decision  by  the  local  officers  in  favor  of  the  contestant.  In  his  appeal 
therefrom  to  your  office,  the  counsel  for  Kirby  raised  a  question  upon 
the  sufficiency  of  the  corroboration  of  the  contest  affidavit,  and  insisted 
not  only  that  the  affidavit  was  insufficient,  but  that  it  was  not  corrob- 
orated, and  hence  conferred  no  jurisdiction  upon  the  local  officers. 

You  held  that  the  affidavit  stated  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  it  was  too  late  to  raise  a  question  as  to  the 
sufficiency  of  its  corroboration,  upon  appeal;  that  that  question  should 
have  been  raised  before  proceeding  to  trial.  Both  before  you,  and  in 
the  apx>eal  now  before  the  Department,  counsel  for  Kirby  claim  that 
the  objection  to  the  sufficiency  of  the  contest  affidavit  included  the 
corroboration  thereof  as  corroboration  was  one  of  the  requirements  of 
such  affidavit,  and  it  was  not  necessary,  therefore,  to  object  separately 
to  the  sufficiency  of  the  affidavit,  and  also  to  that  of  the  corroboration. 

In  this  position  I  think  the  counsel  are  correct,  but  giving  them  the 
benefit  of  their  exception,  it  avails  them  nothing  for  the  reason,  as  I 
view  it,  that  the  affidavit  and  corroborative  evidence  do  state  a  cause 
of  action  and  are  sufficient  to  put  the  entryman  to  proof  in  support  of 
the  issue. 

The  Department  has  repeatedly  held,  one  of  the  latest  cases  on  that 
subject  being  Paulson  v.  Owen  (15  L.  D.,  114)  that  an  affidavit  of  con- 
test may  be  based  on  the  information  and  belief  of  the  contestant.  It 
was  also  held  in  the  case  of  Hyde  et  al.  v.  Warren  et  al.  (14  L.  D.,  576), 
that  an  affidavit  of  corroboration  may  be  made  on  the  information  and 
belief  of  the  affiant.  This  is  not  contained  in  the  syllabus  to  that  case, 
but  the  statement  on  page  579,  as  to  the  contents  of  the  affidavit  of 
corroboration  therein  under  discussion,  and  the  conclusion  reached 
thereon,  as  stated  on  page  588  of  said  decision,  justifies  the  statement 
made. 

On  the  27th  of  June,  1887,  the  department  issued  a  circular  of  in- 
struction (5  L.  D.,  708),  prescribing  what  lands  were  not  desert,  and 
subject  to  desert  land  entry,  under  the  act  of  March  3, 1877  (19  Stats., 
377).  Such  lands  were  divided  into  four  classes,  including  those  which 
produced  native  grasses  sufficient  in  quantity,  if  unfed  by  grazing  ani- 
mals, to  make  an  ordinary  crop  of  hay  in  usual  seasons;  those  which 
will  produce  an  agricultural  crop  of  any  kind,  in  amount  to  make  the 
cultivation  reasonably  remunerative,  and  those  which  contain  sufficient 
moisture  to  produce  a  natural  growth  of  trees. 

In  substance,  the  charges  of  Epps  were  that  the  land  embraced  in 
the  entry  of  Kirby  was  such  land  as  was  described  in  the  departmental 
circular  as  non-desert.  He  said  nothing  about  artificial  irrigation, 
neither  did  the  circular  mention  that  subject  in  enumerating  the  land 
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which  could  not  be  entered  under  the  law.  I  am  clearly  of  the  opinion 
that,  if  the  alle^tions  contained  in  the  affidavit  of  Epps  are  true,  the 
land  was  not  subject  to  entry  as  desert  land. 

The  corroboration  was  by  two  reputable  persons,  who  made  oath  that 
they  had  read  the  affidavit,  and  knew  the  land  to  which  it  referred,  and 
that  they  believed  the  statements  in  the  affidavit  in  relation  to  the  land 
were  true.  I  think  this  was  an  affidavit  ^4n  support  of  the  allegations 
made"  by  Epps,  which  is  the  corroboration  required  by  rule  3  of  the 
rules  of  practice. 

The  question  of  law,  as  to  the  sufficiency  of  the  contest  affidavit  and 
its  corroboration,  being  found  by  me  against  the  contestant,  the  only 
other  question  in  the  case  is  that  of  fact,  as  to  the  character  of  the  land. 
Upon  this  question  there  have  been  concurring  decisions  by  the  local 
officers  and  your  office.  It  was  said  in  Oonly  v.  Price  (9  L.  D.,  490), 
that  concurring  decisions  of  the  local  and  the  general  land  offices  as  to 
questions  of  fact  are  generally  accepted  as  conclusive  by  the  depart- 
ment, where  the  evidence  is  conflicting.  I  have  not  adopted  that  rule 
in  the  case  at  bar,  without  a  careful  examination  of  the  great  mass  of 
of  very  conflicting  evidence  submitted  at  the  hearing.  This  evidence 
is  such,  that  fair  minds  might  arrive  at  different  conclusions  as  to  what 
it  establishes.  Under  such  circumstances  the  department  will  not 
interfere.  Mary  GampbeU,  9  L.D.,  331.  Kotwithstanding  the  irrecon- 
cilable character  of  the  evidence  in  the  case,  I  think  a  preponderance 
thereof  Justifles  the  concurring  decisions  already  rendered  therein,  and 
the  conclusion  reached  in  the  decision  appealed  from  is  therefore  ap- 
proved and  affirmed. 


SSTTLEMBNT  BIGHT-ACT  OF  JUNS  90,  1800. 

Johnson  t?.  Obawfoed. 

The  word  "day"  as  employed  in  Boction  8^  aot  of  Jane  90, 1890,  opening  to  settle- 
ment and  entry  certain  reservoir  lands,  is  not  restricted  to  the  "bnsinessday'' 
recognized  in  the  practice  of  the  local  office,  bat  contemplates  the  calendar  day 
of  twenty-fonr  hoars;  and  a  settlement  on  said  lands,  made  after  the  beginnin^^ 
of  said  day  and  prior  to  the  entry  of  another  on  the  same  day,  defeats  the  right 
of  saoh  entry  man. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  September  21^  1892. 

The  land  involved  in  this  appeal  is  the  S.  ^  of  SE.  J,  Sec  32,  T.  37  ^^ 
•B.  9  E.,  Wausan,  Wisconsin,  land  district. 

The  record  shows  that  John  M.  Crawford  made  homestead  entry  of 
said  tract  December  20, 1890.  On  Jannary  3, 1891,  John  Johnson  pre- 
sented his  application  to  make  homestead  entry  of  the  same  lands, 
which  was  refased  on  the  ground  that  the  land  had  been  segregated  by 
the  defendant's  entry.    He  also  filed  an  affidavit  stating  that  he  had 
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settled  on  said  land  <^  December  20, 1890,  two  minutes  after  12  o'clock 
a.  m.,"  reciting  his  improvements  and  their  value.  A  hearing  was  had 
before  the  local  officers  and  as  a  result  thereof,  they  found  that  John- 
son had  ^^rnade  a  htma  fide  settlement  upon  the  land  and  has  main- 
tained his  residence  thereon  in  good  faith;  he  has  the  prior  right  to  the 
same,  and  Crawford's  entry  should  therefore  be  canceled."  Crawford 
appealed,  and  you  by  letter  of  November  2, 1891,  affirmed  their  deci- 
sion, whereupon  he  prosecutes  this  appeal. 

The  errors  discussed  in  the  briefs  of  counsel  and  apparently  relied 
upon  for  a  reversal  of  your  decision,  are  as  follows: 

Third.  In  holding  the  aot  of  May  14, 1880  (21  Stat.,  140)  applicable  to  or  in  any 
-wise  controlling  thia  case. 

Fourth.  In  applying  to  this  case  the  rule  that  settlement  at  any  hour  of  the  day, 
is  aathorized  and  legal. 

Fifth.  In  holding  that  the  prohibition  of  settlement  upon  the  land  in  contest  im- 
posed by  the  special  act  of  June  20,  1890  (26  Stat.,  169)  restoring  this  land  to  the 
public  domain  "before  the  day  on  which  such  lands  shaU  be  subject  to  homestead 
entry  at  the  seyeral  land  offices"  authorized  settlement  thereon  the  instant  after 
midnight,  although  by  practice  and  previous  public  announcement  the  doors  of  the 
local  land  office  were  not  open  to  permit  homestead  entry  by  Crawford  until  9  o'clock 
of  the  morning  of  the  day  on  which  Johnson's  settlement  two  minutes  after  midnight, 
a.  m.,  is  admitted  to  have  been  made. 

Sixth.  In  holding  that  proper  construction  of  said  act  of  June  20, 1890,  and  the  word 
''day  "  as  used  therein  contemplated  the  twenty-four  hours  commencing  at  midnight. 

Seventh.  In  holding  that  Johnson's  settlement  if  held  as  commencing  at  9  o'clock 
a.  m.,  on  December  20, 1890,  has  priority  over  the  entry  of  Crawford,  because  not 
made  until  3  o'clock  p.  m.,  of  that  day. 

Eighth.  In  holding  that  the  act  in  question  providing  for  disposal  of  this  land  per- 
mitted settlement  thereon  prior  to  actual  entry  at  the  local  land  office. 

Ninth.  In  holding  for  cancellation  the  existing  entry  of  Crawford  and  affirming 
the  right  of  Johnson  to  make  entry  of  the  land. 

The  land  in  controversy,  with  others,  had  been  withdrawn  from  the 
market  £6r  reservoir  purposes  by  proclamation  of  the  President^  and  by 
act  of  Oongrees  June  20, 1890,  (26  Stat.,  169)  the  same  was  restored  to 
the  public  domain  subject  to  entry  under  the  homestead  law.  The  first 
section  provided: 

That  there  is  hereby  restored  to  the  public  domain  all  the  lands  described  in  cer- 
tain proclamations  of  the  President  of  the  United  States  in  the  State  of  Wis* 

eonain^  and  that  these  lands,  when  so  restored,  shall  be  subject  to  homestead  entry 
ofnly. 

Section  2  has  no  bearing  upon  the  issue  herein  involved.  Section  3, 
reads  as  follows : 

That  no  rights  of  any  kind  shall  attach  by  reason  of  settlement  or  squatting  upon 
any  of  the  lands  hereinbefore  described  before  the  day  on  which  such  lands  shall  be 
•abject  to  homestead  entry  at  the  several  land  offices,  and  until  said  lands  are  opened 
foot  settlement  no  person  shall  enter  upon  and  occupy  the  same,  and  any  person  yIo- 
Isting  this  proylslon  shall  never  be  permitted  to  enter  any  of  the  said  lands  or  ao- 
qnire  any  title  thereto.  This  aot  shaU  take  e£fect  six  months  after  its  approval  by 
the  President  of  the  United  States. 
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By  circular  of  July  22, 1890  (11  L.  D.,  212),  for  the  instruction  of  the 
local  officers,  it  was  said: 

You  will  observe  that  the  statute,  by  its  terms,  does  not  take  effect  until  Decem- 
ber 20, 1890,  no  entry  for,  or  settlement  upon,  said  lands  will  be  allowed  until  the 
expiration  of  that  time,  and  the  lands  are  made  subject  to  entry  under  the  home- 
stead law  only. 

The  facts  in  this  case  as  conceded  by  counsel  are,  that  Crawford 
made  entry  of  the  land  at  about  3  o'clock,  p.  m.,  of  December  20, 1890, 
after  having  stood  in  line  at  the  local  office  for  about  thirty  hours; 
that  Johnson  went  upon  the  land  at  two  minutes  past  12  o'clock,  a.  m., 
on  the  same  day,  settled  on  the  same  and  began  the  erection  of  his 
house,  which  he  speedily  completed  and  occupied  together  with  his 
family. 

Counsel  for  defendant  insist  that  the  proper  construction  of  Sec.  3, 
is  that  the  land  was  not  subject  to  settlement  until  9  o'clock  a.  m.,  of 
the  20th,  the  hour  which,  under  the  established  rules,  the  local  office 
was  open  for  the  transaction  of  business,  and  that  the  word  ^<day  "  as 
used  in  said  section  should  be  construed  to  mean  the  ^^  business  day" 
as  defined  by  the  rules,  and  not  the  calendar  day  of  twenty-four  hours. 
It  is  urged  by  counsel  that  to  put  the  latter  construction  on  the  sec- 
tion is  discriminating  in  favor  of  the  settler  and  against  the  entry- 
man  as  there  is  not  an  even  chance  between  the  two,  if  the  former  be 
allowed  to  initiate  his  right  several  hours  before  the  latter  can. 

There  are  two  methods  by  which  the  homestead  right  may  be  ini- 
tiated. Under  sections  2289  and  2290  (B.  S.,  421),  it  could  only  be 
done  by  entry,  and  this  continued  to  be  the  only  method  until  the 
passage  of  the  act  of  May  14, 1880  (21  Stat.,  140),  when  it  was  provided 
that  the  settler 

shall  be  allowed  the  same  time  to  file  his  homestead  application  and  perfect  his  orig- 
inal entry  in  the  United  States  Land  Office  as  is  now  allowed  to  settlers  under  the 
pre-emption  laws,  to  put  their  claims  on  record,  and  his  right  shall  relate  back  to 
the  date  of  settlement^  the  same  as  if  he  settled  under  the  preemption  law. 

So  that  at  the  time  the  land  in  controversy  was  open  for  settlement^ 
the  settler  could  select  which  of  the  methods  provided  by  Congress 
that  he  would  pursue,  and  in  the  race  for  the  land  the  one  first  initiat- 
ing his  right  under  the  law  had  the  superior  right  to  the  land.  See 
Tobias  Beckner  (6  L.  D.,  page  136). 

I  can  not  agree  with  counsel  in  his  interpretation  of  this  statute.  If 
Congress  intended  to  have  other  than  the  ordinary  eonstmction  put 
upon  the  word  ^^day"  as  therein  used,  it  certainly  would  have  said  so 
in  express  terms,  and  in  my  opinion  it  would  be  foreign  to  the  intention 
of  Congress  to  restrict  the  term  to  the  time  during  which  the  local  land 
office  is  open  for  business,-  that  is  from  9  a.  m.  to  4  p.  m.  It  is  a  well 
known  principle  of  construction  that  words  are  to  be  given  their  ordi- 
nary meaning  in  construing  a  statute.  Certainly  the  ordinary  meaning 
of  the  word  ^^day"  is  that  period  of  time  which  elapses  between  the 
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snccesaive  midnights.  (2  Blackstone,  141).  It  seems  to  me  that  any 
other  construction,  in  this  instance  at  least,  would  be  arbitrary.  The 
right  of  him  who  makes  a  bona  fide  settlement  has  always  been  recog- 
nized as  superior  to  a  simple  entry,  where  both  methods  are  provided. 
Murphy  v.  Taft  (1  L.  D.,  83). 

And  in  this  case  this  rule  works  no  hardship,  nor  does  it  discriminate 
in  favor  of  either.  Every  man  is  presumed  to  know  the  law.  If  the 
defendant  elected  to  rely  on  his  entry  he  did  so  from  ohoioe,  not  neces- 
sity. 

Your  decision  is  therefore  aflSrmed. 


pbacticb-affedavit  of  contest— amendment. 

Nesbitt  v.  !N'eal. 

The  leAual  of  the  local  office  to  allow  the  amendment  of  an  affidavit  of  contest  is 
not  an  abuse  of  disoretion,  where  the  amended  charge  is  much  more  comprehen- 
siye  than  the  original;  and  the  facte  therein  set  forth  are  known  to  the  contest- 
ant prior  to  the  commencement  of  his  action. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Ltmd  Offiee^  September  21^  1892. 

I  have  considered  the  case  of  John  F.  Nesbitt  v.  John  Keal,  involv- 
ing the  timber-culture  entry  made  by  the  latter  for  the  E.  ^  of  the  !N^E.  4 
and  the  N.  i  of  the  SB.  J  of  Sec.  11,  T.  7  K,  R.  4  W.,  Boise  City,  Idaho. 

The  entry  was  made  January  16, 1884.  Contest  affidavit  was  filed 
May  9, 1891,  alleging: 

That  the  said  claimant  has  not  planted  to  trees,  seeds^  or  enttings,  ten  acres  of 
said  entry,  or  any  amount^  at  any  time  since  said  entry  was  made,  or  at  aU;  and 
that  there  is  not  now  growing  on  any  portion  of  said  entry  ten  acres  of  trees,  seeds, 
or  cuttings,  or  any  amoant;  and  that  all  of  snch  fail  ore  to  comply  with  the  require- 
ments of  the  timber-cnltnre  law  still  continues. 

Hearing  was  had  on  June  29, 1 891.  Oounsel  for  the  defendant  moved  to 
dismiss  the  case,  on  the  ground  that  the  affidavit  did  not  set  forth  facts 
sufficient  to  warrant  the  cancellation  of  the  entry.  The  motion  was 
overruled.  The  first  witness  was  the  contestant,  who  on  cross-exam- 
ination admitted  that  the  entryman  had  planted  to  trees,  seeds  and 
cuttings  about  ten  acres  of  the  tract.  Thereupon  his  counsel  asked 
leave  to  file  an  amended  affidavit,  which  set  forth  that,  although  ten 
acres  of  the  tract  had  been  properly  planted, — 

None  of  said  cuttings  had  grown,  and  all  of  said  cuttings  are  now  dead  save  and  ex- 
cept not  to  exceed  one  hundred,  scattered  oyer  about  two  acres  of  land ;  that  said 
oattings  planted  as  aforesaid  have  not  been  protected  from  claimant's  stock  by 
fences  or  otherwise ;  that  aU  the  land  embraced  in  said  entry  is  arid  in  character, 
and  wUl  not  produce  an  agricultural  crop,  or  trees,  seeds,  or  cuttings,  8nroe.ssfuUy, 
without  artificial  irrigation;  that  no  portion  of  said  entry  planted  to  cuttings  as 
aforesaid  has  oyer  been  or  is  now  irrigated  by  oonduoting  water  thereon  or  other- 

1641— VOL  16 2Q 


d06  DECISIONS  RELATING  TO  THE   PUBLIC   LANDS. 

wise ;  that  all  of  said  entry  save  two  aores  is  now  in  its  natural  arid  condition,  and 
will  not  produce  trees,  seeds  or  cuttings  successfully  without  irrigation ;  that  claim- 
ant has  held  said  entry  for  more  than  seven  years  last  past,  and  he  has  not  now  to 
exceed  one  hundred  small  bushes  from  six  inches  to  two  feet  in  height  growing 
thereon;  that  all  other  trees,  seeds,  or  cuttings  planted  on  said  timber-culture  en- 
try, save  the  small  bushes  above  specified,  and  save  about  twelve  trees  near  claim- 
ant's house,  are  now  dead,  are  not  growing  and  will  not  grow ;  that  all  of  said  fail- 
ure continues  and  is  existing  at  the  date  of  the  filing  of  this  amended  affidavit. 

Counsel  for  the  defendant  objected  to  the  filing  of  the  amended  affi- 
davit, and  moved  to  dismiss  the  contest;  whereupon  the  register  and 
receiver  held — 

That  the  alleged  amended  affidavit  is  virtually  a  new  affidavit  of  contest;  that  the 
original  affidavit  of  contest  having  been  by  contestant  admitted  to  be  untrue  in 
the  leading  allegation  therein,  there  is  no  foundation  upon  which  to  rest  this  con- 
test.   The  amendment  oflTered  is  denied,  and  the  contest  is  dismissed. 

The  contestant  appealed  to  your  office;  and  October  12, 1891,  you 
affirmed  the  judgment  of  the  local  officers. 
Rule  2  of  Practice  provides  that — 

In  every  case  of  an  application  for  a  hearing,  an  affidavit  must  be  filed  by  the  con- 
testant with  tne  register  and  receiver,  fuUy  setting  forth  the  facts  which  constitute 
the  grounds  of  contest. 

and  Rule  8,  subdivision  6,  requires  that  the  notice  of  contest  must 
"briefly  state  the  grounds  and  purpose  of  the  contesf  The  object  of 
these  rules  is  that  the  party  against  whom  charges  are  made  may  know 
what  they  are,  and  come  to  trial  prepared  to  meet  them.  The  original 
affidavit  of  contest  in  the  case  at  bar  charged  only  failure  to  plant  and 
cultivate  the  tract  to  timber.  This  charge  was  all  that  he  was  called 
upon  to  meet.  The  allegation  of  neglect  to  protect  the  growing  plants 
from  the  inroads  of  stock,  of  failure  to  irrigate,  and  the  other  allega- 
tions in  the  second  affidavit,  were  charges  that  he  had  not  been  notified 
to  prepare  to  defend  himself  against  at  the  date  of  the  trial.  Amend- 
ments are  largely  within  the  discretion  of  the  trial  court  and  while  the 
register  and  receiver  in  the  interest  of  justice  might  have  allowed  the 
amendment  prayed  for  without  an  abuse  of  discretion,  allowing  the 
entryman  time  to  prepare  for  the  amended  charge,  yet,  as  it  was  so 
much  more  comprehensive  and  enlarged  upon  than  the  original,  it  was 
not  an  abuse  of  discretion  to  retiise  to  allow  the  affidavit  to  be  amended 
in  the  manner  desired,  especially  so,  as  it  is  apparent  that  the  con- 
testant must  have  known  when  he  filed  his  affidavit  of  contest  that  the 
facts  which  he  desired  to  incorporate  therein  upon  the  trial  existed  be- 
fore he  commenced  his  proceeding. 
Your  decision  dismissing  the  contest  is  affirmed. 
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KBLrNQTJTSHAUBNT— PBOTB8T. 

LA.UBITSON  V.  OABLSON. 

It  is  no  objeotion  to  action  npon  a  Telinqnishment  that  it  is  filed  without  the  knowl- 
edge or  consent  of  the  entryman'e  attorney. 

First  A89Mta/nt  Secretary  Oha/ndler  to  the  Oammissumer  of  the  General 

Land  Office^  September  28y  1892. 

By  letter  dated  February  23, 1892,  yon  transmitted  the  papers  in  the 
appeal  of  EUing  Lanritson,  filed  December  19, 1891,  from  your  decision 
of  October  6, 1891,  in  the  case  of  said  Lanritson  v.  John  G.  Carlson, 
goaidian  Andrew  Johnson,  insane,  involving  the  SW.  ^  Sec.  15,  T. 
122  !N^.,  B.  46  W.,  Benson,  Minnesota. 

You  find  that  Lauritson's  homestead  entry,  dated  June  20, 1887,  under 
which  he  claimed  said  laud  was  made  in  violation  of  Johnson's  right 
thereto  and  held  the  same  for  cancellation. 

Pending  said  appeal,  you  forward  by  letter  dated  May  7,  1892, 
Lauritson's  relinquishment  of  his  said  entry,  filed  December  7, 1891. 
Also  his  application,  dated  March  9, 1891,  for  the  repayment  of  fees 
and  commissions  paid  by  him  in  making  the  entry. 

On  February  25, 1891,  Lauritson  executed  a  like  relinquishment  and 
application  and  filed  the  same  in  your  office  March  1st,  following. 
These  papers  you  forward  by  letter  dated  March  17, 1892. 

By  said  letter  of  May  7,  you  also  forward  the  affidavit  of  Addison  J. 
Parker,  filed  April  16, 1892,  wherein  he  avers  that  he  is  the  duly  author- 
ized attorney  for  Lauritson  and  that  said  relinquishment  and  applica- 
tion were  filed  without  his  (Parker's)  authority  by  "  some  party  other 
than  himself."  He  accordingly  asks  that  they  be  neither  considered 
nor  given  "weight." 

Parker  asserts  no  interest  in  the  land  and  has  uone  in  the  suit  other 
than  as  attorney  for  Lauritson.  He  does  not  dispute  that  said  relin- 
quishment was  duly  executed  and  filed  by  the  latter.  His  protest  is 
therefore  without  a  base.  He  has  no  attorney's  lien  which  the  depart- 
ment can  enforce  by  refusing  to  recognize  Lauritson's  right  to  relin- 
quish his  entry. 

Lauritson,  in  consequence  of  his  relinquishment,  being  a  party  with- 
out interest,  his  appeal  here  need  not  be  considered. 


NOTICB-OBDEB  OF  CANCELLATION— ATTOIiNBY. 

Meyeb  V.  Bbown. 

Kotioe  of  cancellation  to  the  attorney  of  a  Buocessfnl  contestant  is  due  notice  to 
suck  party. 

First  Assistant  Secretary  (Jham,dler  to  the  Commissioner  of  the  General 

Land  Office^  September  30, 1892. 

I  have  considered  the  case  of  Edward  Meyer  against  John  M.  Brown, 
as  iHresented  by  the  appeal  of  the  fbrmer  firom  your  decision  of  Sep- 
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tember  28, 1891,  affirming  the  decision  of  the  local  officers,  dismissing 
his  contest  against  said  Brown. 

It  appears  that  Thomas  G.  Clark  made  timber  cnlture  entry  (So. 
2432)  for  the  8W.  i  of  Sec.  2,  T.  25  S.,  R.  17  W.,  on  October  8, 1878  at 
Larned,  Kansas. 

On  September  18, 1884,  Edward  Meyer  initiated  a  contest  against 
the  same,  and  a  hearing  was  had  IS^ovember  12, 1884,  when  Clark  made 
default  of  api)eai*auce,  and  decision  was  rendered  in  &yor  of  the  con- 
testant Said  entry  was  afterwards  cancelled,  and  on  October  1, 1885, 
the  local  officers  mailed  a  letter  to  P.  0.  Hughes,  the  attorney  of  record 
for  said  Meyer,  giving  him  notice  of  said  cancellation.  This  letter  was 
received  by  Hughes  before  October  10, 1885. 

On  October  7, 1885,  John  O.  Patten  made  timber  culture  entry  (Ko. 
6035)  for  said  land,  which  was  cancelled  December  6,  1886. 

On  December  27, 1887,  John  M.  Brown  made  timber  culture  entry 
(So.  6758)  for  said  tract. 

In  the  meantime,  on  November  18, 1885,  said  Meyer  made  applica- 
tion to  enter  said  tract  under  the  timber  culture  law,  claiming  that  the 
preference  right  to  do  so  enured  to  him  as  the  successful  contestant 
against  said  Clark. 

The  local  officers  rejected  his  application  for  the  reason  that  said 
Patten's  entry  was  then  upon  the  records. 

From  this  action  Meyer  appealed,  alleging,  inter  alia^  that  he  had 
received  no  notice  of  the  cancellation  of  Clark's  entry  till  November 
17, 1886,  when  he  accidently  heard  of  it,  and  that — 

He  has  reason  to  believe,  and  does  believe;  that  said  P.  C.  Hughes  neglected  to 
notify  him,  the  said  Meyer,  in  order  that  the  said  Meyer  might  not  exercise  his 
preference  right  of  entry,  and  that  by  the  failure  to  notify  the  said  Meyer,  the  can- 
cellation of  the  said  entry  might  enure  to  the  benefit  of  the  said  John  C.  Patten ; 
and  that  the  said  P.  0.  Hughes  did  wilfully  and  frandulently  conspire  with  the  said 
John  C.  Patten  to  cheat  and  dei&aud  said  Meyer  out  of  said  timber  claim. 

By  letter  of  September  5, 1888,  you  directed  the  local  officers  to  ad- 
vise Meyer  that  if  he  would  make  a  ibrmal  application  to  enter  said 
tract  within  thirty  days'  time,  such  act  would  be  considered  sufficient 
basis  for  a  ahearing.  Meyer  complied  with  this  requirement,  and  a 
hearing  was  ordered  and  trial  had  January  23, 1889. 

On  August  7, 1889,  the  local  officers  rendered  their  opinion  that  the 
contest  should  be  dismissed,  and  that  Brown's  entry  should  remain 
intact  upon  the  records,  which  decision  was  affirmed  by  you,  as  already 
stated. 

Meyer  failed  to  exercise  his  preference  right  of  entry  within  the 
thirty  days  after  his  attorney  was  notified  of  the  cancellation  of  Clark's 
entry.  N^otice  to  his  attorney  must  be  deemed  notice  to  him.  Eule 
106,  Bules  of  Practice;  Beed  v.  Oasner  (9  L.  D.,  170).  The  burden  of 
proof,  therefore,  rested  upon  him  to  establish  the  charge  of  fraud  and 
conspiracy  made  against  his  attorney,  in  order  to  show  that  he  no 
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longer  snataoned  that  relatiou  to  hig  client,  but  had  practically  severed 
it.  The  evidence  failed  to  establish  this  charge.  It  seems  evident  that 
no  letter  notifying  Meyer  of  said  cancellation  was  addressed  to  him  at 
Oarfield,  his  post<office  address,  either  by  his  attorney  or  the  local 
officers,  and  yet  that  is  his  address  plainly  written  npon  his  applica- 
tion, and  he  swears  that  he  gave  the  same  address  to  his  attorney,  and 
is  corroborated  in  that  statement  by  a  witness  who  was  present  and 
heard  it 

While  this  failure  to  notify  him  may  show  negligence  on  the  part  of 
his  attorney,  it  falls  short  of  proving  fraud  and  conspiracy  with  the 
opposite  parly.  It  follows  that  Meyer's  application  to  enter  the  land 
filed  November  18, 1885,  conferred  no  rights  upon  him,'  because  the  land 
was  then  segregated  by  Patten's  entry.  Goodale  v.  Olney  (13  L.  D. 
498).  Inasmuch  as  it  was  not  a  legal  application,  it  had  no  force  or 
effect  when  Patten's  entry  w^  cancelled.  The  tract  then  became  va- 
cant public  land  subject  to  the  first  legal  applicant,  and  so  continued 
from  December  6, 1886,  to  December  27, 1887|  when  Brown  made  his 

entry. 
Your  judgment  is  affirmed. 


MININQ  CLAIM— SURVKY-CONMilCT. 

Bmeetallio  Mining  Company. 

In  ease  of  a  mineral  entry  that  is  in  conflict  with  a  prior  pre-emption  olaim  the  land 
embraced  within  said  entry  that  lies  beyond  the  point  where  the  lode  or  vein 
intersects  said  pre-emption  claim  mnst  be  excluded  from  the  mineral  survey. 

Becretary  Nbhle  to  the  Oommiasioner  of  the  General  Land  Office^  October 

i,  189J2. 

I  have  eonsidered  the  appeal  of  the  Bi-metallio  Milling  Company 
from  yonr  decision  of  October  24,1891,  holding  for  cancellation  mineral 
entry  Ko.  2260  of  the  Bassett,  Jr.,  lode  claim,  the  greater  part  of  which 
is  situated  in  the  B.  i  of  the  SB.  ^  of  Bee  25,  and  the  remainder  in  the 
N.  i  of  the  NB.  i  of  Sec.  36,  T.  7  N.,  E.  14  W.,  Helena,  Montana,  as  to 
'^that  part  lying  southwesterly  firom  the  point  where  said  lode  line 
intersects  the  east  side  line  of  said  pre-emption  ehum,"  because  <^the 
presumed  lode  Une,  as  indicated  on  the  plat  of  the  survey,  runs  in  a 
aonthwesterly  direction  through  the  centre  of  the  mineral  claim  for 
about  nine  hundred  feet  where  it  intersects  the  east  side  of  the  pre- 
emption claim,  continues  on  for  the  distance  of  about  three  hundred 
feet  through  and  to  where  it  crosses  the  southeast  side  line  of  the  pre- 
emption claim,  and  thence  to  the  southwesterly  end  line  of  the  mineral 
claim''  and  under  the  authority  of  the  departmental  decision  in  the 
Andromeda  case  (13  L.  D.,  146)  you  held  that  said  entry  must  be  can- 
celled as  to  the  port  above  stated. 
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The  company  in  its  appeal  alleges  error  in  your  decision  in  holding 
without  any  proof  or  evidence  that  the  said  ^'Bassett,  Jr.,"  lode  ex- 
tends through  a  part  of  the  ground  embraced  in  said  pre-emption  entry, 
and  in  not  giving  proper  force  to  the  judgment  and  decree  of  the  court 
filed  in  the  record,  deciding  against  the  adverse  claim  of  the  Granite 
Mountain  Mining  Company  in  a  suit  against  said  company  for  a  part  of 
the  land  embraced  in  its  said  claim. 

Neither  of  said  allegations  can  be  sustained.  It  is  hot  for  the  gov- 
ernment to  show  affirmatively  that  the  lode  proceeds  in  a  straight  line 
and  hence  cuts  the  easterly  line  of  the  pre  emption  claim,  as  indicated 
by  the  prolongation  of  the  line  on  the  plat  filed  in  the  case.  It  must  be 
presumed  that  the  lode  proceeds  in  a  straight  line  in  the  centre  of  the 
diagram  filed,  unless  evidence  be  submitted  showing  a  different  direc- 
tion. 

Since  the  applicant  is  entitled  to  only  three  hundred  feet  on  each  side 
of  the  middle  of  the  vein  at  the  surface,  if  the  course  of  the  vein 
diverges  from  a  straight  line,  the  applicant  should  indicate  the  direc- 
tion and  adjust  his  survey  accordingly. 

Nor  does  the  fact  that  the  court  decreed  to  the  claimant  the  posses- 
sion of  that  part  of  the  said  Bassett,  Jr.,  lode  claim  which  was  covered 
by  the  adverse  claim  of  the  Granite  Mountain  Mining  Company  war- 
rant the  conclusion  that  a  patent  must  issue  on  said  entry  without  re- 
gard to  the  question  whether  the  law  has  been  complied  with. 

In  the  case  of  the  Apple  Blossom  Placer  t^.  Cora  Lee  Lode  (14  L.  D., 
641),  the  Department  held  that: 

A  decree  of  a  court  in  adverse  proceedings  determines  the  right  of  possession  aa 
between  the  parties  bnt  does  not  depriye  the  Land  Department  of  the  requisite  au- 
thority to  ascertain  whether  there  has  been  due  compliance  with  the  law,  and  the 
land  is  of  the  character  claimed  bj  the  mineral  applicant. 

Upon  a  careful  examination  of  the  whole  record,  I  find  no  eirror  in 
the  decision  appealed  from,  and  it  is  therefore  afflbmed. 


OOAIi  DECIiARATOBT  8TATEMBKT-SECOKD  TTLTNa. 

GOimEB  V.  Tbbby. 

The  right  to  file  a  second  coal  declaratory  statement  cannot  be  recognized  in  the  ab- 
sence of  some  YaUd  reason  for  abandoning  the  first. 

Final  proof  wiU  not  be  accepted  on  a  eoal  land  declaratory  statement  filed  in  the 
interest  of  others. 

Mrit  Assistant  Becretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  1, 169JS, 

On  April  2, 1889,  James  J.  Gonner  filed  coal  declaratory  statement 
(No.  847)  for  the  lifB.  J  of  the  NW.  i  and  the  NW.  ^  of  the  NB.  J  and 
the  S.  i  of  the  NB.  i  of  Sec.  25,  T.  35  K,  B.  6  B.,  at  Seattle,  Washington. 
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On  July  19,  1889,  John  T.  Terry  filed  coal  declaratory  statement 
(No.  868)  for  the  same  land. 

On  October  18, 1889,  said  Conner  filed  a  protest  against  final  proof 
being  allowed  to  said  Terry,  on  his  said  declaratory  statement,  alleging 
that  he,  Conner,  was  the  discoverer  of  coal  on  said  tract;  that  he  had 
expended  $350  in  labor  and  improvements  thereon;  and  had  mined  and 
taken  coal  therefi*om. 

On  November  6, 1889,  said  Terry  submitted  final  proof  on  his  declar- 
atory statement,  which  was  suspended  on  a  hearing  ordered  to  determine 
the  respective  rights  of  the  parties  to  said  land.  Said  hearing  was  had 
in  July  and  August,  1890,  and  in  April,  1891,  the  local  ofiicers  found 
that  the  coal  declaratory  statements  of  both  parties  should  be  refused — 
that  of  Conner  because  he  had  before  exercised  the  right  of  filing  a  coal 
declaratory  statement,  and  that  of  Terry  because  it  was  made  in  the 
interest  and  for  the  benefit  of  other  persons  than  himself,  and  advised 
the  cancellation  of  both  of  said  filings. 

Both  parties  appealed,  and  the  action  of  the  local  ofBcers  was  affirmed 
by  your  letters  of  October  19, 1891,  and  I^ovember  30, 1891. 

Both  parties  have  now  appealed  to  this  Department. 

The  record  shows  that  James  J.  Conner  had  filed  a  coal  declaratory 
statement  (l^o.  99)  on  June  25, 1881,  in  his  own  name,  for  lands  in  sec- 
tions 23  and  26,  T.  35  K.,  R.  6  E.,  and  a  second  one  (IN'o.  142)  on  August 
7,  1882,  for  the  KB.^  of  Sec.  25,  same  township  and  range.  These 
filings  were  made  previously  to  the  one  now  in  contest. 

Section  2350  of  the  Eevised  Statutes  authorizes  "only  one  entry  by 
the  same  person.'^  Rule  9  of  the  coal  land  circular  of  Jtdy  31, 1882,  (1 
L.  D.,  689)  construes  this  and  other  provisions  of  the  coal  law  as  fol- 
lows— ^^  One  x>erson  can  have  the  benefit  of  one  entry  or  filing  only.  He 
is  disqualified  by  having  made  such  entry  or  filing  alone,  or  as  a  mem- 
ber of  an  association." 

In  the  case  of  Albert  Eisemann  (10  L.  D.,  539)  the  law  was  fully  ex 
amined  and  the  conclusion  reached  that  a  second  coal  land  filing  can- 
not be  allowed  in  the  absence  of  some  valid  excuse  for  abandoning  the 
first.    This  doctrine  was  affirmed  in  the  case  of  Walter  Dearden  (11  L. 
D.,  351). 

The  only  excuse  offered  by  Conner  is  that  he  made  these  filings  not 
for  himself  but  as  attorney  in  fact  for  other  parties.  But  this  excuse 
cannot  be  accepted  as  satisfactory.  Rule  28  of  said  circular  prescribes 
the  form  of  the  declaratory  statement,  which  runs  as  follows : 

I, ^y  do  Bolemnly  swear    ....    that  I  never  have    ....    held 

or  puTohasod  any  ooal  lands,  ....  and  I  do  hereby  declare  my  intention  to 
porohase  ....  and  that  I  came  into  poseession  of  said  tract,  ....  and 
have  ever  ainoe  remained  in  actual  poaseaeion  oontinnonsly ;  that  I  have  located  and 
opened  a  valnable  mine  of  coal  thereon,  etc. 

Conner  could  not  truthftilly  take  this  oath  as  attorney  for  another. 
Bule  34  of  said  circular  provides  that  "  any  party  duly  qualified 
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QBder  the  law,  after  swearing  to  his  application  or  declaratory  state- 
ment, may,  by  a  sufficient  power  of  attorney,  ....  empower 
an  agent  to  fiXe  with  the  raster  of  tiie  proper  land  office  the  applica- 
tion, declaratory  statement,  or  affidavit  required."  Swearing  to  the 
statement  by  proxy  can  find  no  support  in  law. 

It  follows  that  Conner  had  exhausted  his  right  to  make  a  coal  filing, 
and  was  disqualified  to  do  so  when  he  filed  the  statement  now  in  con- 
test, and  the  same  was  properly  rejected  on  account  of  such  disqualifi- 
cation. 

The  declaratory  statement  of  Terry  was  rejected  because  the  testi- 
mony satisfied  the  local  officers  and  yourself  that  he  filed  it  in  the 
interest  of  others.  The  evidence  ui>on  this  point  is  circumstantial,  but 
points  strongly  to  that  conclusion.  Terry  had  been  a  clerk  in  the  local 
land  office,  and  was  doubtless  well  known  to  the  register  and  receiver, 
before  whom  the  contest  was  tried.  They  heard  the  witnesses  testify 
and  saw  their  demeanor  on  the  stand.  A  judgment  rendered  under 
circumstances  so  favorable  to  the  finding  of  a  correct  result  ought  not 
to  be  disturbed  unless  clearly  wrong,  especially,  when  concurred  in  by 
you.  The  facts  are  fairly  slated  in  the  opinion  of  the  local  officers,  and 
I  see  no  error  of  law  or  fact  in  the  conclusion  reached. 

Your  judgment  is  affirmed. 


RAILBOAD  LANDS-OBDISR  OF  BESTORATIOK. 

Bay  db  Noqubt  aiid  Mabqubtts  Gbant. 

A4Jn0tment  of  the  grant,  and  iuBtraotiona  for  restoration  of  lands  relinqniBhed  to 
the  goyernment. 

Secretary  Nohle  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 

3y  1892. 

Under  date  of  the  1st  instant  you  made  report  in  the  matter  of  the 
adjustment  of  the  grant  under  the  acts  of  June  3, 1856  (11  Stat.,  21), 
and  March  3, 1865  (13  Stat.,  520),  to  aid  in  the  construction  of  the  rail- 
road fi'om  Little  Bay  de  l^oquet  to  Marquette,  in  the  State  of  Michigan, 
from  which  it  appears  that  12,717.23  acres  have  been  patented  in  excess 
of  the  grant,  which  by  the  act  of  March  3, 1865  ("suprajy  was  limited 
to  two  hundred  sections,  or  128,000  acres. 

By  the  act  of  June  3, 1856  {supra  jy  grants  were  made  to  aid  in  the 
construction  of  several  railroads  radiating  from  Marquette  of  every 
alternate  section  of  public  land,  designated  by  odd-numbers,  for  six 
sections  in  width  on  each  side  oi  the  several  roads. 

The  act  of  1865  increased  the  grant  from  six  to  ten  sections  per  mile; 
limited  the  grant  for  the  Bay  de  Noquet  and  Marquette  Railroad  Com- 
pany to  two  hundred  sections,  and  provided  when,  how,  and  where  said 
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landB  were  to  be  taken.  Under  tiiis  act  no  lands  were  to  be  selected 
and  oertifled  on  account  of  this  grant 

oMt  of  that  portion  of  the  range  line  dividing  ranges  twenty-six  and  twenty-seveni 
that  is,  sonth  of  the  township  line  between  townships  forty-seyen  and  forty-eight, 
nor  south  of  that  portion  of  the  township  line  dividing  townships  forty-seven  and 
forty-eight,  that  lies  east  of  the  dividing  range  line  above  named. 

Your  letter  states  that  prior  to  the  passage  of  said  act^  195,011.59 
acres  had  been  certified  on  account  of  said  grant,  nearly  all  of  which 
were  found  to  be  without  th^limits  specified  in  said  act.  As  to  all  such 
lands  falling  without  the  specified  limits,  your  letter  states  that  they 
were  recertified  to  the  State  on  account  of  the  grants,  or  restored  to 
entry,  thus  treating  the  act  of  1865  as  re-investing  the  United  States 
with  title  to  all  such  lands. 

An  adjustment  was  thus  begun  of  the  grant  within  the  specified 
limit,  and  in  this  adjustment;  only  4,688.31  acres  were  charged  to  the 
grant  as  remaining  under  the  certification  made  prior  to  1865;  conse- 
quently, in  1871  and  1873,  123,311.69  acres  were  patented  on  account 
of  said  grant,  together  with  the  charge  of4,688.31  acres,  making  128,000 
acres,  or  two  hundred  sections. 

Since  1873  no  action  has  been  taken  relative  to  said  grant,  until 
on  September  26, 1889,  the  governor  of  the  State,  acting  under  the  joint 
resolution  of  the  State  legislature,  approved  June  15, 1889,  executed  a 
relinquishment  to  the  United  States  of  certain  lands  theretofore  certified 
or  patented  on  account  of  railroad  grants,  embraciBff4i>,970.33  acres, 
patented  on  account  of  this  grant. 

Under  the  joint  resolution  referred  to,  the  governor  of  the  State  was — 

aathorized  and  empowered  to  relinquish  and  surrender  to  the  United  States  all  the 
lands  heretofore  certified  to  this  State  under  the  act  to  aid  in  the  construction  of 
said  roads,  which  are  opposite  to  and  coterminns  with  the  uncompleted  portions  of 
said  roads,  and  all  other  lands  certified  to  the  State  for  the  Marquette,  Houghton  and 
Ontonagon  Railroad  Company,  or  the  Little  Bay  de  Noquet  and  Marquette  Railroad 
Company,  which  have  not  been  earned  nor  heretofore  been  patented  by  the  State  to 
said  oompanies. 

Since  the  receipt  of  said  relinquishment,  you  have  prepared  a  new 
a^^QBtment  of  this  grant,  and  rex)ort  that  of  the  certifications  made 
prior  to  1865,  there  remained  within  the  limit  prescribed  by  said  act 
17,405.54  acres,  instead  of  4,688.31  acres  as  charged  in  the  former  adjust- 
ment; hence,  there  has  been  an  excess  of  12,717.23  acres  certified  and 
patented  on  account  of  this  grantr 

This  being  the  condition  of  the  grant,  you  recommend  that  the  gov* 
ernor'B  relinquishment  be  accei^d  as  to  12,717.23  acres,  being  the 
amount  in  excess  under  the  adjustment  recently  made. 

There  having  been  an  excess  certified  or  patented  on  account  of  the 
grant,  and  the  State  having  returned  such  amount  of  the  lands,  it 
would  remain  to  the  United  States  subject  to  future  disposition,  and 
might  be  restored  to  entry,  as  suggested  by  you,  if  unencumbered. 
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In  answer  to  a  call  upon  the  governor  of  Michigan,  as  to  the  statns 
of  the  lands  relinquished  by  him  on  September  26, 1889,  the  report 
made  by  the  Deputy  Commissioner  of  the  State  land  office  relative  to 
these  lands  is  as  follows : 

The  following  doficxlbed  lands  were  approv^  to  the  Bay  deNoqaet  and  Marquette 
Railroad  Company^  Jnne  5^  1871.  They  were  inoladed  in  the  deed  or  patent  issued 
by  you  September  26, 1889;  but,  as  no  reconveyance  had  been  made  by  the  railroad 
company,  there  was  no  title  in  the  State  when  this  deed  or  patent  was  issued. 

The  deed  or  patent  here  referred  to  is  presumably  the  relinquish- 
ment executed  by  the  governor  to  the  United  States. 

From  this  report  I  had  some  doubt  as  to  whether  these  lands  had  been 
conveyed  by  the  State  to  the  company  prior  to  the  governor's  relin- 
quishment, and  therefore  directed  that  a  telegram  be  sent  the  governor 
requesting  information  as  to  whether  such  was  a  fact.  Although  such 
telegram  was  sent  more  than  two  weeks  ago  and  answer  was  requested 
by  wire,  yet  no  response  has  been  received  to  date. 

It  has  therefore  not  been  affirmatively  shown  that  the  State  had  not 
passed  these  lauds  to  the  company  prior  to  the  governor's  relinquish- 
ment, but,  as  he  was  only  authorized  to  relinquish  lands  ^'  not  earned 
nor  heretofore  been  patented  by  the  State  to  said  companies,"  in  the 
absence  of  proof  to  the  contrary,  he  will  be  presumed  to  have  acted 
within  the  scope  of  his  authority. 

You  will  therefore  direct  the  publication  of  the  notice  preliminary 
to  the  opening  of  these  lands  to  entry,  as  required  in  other  similar 
cases,  and  also  advise  the  company  so  that  it  may  make  any  showing 
desired  during  the  period  of  publication. 

Your  recommendation  as  to  the  manner  of  the  restoration  meets  my 
approval,  and  steps  should  be  taken  at  once  to  the  end  that  the  lands 
may  be  opened  to  entry  at  the  earliest  day  possible. 


rntebnaii  improvement  obant-seiibctioks. 

State  of  Louisiana. 

WurantB  issued  by  the  State^  in  satisfaction  of  the  internal  improTement  grant, 
afford  no  basis  for  the  selection  of  lien  lands,  in  satisfaction  of  deficiencies  under 
said  grant  arising  from  an  erroneous  certification  thereunder  of  lands  not  subject 
to  such  disposition. 

Secretary  ITohle  to  the  Commissioner  of  the  Oeneral  Lcmd  Offioe^  Oetoher 

3y  1892. 

I  am  in  receipt  of  your  letter  of  June  3, 1892,  transmitting  list  No.  6 
of  selections  made  for  the  State  of  Louisiana,  in  the  Kachitoches  land 
district,  under  the  grant  for  internal  improvements  made  by  the  act  of 
September  4, 1841  (5  Stat.,  453),  containing  1,581.71  acres,  issued  in 
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lien  of  the  same  quantity  of  Innd  embraced  in  warrants  issued  by  the 
State,  which  have  been  surrendered  by  the  holders  in  the  location  of 
the  lands  embraced  in  said  selections. 

I  must  decline  to  approve  this  list,  for  the  reason  that  the  warrants 
issued  by  the  State  in  satisfoction  of  said  grant  afford  no  basis  for  the 
selection  of  lieu  lands,  the  quantity  of  lands  having  already  been  certi- 
fied to  the  State. 

The  8th  section  of  the  act  of  September  4, 1841  (supra)  ^  granted  to 
Louisiana,  with  other  States  named  in  said  act  600,000  acres  of  land, 
for  the  purpose  of  internal  improvement. 

As  I  understand  from  your  said  communication  of  June  3, 1892,  selec- 
tions have  heretofore  been  made  and  certified  to  the  State  in  fiill  satis- 
faction of  this  grant,  but,  since  the  approval  of  said  selection,  it  has 
been  discovered  that  part  of  the  land  selected  and  approved  to  the 
State  was  within  the  limits  of  confirmed  private  land  claims,  and  said 
selections  are  to  that  extent  void  and  the  approval  thereof  was  ineffec- 
tual to  convey  any  title  to  the  State.  It  is  to  satisfy  this  deficiency 
that  the  selections  now  presented  are  made,  which  can  only  be  approved 
when  predicated  upon  such  a  basis,  and  which  should  be  set  out  in  the 
list  of  selections. 

The  warrants  issued  by  the  State  can  not  be  recognized  by  the  De- 
partment, except  when  located,  which  is  an  act  of  selection  made  by  the 
State,  through  its  grantee,  and  would  only  be  valid  when  approved  by 
the  Department  and  founded  upon  a  proper  basis.  Before  the  full 
quantity  of  lands  had  been  certified  to  the  State  these  warrants  might 
have  performed  a  useftd  office.  The  location  of  the  warrants  was  noth- 
ing more  or  less  than  a  selection  of  the  land  by  the  State  through  its 
grantee,  and  when  such  selection  was  approved,  the  warrant  had  x)er- 
formed  its  office.  Further  than  this,  the  validity  of  these  warrants  can 
not  be  recognized  by  the  government. 

Since  there  has  been  approved  to  the  State  the  full  quantity  of  lands 
granted,  no  further  action  can  be  taken  by  the  Department,  unless  it 
be  shown  that  a  deficiency  exists  because  the  list  approved  embraced 
lands  that  were  not  public  lands,  or  from  any  other  cause.  This  defi- 
ciency can  not  be  shown  by  warrants  issued  by  the  State,  whether  they 
have  been  located  or  not,  and  they  should  not  be  recognized  by  this 
Department.  If  the  State  is  entitled  to  a  further  quantity  of  land  under 
this  grant  by  reason  of  the  selection  and  approval  of  lands  within  pri- 
vate grants,  the  basis  for  each  selection  should  be  clearly  specified,  and 
the  State  should  file  a  formal  relinquishment  of  all  claim  to  such  basis, 
and  should  file  satisfactory  evidence  that  it  has  not  attempted  to  dis- 
pose of  such  land. 


f 
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PBACTIC3B-APPKAL-INI>BBfNITY  SCHOOL  SELECTIOIT. 

WAaGENOB  V.  State  of  Galifobnia. 

Where  on  implication  of  the  State  to  select  school  indemnity  is  rejected  on  account 
of  an  adverse  claim,  and  the  State  elects  to  stand  on  a  protest  against  said  claim 
and  not  appeal  from  the  rejection,  it  will  be  bound  by  the  result  of  the  action  on 
said  protest. 

Secretary  Noble  to  the  Oammissianer  of  the  Oeneral  Land  Office^  October 

5, 1892. 

The  attorneys  for  the  State  of  Oalifornia  have  filed  a  motion  for  review 
of  the  departmental  decision,  dated  May  5, 1892^  in  the  case  of  Eva  L. 
Waggenor  v.  said  State,  involving  the  K  J  of  theNW.  i  of  Sec.  29,  and 
the  N.  J  of  the  NB.  i  of  Sec.  30,  T.  6  S.,  B.  22  B.,  Stockton,  California, 
land  district. 

The  record  shows  that  on  the  11th  day  of  April,  1889,  the  State  of 
California,  through,  its  agent,  presented  to  the  local  officers  a  list  of 
lands  selected  as  indemnity  in  lien  of  school  lands  lost  in  place,  in  which 
the  land  in  controversy  was  embraced. 

The  register  refused  to  file  said  list,  for  the  reason  that  no  non-mineral 
affidavit  as  to  the  character  of  the  lands  accompanied  it;  thereupon  the 
person  who  presented  it  proposed  to  leave  it  in  the  local  land  office,  but 
the  register  returned  it  to  him  and  he  took  it  away. 

On  April  12,  1889,  Bva  L.  Waggenor  filed  in  the  local  office  her 
application  to  purchase  the  tracts  under  the  act  of  June  3,  1878,  20 
Stat.,  89. 

On  April  13, 1889,  said  list  was  returned  to  the  local  office  accompa- 
nied by  the  required  non-mineral  affidavit.  The  register  notified  the 
agent  of  the  State  that  its  application  to  select  the  tracts  in  contro- 
versy would  have  to  be  rejected  for  the  reason  that  it  conflicted  with 
Waggenor^s  application  to  purchase  under  the  timber  and  stone  act, 
and  also  notified  him  that  June  26,  1889,  was  the  time  set  for  Wag- 
genor to  make  proof.  At  said  time  Waggenor  appeared  before  the 
register  and  receiver  and  submitted  proof;  at  the  same  time  the  State 
appeared  by  its  attorney  and  protested  against  the  allowance  of  her 
purchase.  The  register  and  receiver  held  that  Waggenor  should  be 
allowed  to  complete  her  purchase.  Prom  their  decision  the  State 
appealed.  On  the  26th  day  of  February,  1891,  you  reversed  the  judg- 
ment of  the  local  officers  and  rejected  Waggenor's  claim.  She  appeal- 
ed. 

The  department  reversed  your  judgment  as  aforesaid.  The  motion 
under  consideration  asks  a  review  and  reversal  of  said  decision. 

The  only  error  assigned  by  the  motion  is  that  in  the  opinion 

It  is  stated  therein  that  the  amended  application  of  the  State,  to  select  the  8«id 
l«nd|  whioh  was  presented  on  the  13th  of  April,  1889,  wa«  r^wUd  by  the  local  offl- 
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Mrs,  because  of  the  prior  application  of  Mrs.  Waggenor — ^the  fact  being,  on  the 
contrary,  that  the  said  amended  application  was  filed  by  the  said  officers,  and  was 
not  rejected.  Consequently,  yon  erred  in  holding  that  the  State  was  in  defanlt  by 
failure  to  appeal  from  the  said  supposed  rejection,  for  there  was  nothing  to  appeal 
from. 

Copies  and  the  originals  of  certain  letters  that  passed  between  the 
attorney  tor  the  State  and  the  legister  at  Stockton  are  attached  to  and 
submitted  with  the  motion  as  follows : 

1st.  Copy  of  letter  from  F.  A.  Hyde  to  the  register,  dated  April  12,  1889,  returning 
the  State  selection  for  action. 

2nd.  An  original  letter  from  the  register  of  the  land  office  to  F.  A.  Hyde,  dated 
April  16,  1889,  wherein  the  register  informs  him  that  the  amended  selection  is  found 
to  conflict  with  the  application  of  Mrs.  Waggenor,  and  will,  therefore,  have  to  be 
rejected. 

3rd.  Copy  of  letter,  in  reply,  from  Hyde  to  the  register,  dated  April  17,  1889,  sug- 
gesting that,  under  the  circumstances,  such  would  not  be  the  proper  and  legal  course 
to  pursue;  but,  that,  under  the  Rules  of  Practice,  the  timber  land  application  of 
Mrs.  Waggenor  would  not  be  a  bar  to  the  filing  of  any  application,  and  that  the 
selection  should,  therefore,  be  filed,  aud  the  whole  facts  in  the  case  brought  out 
when  Mrs.  Waggenor  offered  her  proof. 

4th.  Letter  from  the  register  to  Hyde,  dated  April  20th,  1889,  accepting  his  sug^ 
gestion,  and  informing  him  that  the  selection  would  be  filed,  and  that  the  State 
eould  appear  and  protest  against  the  proof  of  Mrs.  Waggenor  when  offered. 

The  attorney  for  Mrs.  Waggenor,  in  a  motion  filed  by  him  to  dismiss 
the  review,  contends  that  it  is  immaterial  whether  the  application  of 
the  State  was  rejected  or  filed  by  the  local  officers  April  13, 1889,  be- 
cause the  application  of  Waggenor  was  prior  in  point  of  time,  and  at 
the  hearing  the  State  failed  to  defeat  her  claim  to  the  land.  This  con- 
tontion  is  not  well  taken,  and  can  not  be  sustained. 

The  departmental  decision  proceeded  upon  the  theory  that  the  State, 
haTUig  failed  to  appeal  irom  the  refusal  of  the  local  officers  to  receive 
its  selection  presented  on  the  11th  of  April,  and  also  to  appeal  ^m 
the  action  of  the  local  office  upon  the  State's  amended  application  to 
select  received  on  the  13th  of  April,  lost  its  right  to  be  heard  upon  its 
application  to  select  the  lands  in  controversy;  that  under  the  record 
of  the  ease  it  simply  stood  in  the  relation  of  a  protestant  upon  the 
charges  as  to  the  character  of  the  land,  and  the  qualification  of  Wag- 
genor to  purchase  it  under  the  timber  and  stone  act.  The  question 
presented  by  the  motion  is  whether  as  a  matter  of  fact  the  local  office 
rejected  the  amended  application.  In  order  to  determine  this  question 
it  is  only  necessary  to  refer  to  the  letter  of  the  register  dated  April  16, 
1889,  addressed  to  the  agent  of  the  State  on  the  subject,  which  is  at- 
tached to  the  motion  and  relied  on  by  the  State  to  show  that  the 
amended  application  was  not  r^eeted  by  the  local  office.  Said  letter 
reads: 

Beferring  to  yonr  favor  of  12th  inst..  Indemnity  school  land  application  (State  No. 
2393)  will  have  to  he  rejected  for  the  reason  that,  npon  an  examination  of  the  record, 
I  dnd  that  on  the  12th  inat.|  Eva  L«  Waggenor,  made  application  onder  the  timher 
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and  stone  act  of  Jane  Srd,  1878;  for  N.  i  of  NW.  i  of  Sec  29  and  N.  i  of  UTE.  i,  Sec 

80;  T.  5  soutli,  R.  22  east. 

The  day  set  for  her  to  make  proof  is  June  26;  1889. 

Very  respectfully, 

Gbo.  a.  MoExNzn, 

Register. 

This  language  clearly  amounts  to  a  rejection  of  the  State's  second,  or, 
as  is  termed  in  the  departmental  decision,  amended  application,  from 
which  an  appeal  would  lie,  but  no  attempt  to  appeal  therefirom  appears 
to  have  been  made.  The  attorney  for  the  State  in  his  letter  of  April 
17, 1889,  to  the  register  says,  among  other  things,  that — 

Under  the  rules  of  practice;  the  State  has  thirty  days  to  appeal  ftom  your  rejeo- 

tion At  the  time  the  State  selection  was  presented;  the  land  was  free;  I 

shall;  therefore,  appeal  from  yoar  rejection  of  the  State  selection;  if  you  do  so  reject 
it;  but;  I  >yould  respectfully  suggest  that  it  would  be  proper  for  you  to  file  the  same, 
noting  thereon  the  whole  facts  of  the  case,  just  as  they  are — that  is  to  say,  that  the 
same  was  presented  on  the  11th  inst.;  that  you  refuse  to  file  the  same  until  accom- 
panied by  a  non-mineral  affidavit;  that  the  non-mineral  affidavit  was  received  on  a 
certain  day,  and  thereupon  the  selection  was  filed.  No  harm  can  result  therefrom; 
and  the  State  is  entitled  to  the  filing  in  any  case  even  though  the  timber  application 
has  been  filed  prior  thereto.  If  you  will  file  the  selection  as  suggested;  1  will  see 
that  the  State  is  represented  on  the  26th  day  of  June;  and  objection  can  be  made  to 
the  timber  land  entry  at  that  time  and  the  whole  matter  can  go  up  to  the  Commis- 
sioner for  adjudication.    This  will  save  delay,  as  Wbll  as  the  rights  of  all  parties. 

On  the  20th  of  April,  1889,  the  register  replied  to  the  attorney's 
letter  saying:  ^<I  have  noted  the  selection  and  you  can  see  that  the 
State  is  represented  on  June  26, 1889,  the  date  fixed  for  proof  by  the 
timber  land  applicant." 

The  register's  letter  of  April  16,  being  an  adjudication,  the  fact  that 
counsel  did  not  so  understand  it  is  not  material,  or  rather  his  failure 
to  understand  it,  can  in  no  way  change  or  afifect  its  validity  as  a  judg- 
ment. It  was  his  duty  to  appeal  from  it,  if  he  desired  to  protect  the 
State  in  the  matter.    John  A.  Stone  (13  L.  D.,  250). 

It  seems  to  me  fair  to  conclude  firom  all  the  papers  presented  with 
the  motion,  that  the  agent  of  the  State  waived  his  right  of  appeal  from 
the  rejection,  and  elected  to  rest  his  rights  in  the  premises  upon  his 
ability  to  defeat  the  claim  of  Waggenor  upon  the  charge  of  her  dis- 
qualification, or  as  to  the  character  of  the  land  as  charged  in  his  protests 
There  were  two  courses  open  for  him  to  pursue  in  order  to  assert  his 
rights  under  the  selection:  (1)  To  appeal  from  its  rejection  as  offered 
originally  or  as  it  was  amended ;  (2)  To  protest  Waggoner's  right  to 
purchase  and  if  successful,  defeat  it  and  thereby  secure  the  acceptance 
of  his  selection.  He  elected  to  pursue  the  latter  course  and  fieuled.  In 
pursuing  it  he  necessarily  waived  the  former,  and  there  is  no  Just 
reason  why  he  should  not  be  bound  by  the  result. 

The  motion  is  denied. 
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DBSEBT  ENTRT— PBBMATITBE  CONTEST— BELINQUISHMBNT. 

Pbessel  V.  MoDanibl. 

A  stranger  to  the  record  will  not  be  heard  to  allege  that  a  contestiBprematnre, 
where,  'prior  to  the  day  set  for  hearing,  the  entry  is  relinqnished. 

First  Assistant  Secretary  Oha/ndler  to  the  Commissioner  oj  the  Qen&ral 

Land  Office^  October  5, 189J2. 

On  April  20, 1888,  Jeiferson  D.  McDaniel  made  desert  land  entry 
No.  172,  for  the  8  W.  J  of  Sec.  24,  T.  11  N.,  R.  20  B.,  North  Yakima, 
Washington. 

At  9 :33  A.  M.  of  the  20th  day  of  April,  1891,  Prank  A.  Pressell  filed 
his  affidavit  of  contest  against  the  entry,  alleging  complete  failure  to 
make  reclamation  of  the  land  within  the  period  prescribed  by  the  desert 
land  act. 

Notice  was  issued  fixing  May  26, 1891,  as  the  date  of  hearing  before 
the  register  and  receiver,  and  the  same  was  served  upon  the  entryman 
forty-two  minutes  after  the  contest  was  filed,  as  evidenced  by  the  fol- 
lowing endorsement  which  appears  on  the  back  of  the  notice: 

I;  Frank  A.  PresseU,  of  Tacoma,  Pierce  county,  State  of  Washington,  do  solmenly 
Bwear  that  on  Monday,  the  20th  day  of  April,  1891,  at  the  hour  of  10  o'clock  and  16 
minutes  in  the  forenoon,  I  served  the  within  notice  upon  Jefferson  D.  McDaniel,  at 
the  United  States  Land  Office  in  North  Takima,  Washington,  by  handing  him  a  copy 
of  the  same. 

(Signed)  Frank  A.  Pressell. 

Sworn  to  and  subscribed  before  me  this  20th  day  of  April,  1891. 

Ira  M.  Kurtz, 

Begister. 

It  appears  that  at  10 :21  A.  M.,  on  the  20th  day  of  April,  1891,  Thomas 
Jackson  McDaniel,  brother  of  contestee,  appeared  at  the  local  office 
with  the  latter's  written  relinquishment,  and  expressed  a  desire  to 
make  homestead  entry  of  the  land.  Upon  learning  that  the  tract  was 
under  contest,  he  did  not  file  the  relinquishment  at  that  time,  but  re- 
turned at  four  o'clock  of  the  same  day,  filed  the  same,  and  the  entry 
was  duly  canceled. 

Upon  the  day  fixed  for  the  hearing  (May  26, 1891),  both  parties  were 
present,  and  the  testimony  was  duly  taken.  It  appears  that  claimant 
expended  the  sum  of  9350  in  the  construction  of  a  ditch.  Twelve  miles 
of  this  ditch  had  been  made,  and  a  smaller  ditch  leading  from  the 
larger  one  had  been  constructed  to  within  a  quarter  of  a  mile  of  the 
land,  but  no  part  of  the  land  had  been  reclaimed. 

The  register  and  receiver  recommended  the  cancellation  of  the  entry, 
and  on  appeal  you,  by  your  decision  of  October  8, 1891,  reversed  that 
judgment  and  dismissed  the  contest  <^as  prematurely  brought,"  and 
also  directed  the  allowance  of  Thomas  J.  McBaniel's  application  to 
make  homestead  entry  of  the  land. 

Contestant's  appeal  brings  the  case  to  this  Department. 
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There  is  some  discrepancy  in  the  testimony  as  to  whether  notice  of 
contest  was  served  on  claimant  before  or  after  he  appeared  at  the  local 
office  to  file  the  relinquishment.  It  may.be  fairly  inferred  that  claimant 
came  to  the  office  with  the  intention  of  relinquishing  his  claim,  and  that 
he  knew  nothing  of  the  contest  until  he  had  reached  the  office,  at  which 
time  he  was  served  with  the  notice.  He  did  not  file  the  relinquishment, 
however,  until  four  o'clock  of  that  day  (April  20). 

As  above  seen,  the  entry  was  made  April  20, 1888.  The  contest  was 
filed  April  20,  1891, 

The  language  of  the  statute  provides  that  proof  of  the  reclamation  of 
the  land  shall  be  made  "at  any  time  within  the  period  of  three  years 
after  filing  said  declaration,"  and  section  13  of  the  circular  approved 
June  27, 1887  (6  L.  D.,  708),  provides  that: 

Before  final  proof  shall  hereafter  be  snbmitted  by  any  person  claiming  to  enter 
lands  under  the  desert-land  act,  such  person  will  be  required  to  file  a  notice  of  intention 
to  make  such  proof,  which  shaU  be  published  in  the  same  manner  as  required  in 
homestead  and  pre-emption  oases. 

Conceding  that  claimant  had  all  of  April  20, 1891,  in  which  to  present 
proof  of  reclamation,  yet  he  had  not  at  that  time  either  filed  or  pub- 
lished the  required  notice  of  his  intention  to  make  such  proof;  and, 
when  at  four  o'clock  on  April  20th  he  filed  his  relinquishment,  he  had 
then  been  served  with  the  notice  of  contest,  filed  six  hours  before. 
Thereafter  he  had  no  farther  claim  to  the  land,  which  was  open  to 
settlement  and  entry  by  the  first  legal  applicant,  subject  only  to  any 
existing  rights  under  a  pending  contest. 

Objections  to  the  affidavit  of  contest  can  only  be  raised  at  the  hearing 
(Gk)tthelf  V.  Swinson,  5  L.  D.,  657),  and,  since  the  claimant  had  relin- 
quished his  claim  before  the  day  set  for  the  hearing,  and  thereafter  had 
no  interest  in  the  result  of  the  contest,  the  homestead  applicant,  as  a 
third  party,  was  not  in  a  position  to  plead  that  the  contest  was  prema- 
turely brought.    Hemsworth  v.  Holland  (on  review,  8  L.  D.,  400). 

By  filing  the  affidavit  of  contest,  the  contestant  secured  for  himself  a 
right  to  proceed  against  the  entry,  and  this  right  could  not  be  defeated 
by  a  subsequent  relinquishment.  Webb  v.  Loughrey  et  oZ.,  on  review, 
10  L.  D.,  302. 

The  evidence  taken  at  the  hearing,  which  was  had  long  after  the  three 
years  had  elapsed,  conclusively  shows  that  there  was  a  complete  failure 
to  reclaim  the  land;  and  the  further  febct  that  claimant  had  given  no 
notice  of  his  intention  to  make  the  required  proof  at  the  end  of  the 
three  years  allowed  for  reclamation,  establishes  clearly  the  default 
alleged. 

I  think  contestant  should  be  awarded  a  preference  right  of  entry  for 
his  diligence,  and  that  the  right  of  Thomas  J.  McBaniel  to  make  home- 
stead entry  of  the  land  is  subject  to  such  preference  right.  Such  will 
be  the  order,  and  the  decision  appealed  from  is  accordingly  reversed* 
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TIMBSR  LAND-COAL  LAin>-MINING  CLAIM. 

Smith  v.  Buckley. 

The  burden  of  proof  is  upon  a  timber  land  applicant  to  show  that  the  land  applied 
for  is  not  excepted  from  snch  diaposition  under  the  proyiaiona  of  the  statute. 

In  determining  whether  land  la  subject  to  entry  under  the  ooal-land  law  the  means 
of  transportation  can  not  be  taken  into  conaideration  as  affecting  the  value  of 
the  coal  shown  to  exist. 

Acting  Secretary  Ohcmdler  to  the  OommissUmer  of  the  Oeneral  La/nd 

Office,  September  14, 1892. 

On  Angast  10, 1889,  Jeremiah  A.  Buckley  filed  in  the  local  office  at 
Oregon  City,  Oregon,  his  timber  land  application  (So.  1388)  to  purchase 
the  SB.  4,  Sec.  2,  T.  3  N.,  E.  10  W.,  under  the  act  of  June  3, 1878  (20 
Stat.,  89).  Notice  was  duly  issued  and  published  that  he  would  offer 
proof  to  establish  his  claim  to  said  land  before  the  local  officers  on 
liTovember  7, 1889,  at  which  date  said  proof  was  submitted. 

On  August  22, 1889,  William  B.  Smith,  filed  a  protest  against  the 
allowanceof  said  application,  alleging  that  he  had  opened  avaluable  mine 
of  coal  on  said  land;  that  he  had  taken  possession  of  it  on  July  8, 1889, 
by  his  agent;  that  he  had  expended  $50  in  labor  and  improvements 
thereon,  and  that  said  land  was  properly  within  the  meaning  of  the 
coal  land  act  of  March  3, 1873  (17  Stat.,  607).  Said  Smith  also  at  the 
same  time  tendered  his  coal  declaratory  statement  of  his  intention  to 
purchase  said  land  under  the  provisions  of  the  Bevised  Statutes  relat- 
ing to  the  sale  of  coal  land,  which  was  rejected  by  the  local  officers. 

On  October  20, 1890,  the  register  and  receiver  appointed  a  hearing 
on  January  8, 1891,  at  their  office,  to  determine  the  character  of  said 
land,  when  both  parties  appeared  and  testimony  was  submitted.  Upon 
consideration  of  the  proof  offered,  the  local  officers  on  April  25, 1891, 
jointly  held — 

That  protestant  has  failed  to  prore  that  this  la  ooal  land  that  wonld  pay  for  the 
working  aa  snch,  and  we  are  of  the  opinion  that  the  protest  of  William  R.  Smith 
ahonld  be  dismissed  and  the  appUcation  of  Jeremiah  A.  Bnckley  to  purchase  this 
land  should  be  aUowed. 

On  June  2, 1891,  said  Smith  filed  a  motion  for  a  new  trial  and  a  re- 
hearing, on  newly  discovered  evidence,  accompanied  with  corrobora- 
tive affidavits,  which  was  denied  by  the  local  officers  on  June  8, 1891. 
An  api>eal  was  taken,  by  Smith,  and  on  October  13, 1891,  deciding  the 
case  you  held — 

I  ooncnr  with  yon  in  your  two  opinions  in  the  ease;  the  first,  because  the  pre- 
ponderance of  evidence  establishes  that  the  land  is  valuable  in  fact  only  for  its 
timber,  and  that  accordingly  the  protest  should  be  dismissed,  and  the  timber  claim- 
ant should  be  allowed  to  perfect  his  entry;  and  the  second  beoaose  the  reasons 
assigned  do  not  Justify  a  rehearing, 

An  appeal  now  brings  the  case  before  mOb 
1641— VOL.  16 ^21 
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The  act  of  June  3, 1878,  (20  Stat.,  89),  providiug  for  the  sale  of  tim- 
ber lands,  applies  only  to  public  lands  ^^  valuable  chiefly  for  timber^  but 
unfit  for  cultivation,"  section  I,  in  part,  reads: 

That  nothiug  herein  contained  ahaU  defeat  or  impair  any  bona  fide  claim  under 
any  law  of  the  United  States^  or  authorize  the  sale  of  any  mining  claim^  or  the  im- 
provements of  auy  bona  dde  settler,  or  lands  containing  gold,  silver,  cinnabar,  cop- 
per or  coal,  or  lands  selected  by  the  said  States  under  any  law  of  the  United  States 
donating  lands  for  internal  improvements,  education,  or  other  purposes. 

And  the  third  section  of  said  act  provides  that— 

the  person  desiring  to  purchase  shall  furnish  to  the  register  of  the  land  offico 

satisfactory  evidence secondly,  that  the  land  is  of  the  character 

contemplated  in  this  act,  unoccupied  and  without  improvements,  other  than  those 
excepted,  either  mining  or  agricultural,  and  that  it  apparently  contains  no  valuable 
deposits  of  gold,  cinnabar,  copper,  or  coal. 

The  burden  of  proof  was  therefore  upon  Buckley  to  establish  the 
fact  that  said  land  was  of  the  character  above  mentioned  at  the  date 
of  said  hearing  on  January  8, 1891.    Hughes  v.  Tipton  (2  L.  D.,  334). 

Section  2347  of  the  Revised  Statutes  provides  that  any  qualified 
persons  may  enter  "  vacant  coal  lands  by  legal  subdivisions  not  ex- 
ceeding one  hundred  and  sixty  acres  to  each  x>er8on  at  not  less  than 
$10  an  acre  where  the  land  is  situated  more  than  fifteen  miles,  and  $20 
an  acre  where  it  is  less  than  fifteen  miles  from  "  any  completed  rail- 
road." 

Section  2348  of  the  Eevised  Statutes  provides  that — 

Any  person  or  association  of  persons  severally  qualified,  as  above  provided,  who 
have  opened  or  improved,  or  shall  hereafter  open  or  improve,  any  coal  mine,  or 
mines  upon  the  public  lands,  and  shall  be  in  actual  possession  of  the  same,  shall  be 
entitled  to  a  preference  right  of  entry  under  the  preceding  section  of  the  mines  so 
opened  and  improved. 

It  would  also  appear,  therefore,  that  the  burden  of  proof  was  upon 
Buckley  to  establish  the  fact  that  there  was  at  the  date  of  the  hearing 
no  "  bona  fide  claim  under  any  law  of  the  United  States,  or  ...  . 
any  mining  claim"  to  said  land,  because  if  any  such  claim  existed,  he 
could  not  "defeat  or  impair"  it.  And  if  Smith  had  "opened  and  im- 
proved any  coal  mine'^  and  was  "in  actual  possession  of  the  same,^ 
he  was  "entitled  to  a  preference  right  of  entry"  under  said  section 
2348. 

A  comparison  of  these  difierent  enactments  seems  to  show  that  the 
law  favors  the  mineral  claimant  rather  than  one  who  seeks  to  puichase 
the  land  under  the  timber  act,  and  requires  the  former  to  pay  four 
times  as  much  money  for  the  land  as  the  latter,  and  eight  times  as 
much  if  the  land  is  within  fifteen  miles  of  a  railroad.  See  Circular  (6 
L.  D.,  114) ;  Porter  v.  Throop  (ibid,  691). 

The  evidence  shows  that  Frederick  Lange,  as  the  agent  of  said  Smith, 
took  possession  of  said  land  on  July  8,  1889,  having  then  found  a  coal 
vein  thirty- two  inches  thick,  of  good  quality,  and  that  during  the  sum- 
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mer  and  fall  he  tunnelled  said  vein  thirty  feet  into  the  ground  and  took 
out  from  fifteen  to  nineteen  tons  of  ooal  on  the  KE.  quarter  of  said 
daim,  and  that  the  vein  ran  through  the  claim  in  a  SW.  direction; 
and  that  on  the  S W.  quarter  of  the  claim  he  fouud  a  vein  of  two  inches 
thickness  of  the  same  quality  of  coal;  that  he  built  a  cabin  on  the 
claim  and  made  trails  and  worked  there  one  hundred  and  forty -nine 
days  before  winter.  He  also  worked  in  1890^  and  found  other  crop- 
pings  of  coal  around.  He  had  had  fifteen  years'  experience  as  a  miner, 
and  had  mined  with  profit  a  yeiii  of  coal  eighteen  inches  thick.  It  ap- 
pears that  two  square  yards  of  a  coal  vein  thirty-two  inches  thick  would 
yield  a  ton  of  coal,  and  that  this  coal  could  be  mined  and  put  on  <Hhe 
dump"  at  from  one  dollar  to  a  dollar  and  a  half  a  ton. 

The  vein  is  two  and  one-half  or  three  miles  irom  water  communica- 
tion, and  it  would  cost  to  deliver  at  tide  water  fifty  cents  a  ton,  and  it 
could  be  shipped  to  Astoria  by  steamer  in  six  hoars  at  $2  a  ton,  mak- 
ing it  cost  at  Astoria  from  $3.50  to  $4  a  ton,  where  it  could  be  sold  at 
from  $5  to  $6  a  ton. 

Herman  Tubbesing  assisted  in  opening  this  vein,  and  worked  for 
twenty-four  days  from  August  22, 1889,  in  digging  coal  from  the  vein, 
building  a  cabin,  and  making  a  tunnel  and  trail;  and  had  had  six 
years'  experience  as  a  coal  miner.  He  testified  that  "coal  is  found  on 
most  any  branch  on  the  claim  in  small  quantities."  That  the  course  of 
the  vein  was  in  a  southwesteriy  direction  from  the  tunnel,  and  he  also 
found  by  digging  a  hole,  a  cropping  of  the  vein  three  rods  NE.  of  the 
tunnel.  He  also  found  coal  by  digging  another  hole  about  three  hun- 
dred yards  SW.  from  the  vein,  and  also  on  one  of  the  branches  of  the 
west  fork  of  Ooal  Creek,  and  loose  pieces  of  coal  were  to  be  found  in 
the*  branches. 

Said  Smith  expended  $347.75  in  1889  for  labor  alone  in  developing 
the  coal  on  said  land. 

There  is  no  doubt  that  the  coal  is  of  an  average  quality,  but  it  i^ 
contended  that  with  the  present  means  of  transportation  it  can  not  be 
put  upon  the  market  at  a  profit.  This  view  of  the  case  seems  to  have 
determined  largely  the  decision  of  the  local  officers.  It  is  evident  that 
the  means  of  transportation  can  not  a^ect  the  intrinsic  value  of  the 
coal.    The  mineral  is  there  and  is  intrinsically  valuable  as  coal. 

The  statutes  except  land  which  contains  coal  where  the  coal  claimant 
has  a  ^^hona  fide  claim ^  for  it,  which  was  well  known  at  the  time  of  the 
hearing;  and  by  the  express  terms  of  the  statute,  the  timber  claimant 
can  not  "defeat  or  impair"  it.  "The  evidence  shows  that  this  coal 
burns  well,  holds  its  heat  well,  and  leaves  but  little  ash  and  no  clinker. 
These  are  the  essential  qualities  which  decided  that  it  meets  the  statu- 
tory requirement. 

Smith  had  opened  and  improved  the  mine  and  was  "in  actual  pos- 
session" of  it  when  the  timber  claimant  made  his  final  proof.  Buckley 
saw  the  excavation  on  August  29, 1890,  and  again  on  September  12, 1800. 
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For  timber  this  land  is  worth  from  $12  to  $15  an  acre.  It  does  not 
appear  that  there  is  any  nearer  market  for  timber  than  Astoria,  or  that 
there  is  any  different  means  of  transportation  for  timber  than  for  coal. 
It  is  obligatory  upon  the  timber  claimant  to  prove  that  "  the  chief  value 
of  the  land  must  be  its  timber."  United  States  v.  Budd  (144  U.  S., 
154-168).  "The  statute  does  not  refer  to  the  probabilities  of  the  future, 
but  to  the  facts  of  the  present."  (ibid). 

Under  the  facts  and  circumstances  of  the  case  I  am  of  the  opinion 
that  the  coal  claimant  should  have  the  preference  right  of  entry. 

Your  judgment  is  reversed. 


SETTLEMENT  BIGHT— TOV07SITB-8ECOND  CONTESTANT. 

West  Guthrie  Townsitb  v.  Cohn  bt  al. 

A  settlement  right  can  not  be  acquired  on  land  that  is  emhraoed  within  a  prior  town- 
site  claim,  even  though  said  land  may  not  be  at  such  time  actually  occupied  for 
townsite  purposes. 

A  second  contestant  whose  application  to  contest  is  receiyed  and  held  pending  the 
disposition  of  a  prior  suit  on  the  same  ground,  acquires  no  right  under  the  act 
of  M  ay  14,  1880,  in  the  event  that  the  entry  under  attack  is  canceled  as  the 
result  of  a  hearing  ordered  to  determine  all  conflicting  claims  to  the  laud  in 
question. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  OffloBy  October 

3, 1892. 

The  attorneys  of  Henry  H.  Bockflnger  have  filed  a  motion  for  review 
of  departmental  decision  of  December  16, 1891,  in  the  case  of  Townsite 
of  West  Guthrie  v.  Mark  8.  Oohn  et  al.  (13  L.  D.,  690)  involving  the  WJ 
of  section  8  T.  16  N.,  B.  2  W.,  Guthrie,  Oklahoma  land  district. 

The  claim  of  the  townsite  covers  the  whole  WJ  of  said  section  8. 
There  were  various  adverse  claims  to  the  respective  tracts  in  this  half 
section  by  way  of  entries,  applications  to  enter  and  applications  to  con- 
test entries,  of  which  many  were  disposed  of  by  default  at  the  hearing  had 
before  the  local  officers,  others  by  failure  to  appeal  from  the  adverse 
decision  ofthe  local  officers,  and  others  by  failure  to  appeal  from  the  deci- 
sion of  your  office  ad  verse  to  them,  while  all  claims  save  that  ofthe  town- 
site  settlers  were  decided  against  in  the  decision  of  this  Department  in 
which  all  have  acquiesced  except  Bockfinger,  who  presents  the  motion 
now  under  consideration.  One  ofthe  claims  adverse  to  the  townsite  claim- 
ants was  thatof  James  W.Feagins  under  his  homestead  entry  made  April 
23, 1889,  for  the  SWJ  section  8  T.  16  K,  B  2  W.  Of  the  various  affi- 
davits of  contest  filed  against  said  entry  all  were  disposed  of  by  the 
decision  of  the  local  officers  except  those  of  two  parties,  whose  appeals 
were  allowed  and  considered  by  your  office,  and  hence  these  two  are  the 
only  ones  necessary  to  mention  at  this  time.  One  Ezra  Maples  filed  his 
affidavit  of  contest  against  said  entry  on  May  8, 1889,  alleging  Feagin's 
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disqualifications  as  an  entryman  because  of  his  being  within  the  Terri- 
tory prior  to  the  day  it  was  opened  to  settlement.  On  May  24, 1889, 
Bockfinger  presented  his  affidavit  of  contest  against  Feagin's  entry  upon 
precisely  the  same  grounds  as  had  been  set  forth  in  Maples'  affidavit. 
While  both  these  affidavits  were  received  by  the  local  officers  and 
marked  filed,  no  notice  was  ever  issued  under  either  of  them,  and  no 
steps  taken  to  bring  about  a  hearing  thereunder.  Of  course  nothing 
could  be  done  with  Bockfinger's  until  the  prior  one  had  been  disposed 
of. 

On  June  18, 1889,  an  application  to  make  townsite  entry  for  the  WJ 
of  said  section  was  filed  in  the  local  office,  which  was  transmitted  to 
your  office.  With  the  facts  as  to  the  various  claims  to  this  land  before 
you,  you  ordered  a  hearing  to  determine  when  the  land  was  first  actu- 
ally selected  and  occupied  as  a  townsite  or  townsites,  the  number  of 
inhabitants,  the  character,  value  and  location  of  all  municipal  improve- 
ments thereon,  and  as  to  the  settlements  and  dates  thereof  by  the 
homestead  claimants.  To  these  points  was  afterwards  added  one  as  to 
the  qualifications  of  the  homestead  claimants.  This  hearing  was  first 
fixed  for  December  3, 1889,  but  was  continued  at  various  times  and  for 
yariouB  reasons  until  March  28, 1890,  when  the  case  was  called  for  trial. 
Up  to  this  time  Bockfinger  had  asserted  no  claim  to  the  land  as  a  set- 
tler, but  in  his  testimony  given  on  June  ^  1890,  he  states  that  he  set- 
tled on  s^d  S.  W.  i  about  April  20, 1890,  and  had  thereon  a  house  and 
other  improvements  of  the  value  of  $250. 

As  a  result  of  the  hearing  the  local  officers  decided  in  favor  of  the 
townsite  claimants  as  to  the  N.  W.  ^  and  the  ^.  E.  ^  of  the  S.  W.  ^  of 
said  section  8,  and  that  a  hearing  should  be  had  to  determine  the  rights 
of  the  several  homestead  claimants  as  to  the  K  W.  J  of  the  S.  W.  J 
and  the  S  ^  of  the  S.  W.  ^.  ITpon  appeal  by  the  various  parties,  your 
office  awarded  the  entire  W.  i  of  said  section  to  the  townsite  claimants, 

sabjeot  to  thU  condition,  namely,  that  if  when  proof  is  offered,  it  ahaU  appear  that 
each  legal  sabdl vision  thereof  had  been  ocoapied  for  monioipal  porposea  prior  to,  or 
on,  May  14, 1890,  or  subseqaeut  thereto  and  prior  to  the  initiation  of  a  vaUd  home- 
stead olaim  to  any  portion  thereof,  saoh  entry  shall  be  allowed,  bnt  if  it  appears, 
that  one  or  more  legal  subdivisions  thereof  shaU  not  have  been  so  occupied,  at  the 
time  named,  snch  subdivision  shaU  be  excluded  firom  such  entry,  and  a  hearing  wiU 
be  had  to  determine,  under  the  law  and  Bnl  es  of  Practice,  who  is  the  party  right- 
folly  entitled  to  make  entry  of  the  same. 

By  the  decision  of  this  Department,  the  whole  of  the  W.  ^  of  said 
section  was  awarded  to  the  townsite  claimants,  and  in  that  decision  all 
parties  acquiesced  except  Bockfinger,  who  Ales  the  motion  for  review 
now  under  consideration.  The  alleged  errors  are  not  set  forth  in  short 
and  explicit  statements,  but  are  presented  in  the  following  form: 

MATTBBS  OF  FACT. 

1.  That  it  was  error  of  fiict  to  find  as  foUows: 

<<  The  settlers  of  the  townsite  of  West  Guthrie  selected  the  W.  i  of  Sec.  8, 16  N., 
2  W.,  as  the  site  of  a  town  at  about  4  o'clock  P.  M.,  April  22, 1889.    Town  meetings 
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were  held  that  day  and  the  next,  and  organization  effected ;  taxes  collected  from 
those  who  had  on  the  first  day  located  and  claimed  lots ;  officers  were  selected  to 
preside  over  and  control  the  affairs  of  the  town,  and  organization  for  mnnicipal  pnr- 
poses  has  heen  kept  np  continnonsly  since  that  date.  There  were  at  least  one  hun- 
dred  people  who  selected  this  tract  for  town  purposes  on  April  22, 1SS9,  before 
any  agricaltural  claimant  made  settlement  or  claim  on  either  of  said  tracts,  except 
Cohn;  Feagins,  and  Taylor,  who  were  not  eligible  to  make  settlement,  etc/' 

After  the  settlers  of  West  Gnthrie  had  made  their  selection  of  the  W.^  of  said  sec- 
tion for  townsite  purposes  and  taken  possession  thereof  on  April  22d,  at  abont  4 
o'clock  P.  M.,  the  time  had  passed  when  any  one  could  initiate  a  homestead  claiin 
for  any  part  thereof. 

2.  That  it  was  error  of  fickct  to  find  as  follows,  concerning  the  Commissioner's  de- 
cision : 

"  The  voluminous  record  in  this  case  has  been  examined,  and  it  is  found  that  yonr 
decision  appealed  from  contains  a  succinct  statement  of  the  facts  in  the  case." 

SRBOBS  OF  LAW. 

1.  That  it  was  error  of  law  to  hold  as  follows: 

''But  I  cannot  afiftrm  that  part  of  your  decision  holding  that  townsite  entries  can- 
not be  made  under  the  Oklahoma  Townsite  act  of  May  14,  1890  (26  Stat.,  109),  for 
legal  subdiyisions  not  actually  occupied  for  municipal  purposes  by  the  townsite  at 
the  date  of  the  passage  of  the  act  above  cited.  Under  said  act,  one  hundred  people 
or  more  may  select  three  hundred  and  twenty  acres  of  land  in  Oklahoma  Territory 
for  a  townsite,  although  they  may  not  at  the  date  of  the  selection,  or  of  the  townsite 
act,  use  such  smallest  subdivisions  thereof  for  municipal  purposes.'' 

2.  "  After  the  settlers  of  West  Guthrie  had  made  their  selection  of  the  W.i  of  said 
section  for  townsite  purposes  and  taken  possession  thereof  on  April  22d,  at  about  4 
o'clock  P.  M.,  the  time  had  passed  when  any  one  could  initiate  a  homestead  claim 
for  any  part  thereof,  and  the  fact  that  a  portion  of  the  tract  embracing  about  one 
hundred  and  twenty  acres  has  not  yet  been  settled  upon  as  a  place  of  residence,  will 
not  prevent  said  portion  frt)m  being  included  in  the  townsite  entry. 

''  Towns  are  not  built  in  a  day,  and  from  the  very  nature  of  things  they  should  not 
be  required  to  improve  each  of  the  smallest  legal  subdivisions  in  their  selection  be- 
fore making  entry,  any  more  than  a  homestead  claimant  should  be  required  to  im- 
prove each  forty  acres  making  up  his  homestead  before  making  his  final  entry." 

It  may  be  profitable  before  proceeding  farther  in  the  consideration 
of  this  motion  to  consider  and  determine  the  status  occupied  by  Bock- 
flnger  in  the  case.  He  has  made  no  application  to  enter  this  land,  and 
does  not  claim  to  have  made  a  settlement  thereon  until  April  20, 1890, 
nearly  a  year  after  the  application  by  the  townsite  claimants  was  filed. 
While  his  claim  is  mainly  based  and  argued  on  the  theory  that  he  ac- 
quired a  right  of  entry  by  virtue  of  his  Contest  affidavit  attacking 
Feagins'  entry,  yet  it  is  alleged  as  an  alternate  claim  that  the  townsite 
claimants  had  not  settled  upon  and  occupied  any  portion  of  said  quar- 
ter section  prior  to  his  settlement,  and  that  therefore  he  acquired  a 
right  to  said  land  by  virtue  of  such  settlement  immediately  upon  the 
cancellation  of  Feagins'  entry.  This  claim  cannot  be  sustained.  What- 
ever may  be  concluded  as  to  the  land  claimed  by  the  townsite  on  April 
22,  or  23, 1889,  or  prior  to  the  filing  of  Bockfinger's  contest  affidavit  on 
May  24, 1889,  it  is  clear  that  this  particular  tract  was  claimed  long 
prior  to  Bockfinger's  settlement,  for  it  was  included  in  the  plat  filed 
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witli  tlie  application  to  make  the  townsite  entry,  was  described  in  that 
application,  and  was  a  part  of  the  land  contemplated  by  tbe  order  for 
a  hearing  in  this  case,  which  was  made  October  23, 1889,  all  long  prior 
to  Bockfinger's  settlement.  He  certainly  had  notice  of  the  claim  of  the 
town  to  this  tract  before  he  performed  any  act  of  settlement  on  said 
land.  Again,  whatever  may  have  been  the  number  of  people  lo(,*ated 
on  the  west  half  of  said  section  up  to,  and  at  the  date,  of  Bockflnger's 
affidavit  against  Feagins'  entry,  it  is  indisputable  that  at  tlie  time  of 
filing  the  townsite  application  there  was  a  large  number  of  people  upon 
the  IS". W.J  of  said  section,  certainly  sufficient  to  entitle  them  to  take 
the  whole  west  half  thereof  and  that  this  number  steadily  increased  up 
to  the  time  of  the  hearing  and  of  Bockftnger's  settlement.  It  may  be 
true  that  at  the  date  of  the  hearing  there  was  no  one  on  the  S.W.J  of 
claiming  as  a  townsite  settler,  but  if  true,  this  condition  of  affairs  is 
satisfactorily  explained  by  the  fact  established  by  the  testimony  that 
all  such  as  were  thereon  were  removed  by  the  military  on  or  about  June 
15,  1889.  It  was,  in  my  opinion,  the  intention  to  acquire  said  last 
named  quarter  section  of  land  for  townsite  purposes,  and  this  intention 
was  shown  by  settlements  thereon,  by  surveying  a  part  of  it,  and  by 
including  the  whole  in  the  plat  filed  with  the  townsite  application,  all 
of  which  Bockfinger  had  actual  notice,  or  is  chargeable  with  notice 
prior  to  his  settlement.  That  the  parties  in  interest  desisted  from  fol- 
lowing up  their  settlements,  survey,  etc.  in  the  face  of  the  action  of  the 
military  authorities,  is  not  to  be  held  as  an  abandonment  of  their 
claims,  especially  in  view  of  the  fact  that  they  have  continuously  as- 
serted their  rights,  and  sought  an  adjudication  thereof  through  the 
proi)er  processes  of  a  trial  and  judgment  of  the  different  tribunals  of 
this  Department,  Under  this  view  of  the  case  it  may  be  doubted  if  it 
be  necessary  to  invoke  the  doctrine  laid  down  in  the  following  quota- 
tion from  the  departmental  decision  complained  of,  referring  to  the  act 
of  May  14, 1890  (26  Stat.,  109),  viz: 

Under  said  aot,  one  hundred  people,  or  more,  may  select  three  hundred  and  twenty 
acres  of  land  in  Oklahoma  Territory  for  a  townsite,  although  they  may  not,  at  the 
date  of  the  selection,  or  of  the  townsite  act,  use  each  smallest  subdivision  thereof 
for  municipal  purposes.  Townsite  of  Norman  v.  Robert  Q.  Blakeney  (18  L.  D.,  399) ; 
Wmiam  H.  Walker  v.  Townsite  of  Lexington,  (18  L.  D.,  404). 

the  correctness  of  which  proposition  is  denied  in  the  argument  in 
support  of  this  motion,  whether  or  not  it  be  necessary  to  invoke  this 
doctrine  it  is  sufficient  to  say  that  this  question  was  fully  discussed  in 
the  cases  cited,  and  I  see  no  good  reason  for  receding  from  the  position 
then  taken,  or  indeed  any  necessity  for  entering  again  upon  an  extended 
discussion  thereof.  Tn  arguing  this  branch  of  the  case,  it  is  insisted 
that  there  can  be  no  selection  for  townsite  purposes  in  Oklahoma  ex- 
cept by  actual  settlement  and  occupancy,  and  the  counsel  formulate 
the  following  deductions  from  the  opinion  of  Attorney  General  Gushing, 


828  DECISIONS  RELATING  TO  THE   PUBLIC   LANDS. 

dted  and  quoted  from  in  the  case  of  Walker  v.  Lexington  Townsite, 
Bupray  viz: 

That  the  selection  mast  be  by  settlement  andoooapauoy. 

That  the  inchoate  right  begins  from  the  beginning  of  snch  oocupation. 

That  the  ultimate  sufficiency  of  that  occupation  is  to  be  determined  in  part  from 
subsequent  facts  which  consummate  the  occupation,  and  also  demonstrate  its  bona 
fides. 

Immediately,following  is  the  statement  by  counsel  in  these  words: 

The  municipal  occupation  is  sufficiently  eyidenced  by  an  actual  survey  upon  the 
groand,  of  said  town,  into  streets,  alleys  and  blocks,  or  the  publication  of  a  plat  of 
the  same,  evidencing  the  connection  therewith  of  the  public  surveys,  so  as  to  give 
notice  to  others. 

This  last  had  at  least  been  done  long  before  Bockfinger's  settlement, 
and  hence,  under  their  theory  of  the  law,  he  can  claim  nothing  as 
against  the  townsite  claimants  by  virtue  of  his  settlement,  but  most 
succeed,  if  at  all,  because  of  some  right  secured  by  filing  his  contest 
affidavit. 

I  And  no  error,  either  in  law  or  fact,  in  said  decision  by  which  Bock- 
finger,  in  his  character  of  settler,  has  been  injured,  and  hence  the 
motion  in  question  will  not  be  allowed,  in  so  far  as  it  is  based  upon  his 
rights  as  such  settler. 

It  becomes  necessary  now  to  consider  his  status  otherwise  and  deter* 
mine  whether  he  has  secured  such  a  standing  in  the  case  by  reason  of 
having  filed  the  affidavit  against  Feagins'  entry  as  to  be  entitled  to 
prosecute  the  motion  in  question,  and  if  this  be  answered  in  the  affirm- 
ative, whether  there  is  such  error  in  said  decision  as  deprives  him  of 
Bome  right  in  his  character  of  contestant. 

The  act  of  May  14, 18S0  (21  Stat.,  140),  contains  among  others  the 
following  provision: 

lu  all  cases  where  any  person  has  contested,  paid  the  land  office  fees,  and  procured 
j^e  cancellation  of  any  pre-emption^  homestead,  or  timber  culture  entry,  he  shaU  be 
notified  by  the  register  of  the  land  office  of  the  district  in  which  such  land  is  situ- 
ated of  such  can  collation,  and  shall  be  allowed  thirty  days  from  date  of  such  notice 
to  enter  said  lands. 

In  this  case  Bookfinger  presented  his  affidavit  of  contest,  containing 
the  same  allegations  made  in  affidavits  filed  ahead  of  his,  and  it  was 
received  by  the  local  officers  to  be  held  until  the  preceding  contests 
should  be  disposed  of.  It  was  never  acted  upon  or  considered  as  a 
contest,  he  did  not  pay  the  land  office  fees,  and  he  did  not  procure  the 
cancellation  of  Feagins'  entry.  He  has  never  reached  the  place  where 
he  could  properly  be  called  a  contestant,  his  status  being  only  that  of 
an  applicant  to  be  allowed  to  proceed  against  the  existing  entry,  whose 
application  was  not  in  a  condition  to  be  acted  upon,  but  must  neces- 
sarily be  held  in  abeyance  for  the  time  being.  Surely  he  acquired  no 
vested  right  to  make  entry  for  the  land  thereby.  It  must  be  borne  in 
mind  also  that  his  charge  was  the  same  as  that  in  the  prior  affidavit, 
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SO  that  if  proceedings  nnder  saoh  former  affidavit  had  been  carried  to  a 
final  judgment,  Bockfinger  could  have  secured  nothing  under  his  appli- 
cation to  contest;  because  had  that  judgment  been  for  the  cancella- 
tion of  the  entry,  his  application  must  have  been  denied,  as  there  would 
have  been  no  entry  to  proceed  against  (Hyde  et  al.  v.  Eaton  et  aL^  12 
L.  D.,  157),  and  if  the  judgment  had  been  in  favor  of  the  entryman  the 
same  result  Av^ould  have  followed,  because  an  issue  once  tried  and  deter- 
mined can  not  be  made  the  basis  of  a  second  contest  (Busch  v.  Devine, 
12  L.  D.,  317).  There  is  nothing  in  this  case  to  take  it  out  of  the  opera- 
tion of  that  general  rule.  Bockflnger's  relation  to  this  case  based  upon 
his  contest  affidavit,  is  entirely  too  remote  to  justify  the  conclusion 
that  he  has  been  injured  by  the  decision  complained  of^  even  if  the 
errors  alleged  therein  do  exist,  which  it  is  not  intended  to  say  hereby  is 
the  fact,  and  hence  there  is  no  sufficient  reason  apparent  for  granting 
his  motion. 

Said  motion,  asking  that  the  departmental  decision  of  December  16, 
1891,  be  revoked  and  set  aside  for  the  reasons  herein  set  forth,  must 
be,  and  the  same  is  hereby  denied. 

The  attorneys  for  Bockfinger  have  filed  a  motion  for  rehearing  in  this 
case  on  the  ground  of  newly  discovered  evidence,  supporting  the  same 
by  affidavits  of  various  parties.  These  affidavits  are  to  the  effect  that 
no  selection  was  made  of  the  8.  W.  J  of  Sec.  8  for  townsite  purposes 
prior  to  June  5, 1889.  Counter  affidavits  have  been  filed,  but  I  do  not 
consider  it  necessary  at  this  time  to  discuss  the  contradictions  between 
the  two  sets  or  the  fact  that  some  of  the  parties  making  the  affidavits 
in  support  of  this  motion  were  examined  as  witnesses  at  the  hearing 
heretofore  had. 

It  may  be  admitted  for  the  purpose  of  the  present  discussion  that 
these  affidavits  set  forth  the  facts  actually  existing,  and  still  they  afford 
no  sufficient  reason  for  a  new  hearing,  in  view  of  the  status  we  have 
determined  Bockfinger  occupies  in  this  case.  They  do  not  controvert 
the  conclusion  that  the  land  was  actually  selected  by  the  townsite  prior 
to  Bockfinger's  settlement,  but  on  the  other  hand  tends  strongly  to  sup- 
port it,  and  hence  do  not  aid  liis  claim  as  a  settler.  And,  if  as  here- 
tofore concluded,  he  has  secured  no  right  as  a  contestant  to  enter 
said  land,  a  new  hearing  which  would  establish  the  facts  as  set  forth 
in  these  affidavits  could  not  confer  such  a  right  on  him.  For  these 
reasons  the  motion  for  a  rehearing  is  hereby  denied. 
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MINING  CLAIM— PUBLICATION  OF  NOTICE— REVIEW. 

Condon  bt  al.  v.  Mamiioth  Minino  Co.  (on  Review). 

The  discretion  vested  in  tlie  register  to  designate  a  newspaper  within  which  the 
notLce  of  a  mineral  application  must  be  published,  is  subjeot  to  review  and 
control  by  the  General  Land  Office  and  the  Department. 

A  motion  for  a  review  will  not  be  granted  where  it  presents  no  new  qnestion. 

Secretary  Nohle  to  the  Oommiasioner  of  the  General  La/nd  Office,  October 

4y  1892. 

I  have  before  me  the  motion  filed  by  the  attorneys  for  tlie  Mammoth 
Mining  Company,  tor  review  of  the  case  of  Pat  Condon  et  al.  v.  The 
Mammoth  Mining  Company,  reported  in  14  L.  D.,  138,  dated  February  5, 
1892,  involving  mineral  entry  No.  1408,  for  the  Bradley  lode  claim. 
Salt  Lake,  Utah,  land  district. 

The  record  shows  that  in  September,  1887,  the  Mammoth  Mining 
Company  filed  its  application  for  a  patent  for  the  Bradley  lode  claim 
in  the  Tintic  mining  district,  Utah. 

The  register  of  the  local  land  office,  directed  the  publication  of  the 
notice  of  the  application  to  b  e  made  in  the  Territorial  Enquirer,  a  news- 
paper published  at  Prove  City,  Utah,  in  which  said  notice  was  pub- 
lished for  the  period  of  sixty  days. 

]^o  adverse  claim  nor  protest  having  been  filed  during  that  time,  the 
entry  was  allowed  in  December,  1887.  In  August,  1889,  the  CondoDS 
filed  a  protest,  again  st  the  issuance  of  a  patent  on  the  entry,  alleging 
in  substance  that  they  were  the  owners  of  three  confiicting  claims,  to- 
wit:  the  Accident,  Dipper  and  Eclipse  lode  claims;  that  they  had 
maintained  their  rights  of  possession  to  said  claims  by  due  compliance 
with  the  law,  and  that  said  conflicting  claims  were  located  prior  to  the 
location  of  the  Bradley  lode  claim  ;  that  they  never  had  any  notice  of 
said  application  for  patent  for  the  Bradley  lode  claim ;  that  the  notice 
thereof  was  not  published  in  the  newspaper  nearest  the  claim;  the 
Nephi  Ensign,  published  at  Nephi,  Utah,  which  was  near  the  claim; 
that  the  Territorial  Enquirer  in  which  it  was  published,  was  remote 
and  much  further  away  from  the  claim  than  the  Nephi  Ensign. 

Protestants  also  alleged  that  the  claimant  of  the  Bradley  lode  claim 
had  failed  to  do  $100,  worth  of  work  on  the  surface  of  said  claim. 

On  the  30th  of  October,  1889,  you  ordered  a  hearing  to  determine 
whether  the  notice  of  the  application  of  patent  for  the  Bradley  lode 
claim  was  made  in  the  newspaper  published  nearest  to  the  claim  <'in 
accordance  with  the  law  and  the  regulations  thereunder."  The  special 
attention  of  the  local  officers  was  also  called  by  you  to  the  provisions 
of  the  circular  approved  April  21, 1885. 

The  hearing  was  had;  the  parties  appeared  and  introduced  their 
testimony;  the  register  and  receiver  decided  that  the  publication  of  the 
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notice  of  applicatiou  for  patent  to  the  Bradley  lode  claim  was  not  made 
in  accordance  with  law,  and  that  the  protest  in  this  respect  was  weU 
taken.    The  Mammoth  Company  appealed  to  your  office. 

On  October  25, 1890,  you  affirmed  the  judgment  of  the  local  officers 
and  held  the  entry  for  cancellation  and  upon  the  appeal  of  said  com- 
pany to  the  Department,  your  judgment  was,  on  the  5th  day  of  Febru- 
ary, 1892,  modified  by  suspending  the  entry  made  by  the  Mammoth 
Mining  Company,  and  requiring  a  new  notice  to  be  published. 

The  motion  under  consideration  asks  a  reconsideration  and  review 
of  said  departmental  decision. 

In  the  decision  complained  of,  it  is  stated  that; — "The  only  qnestion  in  issae  is  aa 
to  whether  or  not  the  notice  of  application  of  patent  of  the  Mammoth  Mining  Com- 
pany was  published  according  to  law.  If  it  was,  nnder  the  proyisions  of  section 
2326  of  the  Mining  Laws,  Revised  Statutes  of  the  United  States,  the  protestants  in 
this  case  can  not  now  assert  an  adverse  claim.  A  statute  providing  for  the  service 
of  notice  by  publication  should  be  strictly  followed  in  order  to  give  jurisdiction. 
I  have  considered  the  evidence  in  the  record,  and  am  of  the  opinion  that  your  judg- 
ment;  from  which  au  appeal  has  been  taken,  is  sustained  by  the  facts  shown  in  the 
record. 

The  facts  are  that  on  the  6th  day  of  October,  1887,  the  register  of 
tile  land  office  at  Bait  Lake,  directed  the  notice  of  the  application  of  the 
Bradley  lode  for  a  patent  to  be  published  as  follows:  "I  direct  this 
notice  to  be  published  in  the  Territorial  Enquirer,  at  Prove  City,  Utah, 
the  newspaper  published  nearest  the  said  mining  claim,  for  the  period 
of  sixty  days.    D.  Webb,  Eegister." 

The  Enquirer  was  published  in  Utah  county.  The  Nephi  Ensign  was 
a  newspaper  published  in  Juab  county,  the  county  in  which  the  Brad- 
ley lode  claim  was  located.  It  was  first  published  in  June,  1887,  and 
continued  its  publication  regularly  every  week.  It  was  a  paper  of  gen- 
eral circulation  in  Juab  county  and  the  Tintic  Mining  district.  It  was 
recognized  by  the  land  office  at  Salt  Lake  as  a  proper  newspaper  for 
the  publication  of  proof  notices;  the  register  before  and  immediately 
after  September  6,  1887,  directed  final  proof  notices  in  agricultural 
cases  to  be  published  in  said  paper.  Geographically  measured  the 
Ensign  was  published  eleven  and  a  half  miles  nearer  the  Bradley  claim 
than  the  Enquirer.  While  there  was  a  conflict  in  the  testimony  as  to 
whether  the  Ensign  was  published  nearer  said  claim  by  the  ususil  ways 
of  travel  than  the  Enquirer,  it  is  safe  to  conclude  that  the  preponder- 
ance of  the  testimony  showed  the  Ensign  to  have  been  published  nearer 
the  claim  than  the  Enquirer  was. 

Mr.  Webb,  who  was  register  at  the  time  the  order  of  publication  was 
made,  was  examined  as  a  witness  at  the  trial  and  was  asked  on  cross- 
examination  :  "  Why  did  you,  on  the  6th  day  of  September,  1887,  issue 
an  order  for  publication  of  the  Bradley  Mining  Claim,  in  the  Territorial 
Enquirer  in  Prove  and  on  the  next  day,  the  7th  of  September,  1887, 
issue  an  order  for  publication  in  the  l^ephi  Ensign f  He  answered: 
"  I  don't  know,  unless  we  regarded  mineral  applications  of  more  im- 
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portance  than  we  did  agricoltnral,  and  we  were  a  little  more  strict  witb. 
them." 

In  the  motion  under  consideration  and  in  the  argument  in  support  of 
it,  counsel  contends  that  the  Department  erred  in  its  decision  9>s  to  the 
question  of  the  jurisdiction  of  the  local  officers  to  pass  upon  the  mineral 
application.  It  is  also  argued  in  support  of  the  motion  that  the  register 
had  the  discretion  to  order  the  publication  of  the  notice  in  this  case, 
under  the  facts  and  circumstances,  to  be  made  in  the  pai>er  he  did, 
although  it  is  not  denied  that  the  same  was  published  eleven  and  one- 
half  miles^  geographically  measured,  farther  from  the  claim,  than  the 
Nephi  Ensign  was.  This  was  really  the  question  in  the  case  as  decided 
by  the  Department,  whatever  may  have  been  the  language  used  in 
determining  it.  Waiving,  therefore,  the  jurisdictional  question  we  will 
come  directly  to  the  real  question  in  the  case,  which  is,  whether  the 
register  has  any  discretion  in  designating  the  newspaper  in  which 
notices  of  mineral  applications  for  patent  may  be  published  under  the 
law. 

On  this  subject  there  seems  to  be  a  want  of  uniformity  in  the  ex- 
pressious  of  your  office  and  the  Department  in  the  past,  therefore  a 
brief  reference  to  them  may  serve  to  make  my  conclusion  more  easUy 
understood. 

In  Tomay  et  ah  v.  Stewart  (1  L.  D.,  570),  Secretary  Kirkwood  held 
that  the  register  may  exercise  his  official  judgment  as  to  whether  pub- 
lication in  the  paper  nearest  the  claim  will  effect  the  object  of  the  stat- 
ute requiring  notice  to  be  given. 

The  notice  in  that  case  was  published  for  the  required  time  (from 
July  14,  to  September  15, 1881)  in  a  weekly  uewsp£4[>er  published  about 
three  miles  from  the  land  applied  for,  and  it  was  claimed  that  said 
notice  should  have  been  published  in  a  newspaper  published  about  one 
mile  from  the  claim.  The  latter  paper  was  established  June  3,  1881, 
and  ceased  its  existence  October  21 ,  1881.  Its  circulation  never  reached 
quite  one  hundred  copies  per  week. 

The  protestants  in  that  case  took  notice  of  the  publication,  and  filed 
adverse  claims,  and  commenced  suits  pursuant  to  said  notice. 

The  case  of  William  A.  Arnold  (2  L.  D.,  758)  was  a  decision  by  the 
Commissioner  of  the  General  Land  Office,  which  so  far  as  I  have  been 
able  to  find,  was  never  approved  by  the  Secretary  of  the  Interior.  It 
announces  as  the  rule,  in  the  selection  of  newspapers  for  publication 
of  mining  notices,  that  it  is  a  matter  resting  in  the  sound  discretion  of 
the  register.  Said  decision  was  dated  on  the  19th  day  of  February, 
1884.  It  was  followed  by  the  circular  of  July  31,  1884,  which  was  ap- 
proved by  the  acting  sei'retary,  August  1, 1884.  Among  other  things 
said  circular  stated  that: 

Where  there  are  several  papers  which  are  ''newspapers"  within  the  meanhig of 
the  law,  and  any  one  of  which  might  he  designated  nnder  these  instructions,  you 
win  use  yoor  discretion  in  making  yoor  selection,  and  in  the  reasonahle  and  honest 
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exercise  of  that  discretion  you  will  not  be  interfered  with  by  this  office.  Yon  are 
not  to  construe  the  words  ''as  nearest '^  as  binding  you  to  any  rule  of  strict  calcula- 
tion of  geographical  distance,  but  you  are  to  select  which  amoug  the  proper  papers 
regularly  published  and  having  a  stable  circulation  Dearest  the  land  you  wiU  desig- 
nate for  the  purpose  of  publication. 

This  circnlar  was  modified  by  the  circular  of  April  21, 1885,  directed 
to  registers  and  receivers,  which  was  approved  by  Secretary  Lamar^ 
in  which  he  instructed  them: 

That  yon  have  no  discretion  under  the  law  to  designate  any  other  than  the  news- 
paper ''nearest  the  land"  for  such  purpose,  when  such  paper  is  a  "newspaper  of 
general  circulation "  as  defined  in  said  circular.  But  you  will  in  all  cases  desig- 
nate the  newspaper  of  general  circulation  that  is  published  nearest  the  land  geo- 
graphically measured. 

In  Erie  Lode  v.  Cameron  Lode  (10  L.  D.,  655),  it  was  held  that  the 
register  may  exercise  his  official  judgment  in  the  selection  of  a  news- 
paper nearest  the  mining  claim  for  the  publication  of  an  application 
for  patent. 

In  that  case  a  hearing  was  had,  the  same  as  in  this  one,  to  determine 
whethei'  the  notice  had  been  published  in  the  nearest  newspaper  to  the 
claim ;  in  that  case,  as  in  this,  the  finding  of  the  local  officers,  upon  the 
facts  was  affirmed  by  your  judgment  and  the  Department. 

In  that  case  it  was  shown  that  prior  to  January  25, 1885,  a  newspaper 
called  the  ^Silver  Record,'  was  published  at  Gothic,  seven  or  eight 
miles  from  the  claim  in  controversy.  From  that  date  to  May  30, 1885, 
it  was  printed  at  Crested  Butte,  fifteen  or  sixteen  miles  from  the  claim 
on  the  press  and  type  of  another  newspaper  published  there.  The  ap- 
plication for  patent  was  filed  February  28, 1885,  and  notice  thereof  was 
published  from  March  5, 1885,  to  May  7, 1885,  in  the  Elk  Mountain 
Pilot,  a  newspaper  printed  at  Crested  Butte.  It  thus  appears  that  as 
a  matter  of  fact,  the  real  controversy  in  that  case  was  between  two 
papers  published  in  the  same  town,  for  the  ^Silver  Record'  was  pub- 
lished in  Crested  Butte  during  the  whole  period  of  the  publication  of 
said  notice  in  the  ^Elk  Mountain  Pilot'  published  in  said  town.  Fur- 
thermore, the  office  of  the  Record  at  Gothic  was  shown  to  have  been 
closed  and  not  in  use  when  the  application  was  made,  and  the  register 
testified  that  no  paper  was  published  nearer  to  said  claim  than  at 
Crested  Butte,  and  that  he  deemed  the  existence  of  the  SUver  Record 
as  precarious.  After  referring  to  the  case  of  Tomay  et  aL  v.  Stewart  (1 
L.  D.,  570),  it  is  said  (page  657) :  ^^  In  the  case  at  bar  the  register  exer- 
cised his  official  judgment  and  selected  the  newspaper  which  he  be- 
lieved to  be  best  fitted  for  the  proper  publication  of  the  Cameron  notice. 

That  portion  of  section  2325  of  the  Revised  Statutes  under  which 
notices  of  this  character  are  published,  necessary  for  consideration  in 
the  determination  of  the  question  here  involved  reads  as  follows: 

The  register  of  the  land  office,  npon  the  idling  of  such  application,  plat,  field  noteS; 
noticee,  and  affldavits,  shall  pnhlish  notice  that  snoh  application  has  been  made, 
fni*  the  period  of  sixty  daySy  in.  a  newspaper  to  be  by  him  designated  as  published 
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Boareet  to  such  claim ;  aad  he  shall  also  post  sach  notice  in  hia  office  for  the  same 
period. 

I  am  of  the  opinion  that  this  means  that  the  register  sbaU  publish 
the  notice  of  such  application  in  a  paper  to  be  by  him  desiguated  as 
being  the  newspaper  published  nearest  to  such  claim,  not  by  actual 
measurement  in  a  direct  line  between  newspaper  offices  in  the  same 
town  or  city,  but  in  the  nearest  town  or  city  in  which  a  paper  or  papers 
of  established  character  and  general  circulation  is  published.  Unques- 
tionably, under  this  statute,  when  several  newspapers  are  published  in 
the  same  town  or  city,  the  register  may  designate  whichever  in  his 
judgment  will  best  subserve  the  public  interests  and  which  will  give 
the  widest  notice  to  the  public  that  the  entrymen  are  seeking  title  to  a 
mine.  From  these  views  it  follows,  that  in  this  matter  the  register  has 
some  discretion  in  the  designation  of  the  newspaper,  as  to  its  estab- 
lished character  as  a  newspaper,  its  stability  and  general  circulation 
and  the  like.  But  it  is  a  legal  discretion  and  in  its  exercise  his  act  is 
certainly  subject  to  review  and  control  by  your  office  and  the  Depart- 
ment, and  where  it  is  shown  that  he  has  abused  such  discretion,  your 
office,  as  well  as  the  Department,  has  the  power  to  set  aside  his  action 
in  order  to  avoid  injustice  or  unfair  discrimination,  or  an  ignoring  of 
the  provisions  of  the  law  and  the  rules  and  regulations  of  the  Depart- 
ment. 

The  !N'ephi  Ensign  was  published  in  the  county  in  which  the  claim 
was  located,  and  the  register  having  determined  that  it  was  a  paper  of 
general  circulation  for  the  purposes  of  publishing  agricultural  notices, 
before  this  application  was  made,  there  is  no  reason  why  it  was  not  one 
of  general  circulation  for  the  purpose  of  publishing  mineral  notices. 
In  other  words,  if  it  were  good  enough  to  publish  agricultural  notices  in 
it,  certainly  it  must  have  been  good  enough  for  the  publication  of  min- 
ing notices. 

In  the  light  of  the  record  and  testimony  in  this  case,  I  am  satisfied 
that  the  register  abused  the  discretion  which  is  vested  in  him  by  the 
statute  in  designating  the  Territorial  Enquirer  as  the  newspaper  in  which 
the  notice  of  the  Mammoth  Mining  Company's  application  should  be 
published,  and  that  the  same  calls  for  correction  at  the  hands  of  the 
Department,  hence  there  was  no  error  in  the  conclusions  reached  in  the 
decision  complained  of  which  calls  for  a  modification  of  the  judgment 
on  this  motion. 

The  circular  of  April  21, 1885,  was  in  full  force  when  the  applica- 
tion in  this  case  was  made.  I  therefore  see  no  just  ground  upon  which 
applicants  can  complain,  for  in  so  far  as  it  was  not  in  conflict  with  the 
statute  under  which  it  was  issued  it  had  all  the  force  and  effect  of  law. 
Allen  et  ai.  v.  Merrill  et  al.  (on  review)  (12  L.  D.,  13);  Hessong  v.  Bur- 
gan  (9  L.  D.,  XjS). 

It  is  true  that  it  is  claimed  that  the  Nephi  Ensign  was  shown  by  the 
'evidence  not  to  have  been  a  newspaper  of  general  circulation  in  the 
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yicinity  where  it  was  published  at  the  time  the  notice  was  published  in 
this  case.  This  is  a  question  of  fa^t,  and  as  such,  it  was  decided  by  the 
local  officers,  by  you,  and  by  the  Department;  against  the  contention  of 
counsel,  and  there  is  no  such  palpable  preponderance  of  the  evidence 
against  such  finding  as  would  warrant  the  Department  on  review,  in 
disturbing  it  Guthrie  Towusite  v,  Paine  et  aU  (on  review),  (13  L.  D., 
562);  Crogan  v.  Graves  (9  L.  D.,  463);  Dayton  i?.  Dayton  (8  L.  D.,  248). 

It  is  claimed  that  the  !N'ephi  Ensign  never  was  a  paper  of  any  sta< 
bility ;  and  as  a  circumstance  to  show  this  there  is  attached  to  counsel's 
argument  an  ^'  obituary  "  of  said  paper,  which  is  dated  April  24, 1891, 
over  three  years  after  the  publication  in  question  was  made.  This  does 
not  overcome  the  testimony  in  the  case  which  shows  it  to  have  been 
a  newspaper  of  general  circulation  when  the  publication  was  made. 

All  the  grounds  of  the  motion  relate  to  the  £acts  as  found  and  the 
law  as  applied  to  the  case.  All  of  the  matters  recited  in  the  motion 
and  complained  of  in  it,  were  necessarily  considered  by  the  Depart- 
ment, in  deciding  the  case;  every  proposition  embodied  in  the  motion 
was  Ailly  argued  before  the  Department,  upon  the  merits  of  the  casej 
no  new  question  of  law  or  fact  is  presented  by  it.  Under  such  circum- 
stances a  review  of  the  decision  complained  of  is  not  warranted,  under 
the  repeated  rulings  of  the  Department.  Pike  v.  Atkinson  (12  L.  D., 
226);  Ary  v.  Iddings  (13  L.  D.,  506);  and  Stone  v.  Gowles  (14  L.  D., 
90).  In  view  of  the  importance  of  the  case  the  testimony  and  record 
have  been  carefully  re-examined  and  no  sufficient  reason  has  been 
found  for  any  change  in  the  opinion  sought  to  have  reviewed. 

The  motion  for  review  is  therefore  denied* 


Ban  Lobenzo  v.  Bies  et  cU. 
Motion  for  review  of  departmental  decision  rendered  November  28, 
1891, 13  L.  D.,  612,  and  application  for  rehearing,  denied  by  Secretary 
Noble,  October  4,  1892. 


OKiiAHOMA  Towirsrrs-PURCHASB  PRiG]&--8CHooi<  Finn>* 

A.  L.  OOOKBUM. 

Eyidence  of  organisation  to  be  furnished  by  a  municipality  that  applies  for  the  pur- 
chase price  of  a  townsite  under  section  22,  act  of  May  2, 1S90. 

Acting  Secretary  Chandler  to  A.  L.  OocJcrumy  September  19^  1892, 

I  am  in  receipt  of  your  application,  as  treasurer  of  the  townsite  of 
Orlando,  for  the  payment  of  $1,500,  paid  to  the  Secretary  of  the  Inte- 
rior by  Warren  H.  Hysell,  for  the  SB.  i  of  Sec.  2,  T.  19  N.,  R.  2  W., 
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as  the  townsitc  of  Orlando,  under  the  provision  of  section  22,  of  the 
act  of  Congress,  approved  May  2, 1890  (26  Stat.,  81),  Said  act  re- 
quires that  the  money  thus  received  shall  be  paid  over  to  the  authori- 
ties of  the  municipality  when  organized,  to  be  used  for  school  purposes 
only. 

Before  the  money  can  be  paid  over,  there  must  be  satisfkctory  evi- 
dence that  the  municipality  has  been  organized  as  required  by  the  laws 
of  Oklahoma.  With  your  application  you  file  a  certificate  of  the 
clerk  of  Logan  county,  reciting  "  that  the  Town  of  Orlando  in  Logan 
county.  Oklahoma  Territory,  has  been  duly  and  legally  incorporated 
as  a  town  as  required  by  Chapter  16,  Art.  I,  of  the  Statutes  of  Okla- 
homa and  that  all  the  requirements  of  said  statute  have  been  complied 
with.^ 

This  is  not  the  evidence  of  the  organization  of  the  municipality 
which  is  required. 

The  following  evidence  should  be  famished. 

First.  A  duly  certified  copy,  under  seal,  of  the  order  of  the  board 
of  county  commissioners,  declaring  that  the  specified  territory  shall, 
with  the  assent  of  the  qualified  voters  be  an  incorporated  town,  also 
the  notice  for  a  meeting  of  the  electors,  as  required  by  paragraph  5  of 
Article  I,  Chapter  16  of  the  statutes  of  Oklahoma. 

Second.  A  like  certified  copy  of  the  statement  of  the  inspectors  filed 
with  the  board  of  county  commissioners,  also  a  like  certified  copy  of 
the  order  oi  said  board,  declaring  that  the  town  has  been  incorporated, 
as  provided  by  paragraph  9,  of  said  article  one. 

Third.  A  like  certified  copy  of  the  statement  of  the  inspectors,  filed 
with  the  county  clerk,  declaring  who  were  elected  to  the  office  of  trus- 
tees,  clerk,  marshal,  assessor,  treasurer,  and  justice  of  the  peace,  as 
provided  by  paragraph  16,  of  said  article  one. 

Fourth.  A  like  certified  copy  of  the  town  clerk,  of  the  proceedings  of 
the  board  of  trustees  electing  one  of  their  number  president,  also,  a 
copy  of  the  qualifi(*.atlons  to  act  by  each  of  the  officers  mentioned,  as 
provided  by  paragraph  19,  of  said  article  one. 

Fifth.  A  certified  copy,  by  the  town  clerk,  of  the  proceedings  of  the 
board  of  trustees,  designating  some  officer  of  the  municipality  to  make 
application  for  and  to  receive  the  money  to  be  paid  by  the  Secretary  of 
the  Interior. 

Sixth.  A  proper  application  for  the  money,  by  said  designated  officer. 

The  evidence  now  before  me  is  a  satisfactory  compliance  with  re- 
quirements numbered  fifth  and  sixth,  and  upon  the  receipt  of  the  re- 
maining required  evidencCi  if  the  same  is  satisfoctoryi  the  money  will 
be  promptly  paid  over. 


DECISIONB  RELATING  TO   THE   PUBLIC   LANDS.  337 

HOMSSTBAB  CONTBST-EKTBT-SECnON  9894  B.  8* 

MOLEN  V.  BABTLEXT. 

A  homestead  entry  based  npon  a  preliminary  affidayit  exeoated  before  a  clerk  of 
court,  without  the  pro-requisite  residence  on  tbe  land,  isToidable,  and  the  defect 
cannot  be  cured,  if,  prior  to  the  establishment  of  residence  the  adyerse  right 
of  a  contestant  intervenes. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  Oeneral 

Land  Offleej  October  5, 189:2. 

On  the28tli  of  May,  1889,  EnochBartlettmade homestead entryforthe 
S.  i  of  the  SE.  4,  and  the  S.  i  of  the  8W.  i  of  Sec.  33,  T.  6  N.,  R.  38  E., 
Blackfoot  land  district,  Idaho.  His  homestead  affidavit  was  made  on 
tiie  27th  of  that  month,  before  the  clerk  of  the  court  for  Bingham  county, 
and  contained  the  statement  that  he  was  then  residing  on  the  land,  etc., 
as  required  by  section  2294  Bevised  Statutes. 

On  the  29th  of  July,  1889,  James  W.  Molen  filed  an  affidavit  of  con- 
test, alleging  that  Bartlett's  ^<  statements  made  under  oath  at  time  of 
making  said  entry  before  the  clerk  of  the  court,  under  section  2294  £.  S., 
at  Eagle  Bock,  regarding  residence  and  settlement,  were  not  true."  He 
also  alleged  that  Bartlett  had  not  yet  established  his  residence  on  said 
land.    This  affidavit  was  corroborated  by  four  witnesses. 

The  trial  was  set  for  the  27th  of  September,  1889,  and  was  followed 
by  a  decision  by  the  local  officers,  without  date,  in  which  they  awarded 
the  land  to  Bartlett.  An  appeal  from  that  decision  was  tiiken  to  your 
office,  and  on  the  15th  of  December,  1891,  you  affirmed  the  same,  and 
dismissed  the  contest.  A  further  appeal  brings  the  case  to  the  Depart- 
ment. 

Bartlett  frankly  admitted  at  the  hearing,  that  he  was  not  residing  on 
the  land  in  question,  at  the  time  he  made  his  homestead  affidavit,  nor 
was  any  member  of  his  family  residing  thereon  at  that  time.  He  also, 
admitted  that  he  was  not  residing  there  at  the  time  the  notice  of  con- 
test and  hearing  was  served  on  him,  and  had  not  resided  there  prior  to 
that  time.    Such  notice  was  served  upon  him  on  the  30th  of  July,  1889. 

At  the  hearing,  a  stipulation  signed  by  the  attorneys  for  the  resi)ec- 
tive  parties,  was  made  part  of  the  record,  which  reads  as  follows: 

It  is  hereby  stipulated  and  agreed,  that  at  the  date  of  Enoch  Bartlett's  filing  he- 
fore  Joseph  A.  Clark,  deputy  clerk,  at  Eagle  Rock,  on  the  27th  day  of  May,  1889,  the 
said  Bartlett  had  no  improvements  on  the  land,  and  that  he,  nor  any  member  of  his 
family  resided  on  the  land,  and  that  no  actual  residence  or  settlement  was  made  on 
the  place  or  land  until  the  11th  day  of  August,  1889. 

In  the  case  of  CGonnell  v.  Eankin  (9  L.  D.,  209),  it  was  held,  on  re- 
view, that 

A  homestead  entry  based  upon  a  preliminary  affidavit  executed  before  a  clerk  of 
court,  without  the  pre-requisite  residence  on  the  land,  is  voidable,  and  said  defect 
cannot  be  cured,  if,  prior  to  the  establishment  of  residence,  the  adverse  right  of  a 
contestant  intervenes. 
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This  doctrine  was  repeated  in  Swims  v.  Ward  (13  L.  D.,  086),  and  is 
uniformly  adhered  to  by  the  Department. 

All  the  proof  in  the  case  is  clear  and  positive  that  Bartlett  estab- 
lished his  residence  in  a  house  built  by  him  upon  the  laud,  on  the  11th 
of  August^  1889,  and  not  before,  while  the  notice  of  contest  was  served 
on  him  on  the  30th  of  July,  of  that  year. 

This  house  was  commenced  by  him  before  the  contest  was  initiated, 
as  Molen  testifies  that  on  the  30th  of  July,  when  he  served  notiee  of 
contest  upon  Bartlett  '^  there  were  logs  laid  up  for  a  house,  and  part  of 
the  lumber  on  the  house  for  the  roof,  but  no  doors  or  windows  cut." 

Bartlett's  son  testified  that  he  hauled  the  logs,  out  of  which  the  house 
was  built,  upon  the  land  for  his  father  on  the  first  day  of  June,  1889, 
but  that  the  house  was  not  completed  so  that  it  was  habitable  until 
about  the  11th  of  August,  when  his  father  ^^bought  his  grub  and  began 
living  there.'' 

These  are  the  facts  of  the  case,  and  upon  them  you  base  your  deci- 
sion in  favor  of  the  entryman.  In  support  of  such  decision  you  cite  the 
cases  of  Humble  v.  McMurtrie  (2  L.  D.,  161) ;  Grimshaw  v.  Taylor  (4  L. 
D.,  330),  and  Henry  Hoffmeiater  (7  L.  D.,  410).  All  these  cases  in  effect 
hold  that  residence  is  established  from  the  time  the  settler  goes  upon 
the  land  with  the  bona  fide  intention  of  making  his  home  there,  to  the 
exclusion  of  one  elsewhere. 

I  have  no  hesitancy  in  agreeing  with  the  correctness  of  those  deci- 
sions, under  the  circumstances  of  the  cases  in  which  they  were  made. 
In  the  Hoffineister  case  the  entryman  settled  upon  the  land  on  the  5tb 
of  April,  his  first  act  of  settlement  being  the  erection  of  a  house.  He 
did  not  move  his  family  into  it  until  the  15th  of  that  month,  and  he  made 
final  proof  on  tha  10th  of  October.  You  held  that  his  residence  must 
date  from  the  loth  of  April,  and  that  his  proof  was  therefore  prema- 
turely made,  and  rejected  the  same.  The  Department  reversed  your 
decision,  holding  that  his  residence  dated  from  the  time  of  the  erection 
of  his  house,  and  parsed  his  entry  to  patent.  The  other  cases  present 
similar  equities. 

In  the  case  at  bar,  however,  it  is  expressly  stipulated  that  the  state- 
ments in  the  affidavit  upon  which  the  entry  was  made,  were  not  true. 
It  is  proved  that  the  entryman  had  no  place  upon  the  land  in  which 
he  could  reside  until  about  the  11th  of  August,  1889,  and  it  is  stipu- 
lated that  he  did  not  attempt  to  dwell  or  sojourn  thereon  prior  to  that 
date,  while  notice  of  contest  and  of  the  hearing  was  served  upon  him 
on  the  30th  of  July,  of  that  year.  I  am  therefore  obliged  to  hold,  in 
accordance  with  the  uniform  rule  of  the  Department,  his  entry  being 
based  upon  a  preliminary  affidavit  executed  before  a  clerk  of  court, 
without  the  pre-requisite  residence  on  the  land,  and  the  adverse  rights 
of  a  contestant  having  intervened  prior  to  his  having  any  abode,  dwell- 
ing or  habitation  theieon,.  that  the  defect  in  his  entry  cannot  be  cured, 
and  that  it  must  be  canceled.  The  decision  appealed  from  is  accord- 
ingly reversed. 
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EXTENSION  OF  TIME  FOR  PAYMENT-REGrLATIONS. 

Nathaniel  Woodiwiss. 

The  joint  resolution  of  September  90,  1890,  anthoriziug  an  extension  of  time  for 
payment  is  remedial  in  character,  and  its  provisions  are  applicable  on  due  show- 
ing made  in  accordance  with  the  regulations. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  7, 189J3. 

I  have  considered  the  apx>eal  of  Nathaniel  Woodiwiss  ftom  yonr 
decision  of  January  15,  last,  denying  his  application  for  extension  of 
time  for  one  year  within  which  to  pay  the  purchase  money  for  the  SE.  J 
of  Sec.  S,  T.  160  N.,  R.  (50  W.,  Grand  Forks,  N.  D.,  upon  which  he  sub- 
mitted final  proof  on  November  21, 1891,  showing  residence  since  set* 
tlement  on  February  1, 1889,  with  improvements  valued  at  $600.  You 
state  that  on  the  same  date  of  submitting  final  proof  Woodiwiss  filed 
his  corroborated  affidavit  in  which  it  is  alleged  that  during  the  season 
of  1889  he  had  fifty  acres  in  crop,  which  failed  on  account  of  the  drouth; 
that  in  1890  he  put  one  hundred  and  twenty  acres  in  wheat,  which  was 
so  badly  injured  by  the  frost  that  after  deducting  expenses  and  keeping 
enough  wheat  for  seed  and  bread  for  the  coming  year,  nothing  wiU  be 
left  to  pay  for  said  land;  that  during  1891  he  had  one  hundred  and  five 
acres  in  wheat,  which  is  yet  in  the  shock,  and  on  account  of  the  uncer- 
tainty of  the  weather,  cannot,  probably  be  threshed  before  the  ensuing 
spring;  that  he  is  unable  to  realize  anything  on  said  crop  at  the  present 
time,  and  having  nothing  firom  former  crops,  he  asks  to  have  the  time 
extended. 

Tou  refuse  his  said  request  because  the  allegations  of  loss  of  crop  for 

1889  or  1890  is  not  a  sufficient  basis  for  granting  the  relief  provided  for 
by  the  joint  resolution  of  September  30,  1890,  (26  Stat.,  684);  that  said 
resolution  requires  that  the  applicant  shall  show  a  loss  during  the  year 
in  which  he  applies  for  relief,  and  ^<it  does  not  appear  that  Woodiwiss 
has  sustained  any  loss  in  1891;  therefore,  though  the  crops  of  1889  and 

1890  were  a  failure,  his  application  for  relief  on  that  account  is  denied." 
By  said  resolution  it  is  provided — 

That  whenever  it  shaU  appear  by  the  filing  of  snch  evidence  in  the  offices  of  any 
register  and  receiver  as  shaU  be  prescribed  by  the  Secretary  of  the  Interior  that  any 
settler  on  the  public  lands,  by  reason  of  a  fallnre  of  crops  for  which  he  is  in  no  wise 
responsible,  is  unable  to  make  the  payment  on  his  homestead  or  pre-emption  elaim 
required  by  law,  the  Commissioner  of  the  General  Land  Office  is  hereby  authorized 
to  extend  the  time  for  such  payment  for  not  exceeding  one  year  from  the  date  when 
the  same  becomes  due. 

By  the  circular  of  October  27, 1890,  (11  L.  D.,  417,  General  Circular 
February  6, 1892,  p.  14, 15)  it  is  prescribed  that — 

Any  party  applyfaig  for  the  extension  of  time  authorized  by  said  resolution  will 
be  required  to  submit  testimony  to  consist  of  his  own  affidavit,  corroborated,  so  far 
ae  poesible,  executed  before  the  register  or  receiver,  or  some  officer  authorized  to 
administer  oaths  in  land  matters  within  the  county  where  the  land  is  situated,  set- 
ting forth  in  detail  the  fMsts  relating  to  the  failure  of  orops,  on  which  he  relies  to 
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snpport  his  application  and  that  he  is  nnable  by  reason  of  snch  failure  of  crops  to 
make  the  payment  required  by  law. 

In  addition  to  the  allegations  of  the  applicant  set  forth  in  your  deci- 
sion, Woodiwiss  states  in  his  affidavit  filed  in  support  of  his  said  appli- 
cation, ^^  that  he  has  no  other  means  except  by  his  own  labor  by  wliich 
to  get  the  money  for  the  final  payment  on  his  land.  That  it  is  impossi- 
ble for  him  to  make  said  payment  at  the  present  time." 

The  applicant  has  filed  with  his  appeal  his  affidavit,  corroborated  by 
two  witnesses,  in  which  he  repeats  his  statements  relative  to  the  failure 
of  crops  in  1889  and  1890,  and  he  also  alleges  that  on  account  of  the 
failure  of  crops  during  the  seasons  of  1889  and  1890,  he  was  left  with- 
out means  to  live  during  the  time  he  was  raising  the  crop  of  1891,  and 
was  obliged  to  mortgage  the  future  crop  of  that  year  to  get  means  to 
live  and  pay  his  expenses;  that  his  crop  of  1891  is  badly  damaged  by 
the  frost,  so  that  he  cannot  realize  more  than  half  a  crop,  and  on  account 
of  the  weather  he  has  been  unable  to  thresh  the  same;  that  after  being 
threshed  it  will  not  net  more  than  enough  to  pay  off  the  chattel  mort- 
gage on  the  crop  and  furnish  bread  and  seed  for  the  coming  year;  that 
it  is  utterly  impossible  for  him  to  raise  the  purchase  money  for  said  laud 
at  this  time,  and  having  used  his  right  of  homestead  unless  his  appli- 
cation be  allowed,  he  is  liable  to  lose  his  valuable  improvements  which 
he  has  placed  upon  the  land. 

The  resolution  of  1890  is  remedial,  and  should  receive  a  liberal  con- 
struction. It  authorizes  the  Secretary  of  the  Interior  to  prescribe 
the  "  evidence'^  which  the  applicant  must  file  in  the  offices  of  the  regis- 
ter and  receiver,  and  he  has  prescribed  that  such  evidence  shall  consist 
of  the  applicant's  ^^  own  affidavit,  corroborated,  so  far  as  ][>ossibley 
.  .  .  .,  setting  forth  in  detail  the  fact-s  relative  to  the  failure  of  the 
crops  on  which  he  relies  to  support  his  application,  and  that  he  is  una- 
ble, by  reason  of  such  failure  of  crops,  to  make  the  payment  required 
by  law."  The  applicant  appears  to  have  complied  with  both  the  letter 
and  the  spirit  of  the  said  regulation,  and,  in  my  judgment,  his  appli- 
cation should  have  been  granted. 

Your  decision  is  reversed. 


UMATIIiLA  INDIAN  liANDS— ADDITIONAIi  ENTBY. 

James  A.  Marston. 

The  right  to  make  an  additional  entry  of  Umatilla  lauds  under  the  first  proyiso  of 
section  2,  act  of  March  3,  1885,  is  not  limited  to  ca^es  where  the  original  entry 
was  made  prior  to  the  passage  of  said  act,  but  exteuds  to  fractional  entries  exist- 
ing at  the  time  of  the  sale  provided  for  in  said  act,  if  the  entry  man  is  otherwise 
qualified. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  7,  189J2. 

I  have  considered  the  appeal  of  James  A.  Marston  from  your  decision 
of  November  30, 1891,  holding  for  caucellatiou  his  additional  cash  entry 
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of  the  SB.  i  of  the  SW.  i,  the  SW.  J  of  the  SB,  i,  and  lot  4,  of  Sec.  1, 
T.  2  N.,  B.  32  B.,  at  La  Grande,  Oregon,  under  the  first  proviso  in  sec- 
tion 2  of  the  act  of  Congress  approved  March  3, 1885  (23  Stat.,  341),  for 
the  reason  that  said  proviso  does  not  protect  one  whose  original  entry 
was  made  after  the  passage  of  said  act. 

It  appears  that  said  Marston  made  a  homestead  entry  of  the  SB.  ^ 
of  the  'KW.  i  and  lot  7  of  said  section  1  on  August  19, 1889,  and  com- 
muted the  same  to  cash  entry  !N'o.  3775. 

Said  proviso  in  sectiou  2  of  the  act  of  March  3,  1885,  reads-^ 

That  persons  who  settled  apon  or  acquired  title  under  the  pre-emption  or  home- 
stead laws  of  the  United  States  to  fractional  subdivisions  of  lands  adjacent  to  the 
lines  of  said  reservation,  as  now  and  heretofore  existing,  and  at  the  time  of  the  sale 
herein  provided  for  are  residing  npon  such  fractions^  and  have  been  unable  to  secure 
the  full  benefit  of  such  laws  by  reason  that  the  lands  settled  upon  were  made  frac- 
tional by  the  boundary-line  of  said  reservation  crossing  such  subdivision,  shall  have 
a  right,  at  any  time  after  advertisement,  and  before  sale  at  public  auction,  to  pur- 
chase, at  their  appraised  value,  so  much  of  said  lands  as  shall,  with  the  fractional 
lands  already  settled  upon,  make  in  the  aggregate  one  hundred  and  sixty  acres;  and 
no  additional  residence  shall  be  required  of  such  settler,  but  he  shall  take  and  sub- 
scribe the  oath  required  of  other  purchasers  at  the  time  of  purchase. 

On  March  26, 1891,  the  Department  issued  instructions  for  the  sale 
of  the  ceded  lands  in  the  Umatilla  Indian  Reservation  under  said  act 
of  March  3, 1885,  in  which,  among  other  things,  it  is  stated — 

It  will  be  observed  that  persons  who  settled  upon  or  acquired  title  under  the  pre- 
emption or  homestead  laws,  to  fractional  subdivisions  of  land  ad^jaoent  to  the  lines 
of  said  reservation  as  now  and  heretofore  existing,  and  at  the  time  of  the  sale  are 
re(*iding  on  such  fractions,  and  have  been  unable  to  secure  the  full  benefits  of  such 
laws  for  tlie  reason  that  the  lands  settled  upon  were  made  fractional  by  the  bound- 
ary line  of  said  reservation  crossing  such  subdivisions  are  permitted  at  any  time 
after  advertisement  and  before  the  public  sale,  to  purchase  at  their  appraised  value, 
so  iiiuch  of  said  lands  as  shall,  with  the  fractional  lands  already  settled  upon  make 
in  the  aggregate  one  hundred  and  sixty  acres ;  and  no  additional  residence  will  be 
required  of  such  settlers,  but  you  will  require  them  to  file  the  affidavit  prescribed 
for  others.    Also  one  on  form  marked  ^'A." 

Such  purchasers  of  additional  tracts  will  be  restricted  to  lands  as  contiguous  aa 
may  he  to  the  lands  originally  settled  upon,  but  in  view  of  the  privilege  granted 
them,  of  purchasing  at  the  appraised  valuation,  prior  to  the  day  of  public  sale, 
these  persons  will  be  required  to  make  payment  in  full  at  time  of  purchase,  at  which 
time  you  will  issue  the  proper  certificate  and  receipt. 

It  will  be  observed  that  said  act  of  March  3, 1885,  is  remedial  and 
must  be  liberally  construed.  It  provides  for  additional  entries  by  per- 
sons who  have  *' settled  upon  or  acquired  title  under  the  pre-emption 
or  homestead  laws  of  the  United  States  to  fractional  subdivisions  of 
lauds  adjacent  to  the  lines  of  said  reservation,  as  now  and  heretofore 
existing,"  etc.  If  this  proviso  had  stopped  at  the  word  *^  existing,'' 
your  ruling  might  be  sustained.  But  it  does  not  restrict  the  additional 
entry  solely  to  those  who  have  made  fractional  entries  ''  adjacent  to  the 
lines  of  said  reservation  as  now  and  heretofore  existing,"  but  adds, 
«  and  at  the  time  of  the  sale  herein  provided  for,"  if  the  eiitrymen  then 
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<<are  residing  on  sach  fractions,  and  bave  been  nnable  to  secure  the  fall 
benefit  of  sncli  laws/'  etc. 

Beside^,  said  circular  of  March  6, 1891,  also  recognizes  this  right  of 
the  entryman  to  make  an  additional  en<ary,  for  it  expressly  ineludes 
those  who  ^<  at  the  time  of  the  sale''  are  residing  upon  their  fractional 
entries  and  have  been  unable  to  secure  the  fuU  amount  of  land  allowed 
under  the  homestead  laws,  because  the  boundary  line  of  Haid  reservar 
tion  made  tht^ir  tracts  fractional. 

After  a  carefol  examination  of  the  whole  matter,  I  am  clearly  of  the 
opinion  that  the  claimant  is  entitled  to  make  additional  entry  of  the 
laud  in  question,  and  your  decision  i8  therefore  reversed. 


MEANDERED   STREAM— REFORMATION   OF  SURVEY. 

Bernard  Buane. 

On  a  proper  showing  hearing  may  be  allowed  to  determine  the  existence,  or  non-ex- 
istence, of  a  stream,  that  is  represented  on  the  plat  as  '^  meandered/'  with  a  view 
to  the  reformation  of  the  survey  if  improperly  made. 

First  AsHstant  Secretary  Ckcmdl&r  to  the  Commissioner  of  the  General 

Land  Office^  October  7, 189^. 

On  June  23, 1890,  Bernard  Buane  made  pre-emption  cash  entry  for 
lots  2,  3  and  4,  of  Sec.  7,  T.  6  S.,  B.  91  W.,  and  lots  3  and  4  of  Sec.  12^ 
T.  6  S.,  B.  92  W.,  Glen  wood  Springs,  Colorado. 

On  October  30, 1891,  you  considered  said  entry  and  by  decision  ot 
that  date  found  ^^from  an  examination  of  the  plats"  that  lot  4  in  said 
section  7,  and  lot  4  in  said  section  12,  ^^are  situated  upon  an  island 
formed  by  two  meandered  branches  of  the  Grand  Biver  and  hence  are 
not  contiguous  with  the  lots  upon  the  bank"  to  wit,  the  remainder  of 
said  entry. 

You  accordingly  hold  that  under  the  ruling  in  the  case  of  Jacob  Dun- 
bar (12  L.  D.,  73),  the  tracts  named  are  not  contiguous,  and  direct  that 
Buane  be  required  to  ^^  relinquish  so  as  to  preserve  the  contiguity  of  the 
entry  retaining  that  portion  of  this  tract  covered  by  his  improvements." 

From  this  action  he  appeals  here. 

With  his  appeal  he  files  his  affidavit  corroborated  by  two  witnesses 
also  an  affidavit  by  one  Logan,  averring  in  effect,  that  the  meandered 
stream  shown  by  the  plats  did  not  in  fact  exist;  that  between  said  lots 
and  the  balance  of  his  entry  there  is  simply  a  slough  fifty  to  one  hun- 
dred feet  in  width,  and  that  said  slough,  across  which  his  cattle  con- 
tinually passed^  is  overgrown  with  willows. 

The  appellant  also  urges  that  said  branches  should  never  have  been 
meandered  for  the  reason  that  ^^  neither  of  them  come  within  the  rule 
of  the  Department  requiring  rivers  to  be  meandered  only  where  the  gen- 
eral average  of  their  width  at  a  right  angle  with  the  course  of  the  stream 
is  three  chains  and  upwards.''    In  support  of  this  allegation  ooonsel 
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dte  the  decisiou  in  the  case  of  Hattie  Fuhrer  (12  L.  D.,  55$),  wherein 
it  was  held  that  ^^the  fact  that  a  stream  has  been  meandered,  will  not 
operate  to  defeat  au  entry  embracing  lands  on  each  side  thereof,  where 
it  is  satisfactorily  shown  by  the  records  of  survey,  that  such  stream 
does  not  fall  within  the  class  that  should  be  meandered." 

In  that  case,  however,  it  was  shown  that  the  meander  of  the  stream 
in  question  had  been  made  without  instructions  and  by  a  wrongful 
assumption  of  authority  by  the  surveyor. 

In  the  case-  at  bar,  it  is  not  suggested  that  the  meander  of  the  stream 
dividing  Buane's  entry  was  not  made  by  due  authority;  (jonceding 
therefore  that  said  stream  was  in  width  less  than  three  chains,  the  fact 
that  the  meander  was  regularly  made,  would  take  it  out  of  the  scox>e 
of  the  decision  referred  to. 

The  allegations  hereinbefore  outlined  to  the  effect  that  the  stream 
shown  by  the  plat  as  dividing  Euane's  entry,  does  not,  in  fact,  exist, 
are  sufficient  to  warrant  an  inquiry  by  the  Department,  to  the  end  that 
if  said  allegations  be  sustained  the  survey  be  reformed. 

In  pursuance  of  the  foregoing  you  will  direct  that,  as  was  done  in 
the  similar  case  of  Jacob  Dunbar,  supra^  a  hearing  be  duly  had  to  de- 
termine the  existence  or  non-existence  of  said  stream,  and  upon  the 
evidence  adduced  you  will  readjudicate  the  case. 

Your  judgment  is  so  modified. 


DESERT  LAND  ENTRY— CITIZEXSHIP. 

John  Davedsjon. 

An  actnal  resident  of  the  State  or  Territory  in  which  the  land  is  sitnated,  who  has 
declared  his  intention  to  become  a  citizen  is  qnalified,  in  the  matter  of  citizen- 
ship,  to  make  desert  entry  under  the  amendatory  act  of  March  3, 1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  7, 189J^.    • 

I  have  considered  the  appeal  of  John  Davidson  from  your  judgment 
of  Kovember  30, 1891,  holding  for  cancellation  his  desert  land  entry 
No.  215,  made  April  2, 1891,  for  the  NE.J  of  theNW.J  of  Sec.  4,  T.  2  S., 
R.  41  E.,  Miles  City,  Montana. 

You  held  his  entry  for  cancellation  because  at  the  date  of  making 
said  entry  he  was  not  a  citizen  of  the  United  States  having  only  de- 
clared his  intention  of  becoming  a  citizen,  and  because  the  act  of  March 
3, 1891,  (26  Stat.,  1095)  requires  an  entryman  to  be  a  ^^  resident  citizen 
of  the  State  or  Territory  in  which  the  land  sought  to  be  entered  is  lo- 
cated.^ 

The  Department  has  construed  the  above  phrase  as  used  in  the  des- 
ert land  act  amended  March  3, 1891,  as  meaning  to  embrace  all  persons 
living  in  such  State  or  Territory  and  entitled  to  protection  in  the  exer- 
cise of  civil  rights  without  regard  to  their  political  rights,  and  must  be 
read  in  connection  with  the  provisions  of  sections  one  and  seven  of 
said  act.    (See  instructions  of  June  22, 1892, 14  L.  D.,  677.) 
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This  construction,  which  is  nndoabtedly  the  right  one,  allows  an 
actual  resident  of  Montana  to  make  a  desert  land  entry,  though  he  has 
only  declared  his  intention  to  become  a  citizen.  Davidson  having  so 
declared  his  intention,  and  ftirnished  the  certifled  proof  thereof  his 
entry  should  be  allowed  to  stand  intact. 

Tour  judgment  is  accordingly  reversed. 


RAILROAD  LANDS— ACT  OF  AUGUST  5,  1898,    ST.  PAUL,  MrNNBAPOLIS 

AND  MANITOBA  RY.  CO. 

Jnatmotions  under  the  act  of  August  5,  1892^  providing  for  the  relief  of  settlers  on 
certain  railroad  lands  in  the  States  of  North  Dakota  and  South  Dakota. 


Secretary  Koble  to  the  Oommissianer  of  the  General  Land  Office,  October 

8j  1892. 

Beferring  to  your  letter  of  October  1, 1892,  enclosing  certain  lists, 
prepared  in  accordance  with  the  directions  contained  in  my  letter  of 
September  10,  1892,  under  the  act  of  August  5,  1892,  entitled,  ^^Au 
act  for  the  relief  of  settlers  upon  certain  lands  in  the  States  of  North 
Dakota  and  South  Dakota,"  I  herewith  return  lists  numbered  2  and  4. 

These  lists  embrace  lands  within  the  limits  of  the  several  grants  for 
the  St.  Paul,  Minneapolis  and  Manitoba  Eailway  Company,  as  ex- 
tended into  the  States  of  North  and  South  Dakota,  under  the  decision 
of  the  supreme  court  in  the  case  of  said  company  v.  Ransom  Phelps 
(137  U.  S.,  628),  which  are  shown  by  your  records  to  be  included  in 
unperfected  claims. 

An  examination  of  these  claims  shows  that  a  number  have  expired 
by  limitation.  The  act  of  August  5, 1892,  provides  that  the  company 
be  furnished  with  a  list  of  the  several  tracts  "which  have  been  pur- 
chased, claimed,  occupied,  and  improved  as  stated  in  section  2  of  this 
act,  and  are  now  claimed  by  such  purchasers  or  occupants,  their  heirs 
or  assigns." 

As  to  such  of  the  claims  embraced  in  these  lists  as  have  expired,  I 
have  to  direct  that  the  parties  be  called  ux)on  to  show  cause  why  tiie 
same  should  not  be  canceled,  and  as  to  the  remainder,  that  the  claim- 
ants be  required  to  show  that  they  had  not  on  August  5, 1892,  aban- 
doned such  claims  as  they  may  have  heretofore  asserted  to  said  lands. 

In  addition  to  this,  I  have  to  direct  that  a  public  notice  be  given  in 
th^ districts  in  which  these  extended  limits  lie,  advising  persons  who, 
prior  to  January  1, 1891,  had  purchased,  or  occupied,  or  improved,  in 
good  faith,  under  color  of  title  or  right,  under  any  of  the  land  laws  of 
the  United  States  relative  to  the  public  domain,  any  portion  of  such 
lands,  and  who  were  still  claiming  the  same  on  August  5, 1892,  that 
they  are  entitled,  upon  making  pro^^er  proofs  of  these  facts,  to  make 
entry  thereofi    After  the  expiration  of  such  notice,  and  with  the  evi- 
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deuce  then  on  hand,  you  will  prepare  a  further  list  of  such  claims 
which,  in  your  judgment,  are  protected  by  this  act,  and  submit  the 
same  for  my  consideration. 

II. 

Secretary  Noble  to  the  President  of  the  St.  Paulj  Minneapolis  and  Manitoba 

By.  Co.^  October  8, 1892. 

Beferring  to  resolution  of  the  Board  of  Directors  of  the  St.  Paul,  Min- 
neapolis and  Manitoba  Bailway  Company,  dated  August  24,  1802, 
accepting  the  provisions  of  the  act  of  August  5, 1892,  entitled,  '^  An  act 
for  the  relief  of  settlers  upon  certain  lands  in  the  States  of  North  Dakota 
and  South  Dakota,"  I  transmit  herewith  two  lists  of  lands,  numbered  1 
and  3,  embracing,  respectively,  25,427.12  and  18,363.29  acres,  showing 
the  disposal  of  lands  within  the  several  grants  for  said  company  as 
extended  into  the  States  of  ITorth  and  South  Dakota,  under  the  decision 
of  the  supreme  court  in  the  case  of  said  company  v.  Bansom  Phelps  (137 
U.  S.,  528). 

As  to  the  tracts  embraced  in  said  lists,  the  Commissioner  of  the  Gen- 
eral Land  Office  reports  that  the  parties  claiming  the  same  have  made 
proof  thereon,  and  patents  have  issued.  They  seem  to  come  within  the 
terms  of  the  act  of  August  5, 1892,  and  upon  proper  relinquishment  will 
become  the  basis  for  selection  elsewhere,  as  provided  by  said  act. 

The  Commissioner  reports  other  tracts  shown  by  his  records  to  be 
embraced  in  the  unpertected  claims  of  other  parties.  These  claims  will 
be  duly  considered,  and,  together  with  any  further  land  which  may  be 
hereafter  claimed,  will  be  embraced  in  a  subsequent  list,  of  which  you 
will  "be  advised  in  the  future. 

Under  theactofl892,itwillbe  necessary  that  you  make  proper  release 
of  the  lands  embraced  in  said  lists,  and,  also,  that  you  procure  and 
cause  to  be  released  to  the  United  States  all  liens  and  claims  thereto, 
derived  through  said  company.  Upon  filing  proper  evidence  of  such 
release,  and  also  proof  of  ownership  to  any  portion  of  the  rdad  claimed 
by  you  without  the  State  of  Minnesota,  proper  instructions  will  be 
issued  to  the  local  officers  within  the  States  into  or  through  which  this 
road  may  go,  governing  their  action  in  the  matter  of  future  selections 
to  be  made  by  you  in  said  States  on  account  of  said  relinquishment. 


bight  of  wat— reakrvoirr-act  op  march  8,  1891. 

Mt.  Nebo  Eesebvoir. 

The  Secretary  of  the  Interior  has  no  jurisdiction  to  act  upon  an 'application  for  right 
of  way,  under  sections  18  to  21,  act  of  March  3,  1891,  unless  it  affirmatively 
appears  that  some  portion  of  the  public  domain  is  affected  thereby. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

8, 1892. 

I  am  in  receipt  of  your  letter  of  September  30, 1892,  transmitting  a 
map  in  duplicate,  with  field  notes,  of  "Mt.Nebo"  Eeservoir,  with  ap- 
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plication  of  William  Dieterle  for  their  approval  by  the  Secretary  of  the 
•Interior,  that  he  may  have  the  benefit  of  the  sections  18  to  21,  inclu- 
sive, of  the  act  of  March  3,  1891  (26  IStiit.,  1096). 

There  is  a  memorandum,  made  by  the  chief  of  the  division  of  sur- 
veys, in  your  office,  accompanying  the  papers,  which  indiciates  that  this 
reservoir  covers  the  track  of  the  Union  Pacific  Railroad,  tor  over  six 
luiles,  and  an  examination  of  the  surveys  and  plats  on  file  in  your  office 
shows  this  to  be  substantially  correct,  yet  you  do  not  mention  the  fact 
in  your  letter,  bat  recommend  the  approval  of  the  maps. 

This  map  shows  this  reservoir  to  be  over  six  miles  long,  and  averag- 
ing about  a  half  mile  wide,  lying,  it  appears,  in  a  valley  along  which  a 
stream  flows,  and  along  which  the  railroad  runs,  crossing  the  stream  at 
difierent  points.  The  map,  however,  filed  herein,  makes  no  note  of  any 
railroad,  and  it  does  not  show  that  any  portion  of  the  land  sought  to  be 
overflowed  belongs  to  the  government.  Your  office  may  take  judicial 
notice  of  what  your  records  show,  but  you  do  not  show  in  your  letter 
that  any  x>ortion  of  the  land  belongs  to  the  public  domain,  so  that  from 
all  that  is  before  me,  the  Department  has  no  jurisdiction  to  act  in  the 
matter.  If  the  lands  crossed  are  owned  by  individuals  and  the  rail- 
road company,  x>atents  having  been  issued  therefor,  the  Interior  De- 
partment has  nothing  to  do  with  them. 

Maps  filed  should  show  the  tracts  of  land  affected  that  belong  to  the 
public  domain,  and  if  it  does  not  affirmatively  appear  that  some  )>or- 
tion  of  the  public  lands  is  afl:ected,  the  Secretary  has  no  jurisdiction  to 
act  in  any  given  case.  While  it  is  true  that  maps  for  right  of  way,  or 
right  to  overflow  land  are  approved,  **  subject  to  existing  valid  rights,^ 
it  is  useless  to  transmit  maps  to  the  Department  when  it  does  not 
affirmatively  appear  by  the  map,  or  accompanying  papers,  that  the 
Secretary  of  the  Interior  has  jurisdiction  in  the  case. 

I  return  this  map  without  my  approval,  that  it  may  be  so  amended 
as  to  show  the  facts  in  the  case,  and  as  the  records  appear  in  your 
office,  the  facts  concerning  the  railroad  will  have  to  be  shown. 


RAILROAD  GRANT— AJXrUSTMENT-SBTTLBMENT  RIGHTS. 

New  Orleans  Pacific  Ry.  Co. 

For  the  protection  of  settlement  rights  recognized  by  the  confirmatory  act  of  Feb- 
ruary 8,  1887,  action  will  not  be  taken  on  selection  lists  until  alter  publication 
of  notice. 

All  fees  and  costs  attendant  upon  the  selection  of  these  lands  must  be  paid  before 
faYorable  action  will  be  taken  thereon. 

Secretary  Noble  to  the  Commissioner  of  the  General  La^d  Officej  October 

8,  1892. 

Acting  under  departmental  letter  of  August  13, 1892,  relative  to  the 
patenting  of  certain  lands  to  the  Xew  Orleans  Pacific  Bail  way  Com- 
pany, your  letter  of  September  15,  1892,  forwards  clear  list  No.  8,  em- 
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bracing  75,529.08  acres  lying  within  the  primary  limits  of  the  grant 
for  said  company  under  the  act  of  March  3,  1871  (16  Stat.,  573),  and 
recommends  its  approval  as  the  basis  for  patents  to  be  issued  thereon. 

These  lauds  were  formerly  certified  to  the  State  of  Louisiana  in  aid 
of  the  construction  of  the  New  Orleans,  0^)elousas  and  Great  Western 
Railroad,  under  the  act  of  June  3,  1856  (11  Stat.,  18),  and  were  after- 
wards embraced  in  the  forfeiture  declared  by  the  act  of  July  14, 1870 
(16  Stat.,  277). 

The  condition  of  these  lands  as  affects  the  rights  under  the  later 
grant  for  the  New  Orleans  Pacific  Railroad  Company  was  considered 
in  departmental  decision  of  April  2,  1892  (14  L.  D.,  321),  wherein  it  was 
held  that  by  said  act  of  forfeiture  these  lands  were  restored  to  the 
public  domain,  and  being  in  that  condition  at  the  date  of  the  attach- 
ment of  rights  under  the  act  of  March  3, 1871  (supra),  they  passed 
thereunder. 

The  act  of  February  8,  1887  (24  Stat.,  391),  in  confirming  to  the 
New  Orleans  Pacific  Railway  Company  rights  under  the  act  of  March 
3,  1871  (supra) J  provided: 

That  all  said  lands  occapied  by  aotaal  settlers  at  the  date  of  the  definite  location 
of  said  road,  and  still  remaining  in  their  possession  or  in  the  possession  of  their  heirs 
or  assigns  shall  be  held  and  deemed  excepted  from  said  grant,  and  shall  be  subject 
to  entry  nnder  the  pnblic  land  laws  of  the  United  States. 

The  present  liHt  appears  to  be  clear  of  adverse  claims,  as  far  as  shown 
by  your  records. 

These  lands  have,  however,  been  in  a  peculiar  condition  for  many 
years,  and  all  possible  care  should  be  used  to  the  end  that  those  who 
may  have  been  occupying  any  of  these  lauds  for  years  may  be  protected 
in  their  rights,  as  contemplated  by  the  act  of  February  8, 1887  (supra). 

The  company  has  filed  certain  stipulations,  with  a  view  to  the  speedy 
settlement  of  all  pending  cases  against  its  grant,  the  same  to  be  effec- 
tive upon  the  approval  of  the  present  list.  This  only  furnishes  addi- 
tional reason  for  care,  so  that  no  future  complications  may  arise. 

I  have  therefore  to  direct  that  public  notice  be  given  in  one  or  more 
newspapers  having  a  general  circulation  in  the  vicinity  of  these  lands, 
for  at  least  twenty  days,  advising  all  settlers  upon  said  lands  of  the 
contemplated  action  looking  to  the  patenting  of  the  same  to  the  New 
Orleans  Pacific  Railway  Company,  and  that  they  should  assert  any 
claimed  rights  by  reason  of  their  settlements  within  the  period  of  the  pub- 
lication. At  the  expiration  of  that  time,  you  will  eliminate  any  tracts 
claimed  as  against  the  grant,  and  retransmit  a  clear  list  for  my  ap- 
proval. 

In  this  connection,  I  note  that  fees  to  the  amount  of  $1,948.65  are 
chargeable  against  this  list  for  costs  of  surveying,  etc.,  in  relation  to 
which  your  letter  states  that  you  have  been  informed  by  the  attorney 
for  the  company  that  the  same  will  be  paid,  if  the  Ust  receives  my  ap- 
provaL 
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My  approval  will  not  be  given  to  the  list  until  all  charges  on  account 
of  the  lands  have  been  i)aid,  and  you  will  so  advise  the  company,  so 
that  when  the  list  is  again  forwarded,  it  maybe  free  from  all  objections 
now  appearing  thereto. 

Herewith  is  returned  the  list  and  accompanying  papers. 


CONFIRMATION-SECTION  7,  ACT  OF  MARCH  8,  1891. 

Colonial  and  United  States  Mortgage  Oo. 

The  confirmatory  provisions  of  section  7,  act  of  March  3, 1891,  can  not  be  invoked  by 
the  entry  man,  nor  by  anyone  claiming  nncler  him,  when  it  is  shown  that  the  en- 
cnmbranee,  by  reason  of  which  confirmation  is  asked,  has  been  released. 

A  mortgajQ:e  given  before  final  payment  on  an  Osage  entry  does  not  bring  such  entry 
within  the  confirmatory  operation  of  said  section. 

First  Assistant  Secretary  Chandler  to  the  Oommissumer  of  the  General 

Land  Office^  October  8, 1892. 

With  your  letter  of  February  19, 1892,  you  transmit  the  appeal  of 
the  Colonial  and  United  States  Mortgage  Company  from  your  decision 
of  December  9, 1891,  denying  the  application  of  said  company  for  the 
reinstatement  of  Osage  cash  entry  No.  14,185  of  Chrfrles  W.  Marts, 
upon  the  NW.  i  of  Sec.  29,  T.  34  S.,  R.  9  W.,  Larned,  Kansas. 

Claimant  filed  his  declaratory  statement  for  the  land  N^ovember  6, 
1882,  alleging  settlement  October  30,  of  that  year.  He  submitted  his 
final  proof  August  6, 1883,  and  the  land  was  fully  paid  for  January  14, 
1885,  and  on  the  same  day  final  certificate  was  issued. 

On  September  4,  1883,  Special  Agent  Drew  reported  the  entry  for 
cancellation.  A  hearing  was  ordered  May  15, 1885.  On  December  5, 
of  that  year,  the  order  for  a  hearing  was  rescinded,  and  the  entry  held 
for  cancellation.  Subsequently  (on  claimant's  application),  a  hearing 
was  ordered,  which  was  had  June  29, 1886,  and,  on  December  30,  of 
that  year,  the  register  and  receiver  recommended  the  cancellation  of 
the  entry,  and,  on  appeal,  your  office  on  October  20,  1888  (not  1886  as 
you  have  it),  affirmed  the  judgment,  saying  [inter  alia) :  "  I  am  of  the 
opinion  that  no  bona  fide  settlement  has  been  made." 

No  ai)peal  having  been  filed  from  that  judgment,  your  office,  by  its 
letter  (*<P»)  of  February  10,  1890,  canceled  the  entry. 

On  April  25, 1891,  the  Colonial  and  United  States  Mortgage  Company 
applied  for  the  reinstatement  of  said  entry.  As  grounds  of  said  appli- 
cation, the  said  Mortgage  Company  set  forth  the  facts  (above  given), 
as  to  the  issuance  of  said  final  certificate  to  the  entry  man;  that  on  Jan- 
uary 8, 1885,  the  entryman  mortgaged  the  land  for  $350  (as  shown  by 
abstract  filed  with  application),  to  the  Showalter  Mortgage  Company; 
that  this  mortgage  was  released  July  14,  1888;  that  to  secure  the  pay- 
ment of  $975,  the  entryman  on  March  30,  1888,  mortgajL:  ^  the  land  to 
the  applicant,  and  on  same  day  the  mortgage  was  filed  tor  record;  that 
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said  mortgage  ^^s  valid  and  subsisting made  in  good  faith,  and 

without  any  knowledge  or  information  whatsoever  of  there  being  any 

proceedings  had  towards  the  cancellation  of  said entry;"  that 

the  first  'intimation  or  information  had  towards  said  cancellation,  as 
made  by  Commissioner's  letter  *P'  February  10, 1890,  was  a  letter  re- 
ceived   dated  1891."    The  company  asked  that  said  entry  be  "at 

once  reinstated,"  and  then  confirmed  under  the  act  of  March  3,  1891 
(26  Stat.,  1095). 

Your  decision  of  December  9,  1891,  denied  this  motion,  and  an  ap- 
peal brings  the  case  to  this  Department. 

The  company  (appellant)  asks  a  re-instatement  of  this  entry,  with  a 
view  to  its  confirmation  under  the  act  of  1891  {8upra)j  the  body  of 
which  reads  as  follows : 

All  entries  made  ander  the  pre-emption,  homestead,  desert-land,  or  tlmber-cnltnre 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  be^n  sold  or  incumbered  prior  to  the  first  day  of  bf  arch,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry,  to  bona-fide  purcbiisers,  or  incumbrancers,  for  a 
valuable  consideration,  shaU  unless  upon  an  investigation  by  a  government  agent, 
fraud  on  the  part  of  the  purchaser  has  been  fouad,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  Land  Department  of  such  sale  or  incum- 
brance. 

It  can  hardly  be  held  that  the  confirmatory  provisions  of  the  act 
above  quoted  can  be  invoked  by  the  entryinan,  or  any  one  claiming 
under  him,  when  it  is  shown  that  the  incumbrance,  by  reason  of  which 
confirmation  under  the  statute  is  asked,  has  been  released.  (See  in- 
structions under  act  of  1891,  supra^  12  L.  D.,  450.) 

Furthermore,  the  mortgage  first  given  to  the  Showalter  Mortgage 
Company  was  executed  and  filed  for  record  betbre  the  final  certificate 
was  issued  (January  14, 1885),  and,  hence,  an  additional  reason  exists 
why  the  entry  is  not  confirmed  because  of  the  first  mortgage  (filed  for 
record  January  8, 1885).    United  States  v.  Bush,  13  L.  D.,  529. 

Applicant's  mortgage  was  given  March  30, 1888.  It  does  not  there- 
fore meet  the  conditions  authorizing  confirmation,  not  being  given 
*'  prior  to  the  first  day  of  March,  1888."  Moreover,  your  office,  after  a 
hearing  had  for  that  purpose,  held  the  entry  for  cancellation.  Claim- 
ant did  not  appeal  from  that  judgment,  and  the  entry  was  canceled 
upon  your  records,  February  10, 1890,  long  prior  to  the  passage  of  the 
act  invoked  in  behalf  of  the  company.  When  the  money  was  loaned, 
and  the  mortgage  given  (March  30,  1888),  claimant's  appeal  was  then 
pending  from  the  action  of  the  local  officers  recommending  the  cancel- 
lation of  the  entry.  The  company,  by  ordinary  diligence,  could  have 
ascertained  that  fact,  and,  to  have  properly  protected  its  interests, 
should  have  done  so.  It  should,  also,  have  filed  in  the  local  office  a 
statement  of  its  mortgage  Uenon  the  land;  but  it  appears  to  have  neg- 
lected this,  and  it  does  not  appear  that  the  local  officers  had  any  knowl- 
edge whatever  of  the  company's  claim,  so  as  to  have  given  it  notice  of 
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its  right  of  appeal  from  the  action  of  your  office  (October  30,  1888), 
holding  the  entry  for  cancellation. 

If  the  entry  were  re-iiistated,  confirmation  thereof^  as  above  seen, 
could  not  be  made  under  the  terms  of  the  statute,  and  the  entry  can 
not  be  re-instated,  because  the  decision  holding  it  for  cancellation  be- 
came final  by  failure  to  appeal.  The  Department  is  therefore  powerless 
to  give  relief,  and  the  decision  appealed  from  must  be,  and  it  is  hereby, 
affirmed. 


SCHOOL  INDEMNITY— INDIAN  RESERVATION. 

State  op  California. 

Indemnity  may  be  properly  allowed  for  Bchool  sections  embraced  within  an  execn- 
tire  order,  made  prior  to  survey,  withdrawing  lands  for  an  Indian  Reservation. 

Secretary  Noble  to  the  Oommissioner  of  the  Q-eneral  Land  Office^  October 

10,  18^2. 

This  case  comes  before  the  Department  upon  the  appeal  of  the  State 
of  California  from  your  decision  of  September  18, 1891,  rejecting  iudem- 
nity  school  selections  made  by  said  State,  in  Marysville  land  district, 
as  follows: 

No.  3192,  for  the  S£.  i  and  E.  i  of  S  W.  i  of  Sec.  7,  and  the  E.  i  of  SE.  i  of  Sec.  29, 
T.  9  N.,  B.  2  W.,  M.  D.  M.,  embracing  320  acres,  in  lieu  of  the  W.  \  of  Sec.  36,  T.  2  S., 
B.  IE.,  S.B.M.;  and 

No.  3193,  for  the  N.  i  of  SE.  i,  NE.  i  of  8 W.  i  and  Lot  3  of  Sec.  18,  the  NW.  i  of  Sec. 
20,  the  SE.  i  of  SE.  i  of  Seo.  30,  the  E.  \  of  NE.  i,  and  SW.  i  of  NE.  i  of  Sec.  31,  and 
the  E.  i  of  NE.  i  of  Seo.  32,  T.  9  N.,  B.  2  W.,  M.  D.  M.,  embracing  549.80  acres,  in 
lieu  of  part  of  Sec.  16,  T.  2  S.,  B.  1  E.,  S.  B.  M. 

The  bases  of  said  selections  are  unsurveyed  lands  within  the  limits  of 
an  Indian  reservation,  but  the  selections  were  rejected  by  you  upon  the 
ground  that  said  sections  sixteen  and  thirty-six  were  especially  excepted 
in  the  executive  order  of  August  25, 1877,  withdrawing  portions  of  said 
township  and  setting  it  apart  for  Indian  purposes. 

The  material  question  involved  in  this  case  is,  whether  the  land  is 
embraced  in  said  reservation,  or  is  excepted  therefrom. 

llie  reservation  of  this  township  was  originally  made  by  executive 
order  of  May  15, 1876,  which  withdrew  and  set  it  apart  as  a  reservation 
for  the  permanent  use  and  occupation  of  the  Mission  Indians,  in  addi- 
tion to  lands  reserved  by  executive  order  of  December  27, 1875.  By 
executive  order  of  May  3, 1877,  this  township,  with  other  lands  embi*aced 
in  said  executive  orders  of  December  27,  1875,  and  May  15,  1876,  was 
restored  to  the  public  domain. 

On  August  25,  1877,  an  executive  order  was  issued  by  President 
Hayes,  again  placing  this  township  in  reservation,  '^excepting  sections 
sixteen  and  thirty  -six,  and  also  excepting  all  tract  or  tracts  the  title  to 
which  had  passed  out  of  the  United  States  government."    At  the  date 
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of  this  order,  the  township  had  not  been  sabdivided,  and  sections  six- 
teen and  thirty-six,  not  having  been  indicated  by  snrvey,  the  grant  of 
the  State  to  the  specific  school  sections  bad  not  attached,  although  it 
is  evident  that  the  President  intended  to  exc^)t  from  the  reservation 
the  lands  that  might  upon  survey  be  indicated  as  the  specific  school 
se(;tions. 

In  view  of  the  occupancy  and  cultivation  of  these  lands  by  the  Indi- 
ans, the  Commissioner  of  Indian  Affairs  called  attention  to  this  fact, 
in  his  letter  to  the  Secretary  of  the  Interior,  dated  February  23, 1881, 
in  which  he  also  stated  that  he  had  learned  upon  inquiry  at  the  General 
Land  Office  that  no  part  of  .said  township  has  been  subdivided,  and, 
hence,  there  is  as  yet,  technically,  no  section  thirty-six  in  that  township. 
He  further  called  attention  to  the  fact  that  the  restoration  of  the  six- 
teenth and  thirty-sixth  sections  was  recommended,  because  they  were 
supposed  to  belong  to  the  State  of  California  as  school  lands,  under  the 
impression  that  they  had  been  subdivided,  and  that,  as  the  supreme 
court,  in  the  cases  of  Sherman  v.  Buick,  3  Otto,  209,  and  Water  and 
Mining  Company  v.  Bugby,  96  17.  S.,  165,  had  decided  that  the  title 
does  not  pass  to  the  State  until  the  surveys  have  been  completed,  it 
would  seem  that  the  State  has  no  title  to  the  lands  in  question,  nor 
does  it  assert  any  title  thereto.  He  therefore  recommended  that  the 
executive  order  of  August  25,  1877,  be  modified  by  withdrawing  the 
exceptions  therein  made,  so  far  as  relates  to  land  that  would  inure  to 
the  State  were  the  township  surveyed,  and,  in  accordance  therewith, 
President  Gitrfield,  on  March  9,  1881,  made  the  following  order: 

It  i»  hereby  ordered  that  aU  the  unsurveyed  portions  of  township  two  south,  range 
one  east,  San  Bernardino  Meridian,  California,  excepting  any  tract  or  tracts,  the  title 
t4>  which  has  passed  out  of  the  United  States  government,  be  and  the  same  are  hereby 
withdrawn  firom  sale  and  settlement  and  set  apart  as  a  reservation  for  Indian  par- 

poBes* 

When  this  order  was  issued  the  township  had  not  been  subdivided, 
and  it  is  still  nnsurveyed.  It  was  therefore  within  the  power  and 
authority  of  the  government  to  dispose  of  this  land  through  its  proper 
officers,  or  to  place  it  in  reservation  for  proper  purposes,  and  thus  to 
defeat  or  postpone  the  right  of  the  State  to  take  the  specific  sections 
until  the  order  creating  the  reservation  was  revoked.  Heydenfeldt  v* 
Daney  Oold  Mining  Company,  93  U.  3.,  634;  State  of  Oolorado,  6  L;  D., 
412;  Gregg  v.  Colorado,  15  L.  D.,  151. 

As  the  order  of  President  Hayes,  of  August  25, 1877,  had  already 
placed  this  township  in  reservation,  excepting  the  sixteenth  and  thirty* 
sixth  sections,  and  all  tract  or  tracts  of  land  the  title  to  which  has 
passed  out  of  the  United  States  government,  it  is  evident  the  sole  pur- 
pose of  the  order  of  President  Garfield  was  to  put  in  reservation  that 
part  of  the  township  that  might  upon  survey  be  designated  as  the  six- 
teenth or  thirty-sixth  sections,  and  that  the  reservation  of  land  ^'  the 
title  to  which  has  passed  out  of  the  United  States  government"  was 
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not  intended  to  refer  to  such  sections.  The  State  is  therefore  entitled 
to  make  selection  of  lands  in  lieu  of  the  sixteenth  or  thirty-sixth  sec- 
tion, or  such  parts  thereof  as  may  be  included  therein  which  may  be 
ascertained  in  advance  of  the  public  surveys  by  protracting  the  lines 
across  said  reservation. 

You  will  re-examine  these  selections,  and,  if  it  is  found  that  the  bases 
are  within  said  reservation,  and  no  indemnity  has  been  taken  therefor, 
and  the  lands  selected  are  subject  thereto  and  free  from  adverse  claim^ 
they  will  be  approved. 

Your  decision  is  reversed. 


SECOND  CONTEST-ORDER  FOR  HEARING  APPEAIi. 

Gray  v.  Whitehouse. 

An  issne  once  tried  and  determined  can  not  be  made  the  basis  of  a  second  contest. 
The  question  as  to  whether  a  contest  should  be  aUowed  against  a  final  entry  rests  in 

the  sound  discretion  of  the  Commissioner  of  the  General  Land  Office,  subject  to 

appeal  in  case  a  hearing  is  denied. 

Secretary  Koble  to  the  Oommiasianer  of  the  General  Land  Office^  October 

10,  1892. 

I  have  examined  the  case  of  William  O.  Gray  v,  Manley  H.  White- 
honse  upon  the  appeal  of  the  former  from  your  decision  of  December  3, 
1891,  and  your  denial  of  a  motion  for  review  of  said  decision,  dated 
January  9, 1892,  refiising  to  order  a  hearing  upon  the  contest  affidavit 
of  said  Gray  against  the  entry  of  said  Whitehouse  for  the  S.  J  of  the 
NE.  J  and  lots  1  and  2  of  Sec.  6,  T.  26  N.,  E.  43  B.,  Spokane  Falls, 
Washington  land  district. 

The  record  shows  that  on  May  4, 1883,  Whitehouse  filed  pre-emption 
declaratory  statement  for  said  tract,  alleging  settlement  April  18, 1883, 
and  on  January  7,  1886,  he  made  cash  entry  therefor.  His  proof 
showed  him  to  be  a  single  man;  that  from  May,  1883,  his  residence 
upon  the  tract  in  question  was  continuous  to  date  of  proof;  that  he  had 
built  a  house  cleared  and  fenced  five  or  six  acres;  that  he  had  planted 
some  four  a^res  in  fruit  trees  and  cultivated  the  remainder  of  the  land 
cleared. 

On  September  30, 1887,  H.  M.  Williams  filed  an  affidavit  of  contest 
against  Whitehouse's  entry  charging  that  he  had  not  complied  with 
the  law  as  to  residence  and  improvements,  for  six  months  prior  to  his 
entry.  On  November  12, 1887,  you  ordered  a  hearing  which  was  had 
thereon.  The  local  officers  rendered  dissenting  opinions  on  the  testi- 
mony submitted.  On  April  15, 1890,  you  dismissed  the  contest.  On 
September  19,  1891,  the  Department  affirmed  your  judgment.  On 
November  5,  1891,  the  local  officers  transmitted  to  you  the  application, 
of  William  0.  Gray,  to  contest  the  entry  of  Whitehouse,  which  was 
filed  in  the  local  office  September  30, 1887,  and  held  t^  await  the  result 
of  the  prior  contest  of  Williams. 
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Upon  the  examination  of  the  records  yon  found  that  the  case  of  Wil- 
liams V.  Whitehouse  had  been  prosecuted  to  final  determination;  and 
that  the  complaint  filed  by  Gray, 

aUeges  subsjftntiaHy  the  same  facts  that  were  set  forth  in  the  complaint  filed  by 
Wmiaias,  Tiz.y  fiaiinre  on  the  part  of  the  entryman  to  comply  with  the  legal  require- 
ments in  the  matter  of  residenoe  and  improvements  of  the  land  covered  by  said  entry. 
The  qnestion  just  brought  in  issue  appears  to  have  been  fuUy  Investigated  at  the 
trial  of  the  case  of  Williams  v.  Whitehonse,  the  testimony  introduced  at  said  trial 
being  very  voluminous. 

Thereupon  you  denied  the  application.  On  December  16, 1891,  coun- 
sel for  Oray  filed  a  motion  for  review  of  said  decision,  which  you  denied 
on  the  9th  day  of  January,  1892. 

Gray  appealed. 

In  argument  in  supi>ort  of  the  appeal  counsel  does  not  seriously  ques- 
tion or  take  issue  with  the  fisusts  as  found  by  you,  and  as  substs^tially 
outlined  hereinbefore.  He  chiefly  complains  of  the  application  of  the 
law  to  the  case  as  made  by  you.  In  support  of  his  contention  he  cites 
the  case  of  Cameron  v.  McDougal  (15  L.  D.,  243).  In  that  case  it  was 
held  that  the  absolute  denial  of  an  application  to  contest  an  entry  is  a 
final  decision  from  which  an  appeal  will  properly  lie.  In  the  case  at 
bar  you  expressly  held  that  Gray  had  the  right  of  appeal  from  your  de- 
cision. In  that  case  the  contest  affidavit  of  Oameron  charged  that  Mc- 
Dougal's  entry  was  fraudulent  in  every  particular.  Two  former  con- 
tests haidbeeninitiated  against  said  entry,  but  in  each  case  the  contestant 
failed  to  introduce  any  testimony  in  support  of  his  allegations,  no  trial 
had  taken  place  involving  the  acts  of  the  entryman  respecting  his  hona 
fides  in  the  matter.  Furthermore  the  application  was  supported  by  the 
sworn  statements  of  four  persons  who  swore  to  positive  facts,  within 
their  ];>er8onal  knowledge,  tending  to  show  the  mala  fides  of  the  entry- 
man. 

In  the  case  at  bar  the  fSEU^ts  are  quite  different*  The  affidavit  of  eon- 
test  of  Gray  was  filed  in  the  afternoon  of  the  same  day  that  Williams 
filed  his  contest.  The  affidavit  of  Gray  charges  essentially  and  in  fact 
the  same  default  charged  by  Williams'  affidavit. 

Yoluminous  testimony  was  introduced  in  the  Williams  case  pro  and 
con,  upon  the  issues  tendered;  the  case  was  successively  prosecuted  be- 
fore the  local  officers,  before  you  and  before  the  Department,  to  a  final 
judgment.  There  is  no  claim  that  there  was  any  collusion  between  the 
parties  to  that  case.  The  contest  appears  to  have  been  commenced  and 
prosecuted  in  good  faith  from  beginning  to  end. 

From  these  statements  the  distinction  between  the  ease  under  consid- 
eration and  the  case  of  Oameron  v.  McDougal  is  quite  apparent. 

In  cases  similar  in  their  &cts  to  the  case  at  bar,  the  Department  has 
repeatedly  held  that  an  issue  once  tried  and  determined  can  not  be  made 
the  basis  of  a  second  contest.    Busch  v.  Devine  (12  L.  D.,  317);  Beeves 
9.  Emblen  (8  L.  D.,  444) ;  Parker  v.  Gamble  (3  L.  D.,  390). 
1641— VOL  15 ^23 
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These  cases  are  based  upon  the  ground  that  in  every  case  where  a 
hearing  is  asked  at  your  hands,  after  final  entry  has  been  made,  the 
question  as  to  whether  a  hearing  should  be  granted  rests  in  your  sound 
discretion,  subject  to  appeal  therefrom  in  cases  where  you  deny  it.  In 
such  instances  your  judgment  will  not  be  interfered  with  unless  an  abuse 
of  this  discretion  is  affirmatively  made  to  appear.  In  the  case  at  bar 
this  is  not  done.    Your  judgment  is  accordingly  affirmed. 


cakcellation— bepobt  of  special  agent— be-instatbmekt. 

Castbllo  v.  B<  »nnib. 

The  oanoellation  of  an  entry  npon  the  report  of  a  special  agent  is  contrary  to  law 
and  the  established  rules  of  eyidence,  and  an  entry  so  canceled  should  be  re- 
instated. The  intervening  entry  of  another  in  such  case  should  not  be  canceled 
without  due  notice  and  opportunity  given  to  be  heard. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  11^  1892. 

I  have  considered  the  case  of  Patrick  Oastello  v,  William  Bonnie, 
involving  the  pre-emption  cash  entry  made  by  the  latter  for  the  SB.  J 
of  the  NB.  J  of  Sec.  30,  and  the  S.  i  of  the  KW.  J  and  the  NB.  J  of 
the  SW.  J  of  Sec.  29,  T.  59  K,  R.  17  W.,  Dulnth  land  district,  Minwe- 
sota. 

The  entry  was  made  Angust  19,  1882.  Upon  a  report  by  a  special 
agent  that  it  was  fraudulent,  having  been  made  in  the  interest  of  a 
lumber  company,  it  was  canceled  June  15, 1883. 

Notice  was  sent  to  the  entryman  at  his  last  known  post-office  address 
on  June  20, 1883^  but  on  July  2,  same  year,  the  notice  was  returned 
with  an  endorsement  showing  that  it  had  not  been  taken  from  the  post- 
ofBce. 

On  August  20, 1883,  John  Comstock,  claiming  to  be  transferee  oi 
Bonnie,  filed  in  the  local  office  an  application  for  a  hearing,  which  was 
forwarded  to  your  office  by  register  and  receiver's  letter  of  September 
22,  same  year.  A  hearing  was  ordered  by  your  letter  of  February  15, 
1887,  and  was  had  November  25, 1888.  On  February  8, 1889,  the  regis- 
ter and  receiver  rendered  a  decision  adverse  to  the  entryman,  and 
recommending  that  the  entry  be  canceled.  (It  had,  however,  been 
actually  canceled,  five  years  and  eight  months  before,  see  supra.) 

From  the  above  decision  of  the  local  officers,  Comstock,  dn  March  .30, 
1889,  filed  an  appeal  to  your  office.  You,  on  October  23, 1891 ,  held  that 
as  the  entry  had  been  canceled  upon  tho  report  of  a  special  agents 
without  notice  to  the  entryman^  such  cancellation  was  illegal;  you  there- 
fore revoked  your  action,  and  re-instated  the  entry,  in  order  that  Com- 
stock, the  transferee  of  the  entryman,  might  be  given  his  ^^  day  in 
court." 

Long  prior  to  the  date  of  such  reinstatement^  however,  one  Patrick 
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Gastello,  had,  on  July  29, 1885,  made  homestead  entry  of  the  land,  and 
oommated  the  same  to  cash  entry  on  August  6, 1886.  Your  decision 
of  October,  23, 1891  (supra)^  re-instating  Bonnie's  entry,  decided  farther 
that  as  two  entries  of  the  same  land  at  the  same  time  were  not  permis- 
sible, and  as. Bonnie's  entry  had  been  re-instated  because  of  having 
been  canceled  illegally,  Oastello's  entry  must  be  canceled. 

On  June  16, 1891,  the  Boston  Safe-deposit  and  Trust  Company  filed 
in  your  office  an  application  to  intervene,  and  asked  for  the  confirma- 
tion of  Bonnie's  cash  entry  under  Sec.  7  of  the  act  of  March  3, 1891, 
"To  repeal  timber-culture  laws,  and  for  other  purposes,"  alleging  that, 
on  March  21, 1885,  after  the  issuance  of  the  receiver's  receipt,  and  prior 
to  March  1, 1888  it  became  a  bona  fide  incumbrancer  of  said  land  for  a 
valuable  consideration.  On  June  17, 1891,  you  granted  the  application ; 
and  your  decision  of  Octpber  23, 1891,  holds  that  the  case  comes  within 
the  provisions  of  Sec.  7,  of  said  act. 

From  this  decision  Oastello  appeals,  filing  nine  assignments  of  error, 
only  one  of  which  it  will  be  necessary  to  consider;  viz.  (in  substance), 
that  Bonnie's  entry  was  improperly  re-instated. 

If  its  cancellation  was  an  error,  its  re-instatement  was  proper. 

The  cancellation  of  an  entry  upon  the  report  of  a  special  agent  is 
contrary  to  law  and  the  established  rules  of  evidence.  (See  Le  Oocq 
cases,  2  L.  D.,  784;  Abraham  L.  Burke,  4  L.  D.,  340;  Gilbert  E.  Bead, 
5  L.  D.,  313j  William  B.  Mclntyre,  6  L.  D.,  503.)  The  cancellation  of 
Bonnie^s  entry  was  therefore  illegal,  and  it  was  properly  re-instated. 
It  follows  furthermore,  that  Oastello's  entry  was  improperly  allowed. 

Nevertheless,  it  ought  not  to  have  been  canceled  without  notice  to 
him,  and  an  opi)ortunity  being  afforded  him  to  be  heard  in  its  defense 
(Southern  Pacific  R.  R.  Co.  v.  Stillman,  14  L.  D.,  111). 

The  case  at  bar  is  in  all  essential  respects  similar  to  that  of  Peterson 
V.  Cameron  et  al.y  decided  by  the  Department  November  27, 1891,  with 
the  exception  that  in  that  case  it  did  not  appear  (so  far  as  the  reported 
decision  shows  13  L.  D.,  581,)  that  the  entry  had  been  actually  canceled, 
the  land  subsequently  entered  by  another  party,  and  the  first  entry 
afterward  re-instated.  In  that  case  it  was  held  that  the  entry  was 
confirmed  under  Sec.  7,  of  the  act  of  March  3,  1891. 

There  can  be  no  doubt  that  the  same  conclusion  as  that  announced 
in  your  decision  of  October  23,  would  have  been  reached  by  you  had 
Costello,  prior  to  such  decision,  been  notified  to  show  cause  why  his 
entry  should  not  be  canceled.  Inasmucu,  however,  as*  no  such  oppor- 
tunity was  afforded  him,  he  will  be  allowed  sixty  days  after  notice  of 
this  decision  within  which  to  make  such  showing.  No  hearing  for  such 
purpose  will  be  ordered,  but  he  may  file  his  prooi^  or  argument  with  the 
local  officers  for  transmission  to  your  oflBce.  K,  in  your  judgment, 
sufficient  cause  is  shown,  you  will  readjudicate  the  case  accordingly. 
If  he  fail  to  make  such  showing,  the  decision  appealed  from  will  stand 
affirmed,  and  patent  will  issue  for  the  land.  Your  decision  of  October 
23, 1891|  ia  modified  as  herein  indicated* 
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OKXiAHOMA  IiANPS-SECOin)  HOMESTEAD. 

John  Wanbb. 

The  right  to  make  a  homestead  entry  of  Oklahoma  lands,  conferred  by  section  13, 
act  of  March  2, 1889^  upon  persons  who  had  previoasly  made  homestead  entry 
and  commuted  the  same,  is  extended  by  section  18,  act  of  May  2,  1890,  to  Potta- 
watomie lands  that  were  a  part  of  the  original  Seminole  porohase. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  October  II,  1892. 

On  September  26, 1891,  John  Waner  made  homestead  entry  (No. 
919)  for  the  N  W.  J,  Sec.  27,  T.  12  K,  R.  1  B.,  at  the  land  office  in  Okla- 
homa City,  Oklahoma  Territory. 

In  your  letter  of  December  16, 1891,  it  is  said  that  said  Waner — 

made  H.  E.  2816,  July  9, 1885,  at  Garden  City,  Kansas,  for  S£.  i,  Sec  13,  T.  20,  R. 
37  W.,  and  commuted  the  same  to  C.  E.  6102  May  27,  1887.  The  law  makes  no  pro- 
Vision  for  entry  in  the  Pottawatomie  lands  by  persons  who  have  previously  made 
homestead  entry  and  commuted  the  same.  H.  E.  919  is  therelbre  held  for  eanceUa- 
tiou. 

An  appeal  now  brings  the  case  before  me. 

The  appellant  admits  the  facts  to  be  as  stated  by  yon,  bnt  alleges 
error  on  your  part  in  holding  his  entry  for  oancellation,  for  the  alleged 
reason  that  "  the  law  makes  no  provision  for  entry  in  the  PottawatoHiie 
lands  by  persons  who  have  previously  made  homestead  entry  and  com- 
muted the  same." 

This  contention  raises  a  question  of  law  which  must  be  determined 
by  a  fair  construction  of  the  statutes  relating  to  the  diaposa)  of  saiid 
lands. 

Section  13,  of  the  act  of  March  2,  1889,  (25  Stat.,  1004, 1006)  i^o- 
Tides,  inter  alta, — 

That  the  lands  acquired  hy  conveyance  from  the  Seminole  Indians  herennder,  except 
the  sixteenth  and  thirty-sixth  sections,  shall  he  disposed  of  to  actual  settlers  ander  the 
homestead  laws  only^  exoept  as  herein  otherwise  provided  (except  that  secti<m  two 
thousand  three  hundred  and  one  of  the  Revised  Statutes  shall  not  apply) :  And  Provided 
further,  That  any  person  who,  having  attempted  to,  but  for  any  cause,  failed  to  secure 
a  title  in  fee  to  a  homestead  under  existing  law,  or  who  made  entry  under  what  is 
known  as  the  commuted  provision  of  the  homestead  law,  shall  be  qualified  to  make 
a  homestead  entry  upon  said  lands. 

All  the  foregoing  provisions  with  reference  to  lands  to  he  acquired  from  the  Semi- 
nole Indians,  ....  shall  apply  to  and  regulate  the  disposal  of  the  lands  ac- 
quired from  the  Muscogee  or  Creek  Indians,  etc. 

The  President  by  his  proclamation  of  March  23,  1889,  (26  Stat., 
1544,)  recites  said  section,  and  after  describing  the  boundaries  of  said 
ceded  lands,  further  declares  that  the  same — 

Will  at  and  after  the  hour  of  twelve  o'clock,  noon,  of  the  twenty-second  day  of 
April  Aiext,  and  not  before,  be  open  for  settlement,  under  the  terms  ot,  and  subject 
to,  all  the  conditions,  limitations  and  restrictions  contained  in  said  act  of  Congress 
approved  March  2,  1889,  and  the  laws  of  the  United  States  applicable  thereto. 


DECISIONS  EELATING  TO   THE   PUBLIC   LANDS.  857 

The  act  of  May  2, 1890  (26  Stat.,  81),  providing  a  temporary  govern- 
ment for  the  Territory  of  Oklahoma,  provides  in  section  18,  that  the 
lands  in  said  Territory  acquired  by  cession  of  the  Muscogee  (or  Creek) 
Indians  coniirmed  by  the  act  of  March  1, 1889  (25  Stats.,  757)  and  also 
the  lands  acquired  in  pursuance  of  an  agreement  with  the  Seminole 
Indians  by  re-lease  and  conveyance,  dated  March  16, 1889,  which  may 
hereafter  be  open  to  settlement,  <<  shall  be  disposed  of  under  the  pro- 
visions of  sections  12, 13  and  14  "  of  the  act  of  March  2, 1889,  (26  Stat., 
pps.  1004-1006)  "  and  under  section  2  '^  of  the  act  of  March  1, 1889,  (25 
Stat.,  p.  759). 

By  an  agreement  made  between  the  government  and  the  citizen  band 
of  Potto watomie  Indians  on  June  25, 1890,  certain  lands,  including  that 
in  dispute,  were  ceded  to  the  United  States,  so  far  as  the  Indians  had 
any  title  thereto.  Said  agreement  is  set  forth  in  the  act  of  March  3, 
1891,  (26  Stat,  989-1016). 

It  is  provided  in  section  16  of  said  act  (Ibid.,  p.  1026)  that  the  land 
so  acquired  I'  shall  be  disposed  of  to  actual  settlers  only,  under  the 
provisions  of  the  homestead  and  townsite  laws,"  excepting  section  2301 
of  the  Bevised  Statutes. 

I  do  not  think  it  was  the  intention  of  this  enactment  to  repeal  any  of 
the  ^<  provisions  of  the  homestead  laws,"  but  to  apply  these  provisions 
to  actual  settlers  upon  these  particular  lands,  so  far  as  they  are  appli- 
cable, except  said  section  2301. 

The  land  in  question  is  a  part  of  said  tract  ceded  by  said  Indians, 
and  Warner,  although  he  '^  made  entry  under  what  is  known  as  the 
commuted  provision  of  the  homestead  law,"  is  nevertheless  ^^  qualified  to 
make  a  homestead  entry  upon  said  lands,"  under  said  section  13,  unless  it 
had  been  repealed.    Circular  of  April  1, 1889,  (8  L.  D.,  336)  Rule  1. 

It  is  not  repealed  by  said  section  16  of  the  act  of  March  3, 1891,  unless 
by  necessary  implication,  and  because  the  two  enactments  are  so  incon- 
sistent with  each  other  that  they  can  not  both  exists  Bepeals  by  impli- 
cation are  not  favored  in  the  law : 

It  IB  a  weU  settled  principle  of  the  law,  that  repeals  by  implioation  are  not  faTored, 
and  are  never  allowed,  except  in  oases  where  Inconsistency  and  repugnaaoe  are  plain 
and  unayoidable.  Potter's  Dwarris  on  Statntes,  156;  McOool  v.  Smith,  1  Black  (U. 
8.),  470.  Ordinarily  express  langnage  is  used  when  a  repeal  is  intended,  and  in  the 
absence  of  snch  express  repeal  none  wiU  be  declared,  unless  the  two  acts  are  irrec- 
oncilably inconsistent;  and  then  only  to  the  extent  of  such  irreconcilable  conflict. 
Wisconsin  Central  B.  R.  Co.,  10  L.  D.,  p.  63.    And, 

When  there  are  different  statutes  in  pari  materia,  though  made  at  ditferent  times 
and  not  referring  to  each  other,  they  should  be  taken  and  construed  together  as  one 
system  and  explanatory  of  each  other.    Daniel  G.  TUton,  8  L.  D.,  p.  368. 

Oonstraing  these  statutes  in  pari  materiaj  there  is  no  such  conflict  in 
tiieir  provisions  that  both  may  not  stand  and  have  fuU  force  and  effect 
and  at  the  same  time  work  in  complete  harmony. 

I  am  of  the  opinion^  therefore,  that  there  was  error  in  your  decision  in 
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holding  said  entry  for  cancellation,  becanse  said  Waner  had  "previ- 
ously made  homestead  entry  and  commuted  t^e  same.'' 

Your  judgment  is  therefore  reversed. 

There  is  transmitted  with  the  record  the  appeal  of  Elbert  S.  Henslejr 
from  the  action  of  the  local  officers  in  rejecting  his  application  to  make 
homestead  entry  of  the  same  tract,  tendered  November  14, 1891.  As 
you  do  not  appear  to  have  rendered  any  judgment  thereon«  it  is  here- 
with returned  for  such  action  as  you  may  deem  appropriate. 


PKEVEKBNCB  BIGHT— DTrBBYBNING  BNTBT* 

SEVBBY  V.  BlOKFOBB. 

Where  an  intervening  entryman  is  required  to  show  canse  why  Mb  entry  shonid  not 
be  cancelled  and  a  snccessf  nl  contestant  permitted  to  exercise  his  preference  rights 
a  hearing  will  not  be  ordered  at  the  request  of  such  entryman^  in  the  absence  of 
specific  charges  as  against  the  right  of  the  contestant. 

First  Assistant  Seoretary  Chandler  to  the  Oammissioner  of  tJie  General 

Land  Office^  October  11^  1892. 

The  land  involved  in  this  controversy  is  the  NE.  ^  of  the  SW.  J,  and 
lots  12, 18,  and  19,  of  Sec.  33,  T.  13  K,  E.  7  W.,  Oklahoma  land  district, 
Oklahoma,  and  the  case  is  brought  to  the  Department  upon  an  appeal 
by  Calvin  L.  Severy,  from  your  decision  of  October  12, 1891,  in  which 
you  directed  the  local  officers  to  ^'uote  the  cancellation  of  Severy's 
entry,  and  report  the  facts.^ 

The  facts  of  the  case  are  that  one  James  A.  Baum  made  homestead 
entry  for  this  land  at  the  Kingfisher  land  office,  on  the  23d  of  April, 
1889.  This  entry  was  contested  by  Harvey  L.  Bickford.  Baum  made 
default  on  the  trial  to  determine  such  contest,  and  Bickford  having 
established  the  allegations  of  his  contest  affidavit,  said  entry  was  can- 
celled by  you  on  the  Hth  of  December,  1890,  Bickford  being  awarded 
a  preference  right  of  entry  for  thirty  days. 

On  the  18th  of  December,  1890,  Oalvin  L.  Severy  made  homestead  entry 
for  the  land,  subject  to  the  preference  right  of  Bickford.  Against  the 
allowance  of  this  entry,  the  attorneys  who  had  conducted  the  contest 
of  Bickford  against  Baum,  filed  a  written  protest,  on  said  18th  day  of 
December,  1890. 

On  the  31st  of  December,  1890,  Bickford  presented  his  homestead 
application  for  the  land,  which  was  rejected  by  the  local  officers  on  ac- 
count of  the  prior  entry  of  Severy.  He  appealed  from  such  action  by 
the  local  officers,  and  on  the  9th  of  March,  1891,  you  directed  them  to 
notify  Severy  that  he  would  be  allowed  sixty  days  in  which  to  show 
cause  why  his  entry  should  not  be  cancelled,  and  Bickibrd's  application 
placed  of  record* 
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Such  notice  was  duly  served  upon  Severy,  and  on  the  7th  of  May^ 
1891,  he  filed  in  the  local  office  the  following : 

Now  comes  CalTin  L.  Severy,  by  his  attomey«  L.  P.  Hudson,  and  asks  that  the 
Hon.  register  and  receiver  name  a  day  upon  which  he  may  show  cause  why  his  H.  E. 
Ko.  269,  for  (describing  the  land)  should  not  be  cancelled  for  conflict  with  the  pref- 
erence right  of  H.  L.  Bickford.  As  a  basis  for  this  application  see  Hon.  Commis- 
•loner's  letter  "  H,"  of  March  12,  1891. 

This  application  was  signed  by  the  attorney  for  Severy,  and  an  en- 
dorsement thereon,  signed  by  the  register,  reads  as  follows: 

Filed  May  7,  1891,  and  ordered  that  cause  be  set  for  hearing  whenever,  within  the 
time  aUowed,  entryman  shall  have  filed  application  for  hearing,  stating  specific 
causes  why  the  entry  of  Bickford  shall  not  be  allowed. 

On  the  16th  of  September,  1891,  the  local  officers  reported  to  you 
their  proceedings  in  the  case,  stating  that  no  further  steps  had  been 
taken  by  Severy  since  filing  said  application,  and  that  he  had  wholly 
failed  to  comply  with  the  order  allowing  him  to  show  cause.  They  also 
stated  that  ^^  Bickford  now  demands  that  this  application  to  enter  be 
allowed.^    They  recommended  the  cancellation  of  Severy's  entry. 

On  the  12th  of  October,  1891,  you  directed  the  local  officers  to  note 
the  cancellation  of  Severy's  entry,  and  to  place  the  application  of  Bick- 
ford of  record,  upon  receipt  from  him  of  the  proper  payment.  You 
allowed  Severy  sixty  days  within  which  to  appeal,  and  Bickford  thirty 
days  thereafter  in  which  to  make  payment. 

In  his  notice  of  appeal  the  counsel  for  Severy  claims  that  you  erred  in 
the  following  particulars: 

First.  In  r^ecting  application  for  hearing  of  said  Severy. 

Second.  In  holding  that  it  was  necessary  for  said  Severy  to  allege 
specific  causes  why  his  entry  for  said  tract  should  not  be  canceled. 

Third.  In  holding  that  a  general  application  for  hearmg  is  insuffi- 
denty  where  the  party  has  a  homestead  entry  of  record,  subject  to  the 
preference  right  of  the  contestant. 

Fourth.  In  not  holding  a  general  application  sufficient  where  any 
matter  may  be  alleged  showing  reasons  why  said  entry  should  not  be 
canceled,  and  the  entry  of  contestant  allowed. 

I  think  an  these  positions  are  untenable.  Bickford  prosecuted  his 
contest  to  a  successful  issue  against  Baum's  entry.  Having  done  this 
he  was  entitled  under  the  provisions  of  section  2  of  the  act  of  May  14, 
1880, 21  Stat.,  140,  to  a  preference  right  of  entry  for  thirty  days.  Dur- 
ing this  period  Severy  made  his  entry  subject  to  such  right,  and  unless 
he  can  show  as  against  Bickford  that  he  has  a  better  claim  to  the  land, 
he  must  give  way.  Bickford  is  within  the  time  provided  for  by  law. 
Independent  of  whether  Severy  should  have  been  permitted  to  have 
made  an  entry  which  is  now  sought  to  be  made  adverse,  it  is  quite 
clear  to  my  mind  that  a  general  hearing  should  not  be  ordered  in  this 
case. 

Severy  was  allowed  sixty  days  in  which  to  show  cause  why  his  entry 
Bhould  not  be  canceled.    If  Bickford  acted  in  good  faith  in  prosecut- 
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ing  his  contest,  it  is  difficult  to  see  how  Severy  coald  show  cause  why 
Bickford  should  not  be  permitted  to  ezerclfie  his  preference  right. 
Having  failed  to  make  the  showing,  it  is  presumed  that  he  could  not. 
He  has  had  his  <'  day  in  court/'  and  must  be  bound  by  the  judgment 
rendered  in  the  case. 
The  decision  appealed  from  is  affirmed. 


STONE  LA17D— ACT  OF  AUGUST  4,  ISOS. 

OlRCULAB. 

DEPABTMBNT  OF  THE  InTEBIOB, 

General  Land  Office, 

Washingtofij  D.  0.,  October  12^  1893. 
Segistebs  and  Beceiyees, 

United  States  Land  Offices, 

Gentlemen:  Attached  ia  a  copy  of  the  act  of  Congress  of  August 
4, 1892,  entitled  "An  act  to  authorize  the  entry  of  lauds  chiefly  val- 
uable for  building  stone  under  the  placer  mining  laws.'^ 

The  first  section  of  said  act  extends  the  mineral  land  laws  already 
existing  so  as  to  bring  land  chiefly  valuable  for  building  stone,  within 
the  provisions  of  said  law  to  the  extent  of  authorizing  a  placer  entry 
of  such  land.  The  proviso  to  said  first  section  excludes  lauds  reserved 
for  the  benefit  of  the  public  schools  or  donated  to  any  Stiite  from  entry 
under  the  act. 

In  cases  that  may  arise  hereafter  in  reference  to  any  lands  subject  to 
entry  under  the  mining  laws  you  will  be  governed  by  said  act  in  admit- 
ting such  entries.  The  proper  instructions  for  your  guidance  in  so 
doing  may  be  found  in  official  circular  of  December  10, 1891,  entitled 
"  United  States  Mining  Laws  and  Regulations  Thereunder'',  to  which 
you  are  referred,  and  your  special  attention  is  called  to  the  law  and 
instructions  therein  relating  to  placer  claims. 

It  is  not  the  understanding  of  this  office  that  the  first  section  of  said 
act  of  August  4,  1892,  withdraws  land  chiefly  valuable  for  building 
stone  from  entry  under  any  existing  law  applicable  thereto. 

The  second  section  of  said  act  of  August  4, 1892,  makes  the  timber 
and  stone  act  of  June  3, 1878  (20  Stat.,  89),  applicable  to  all  the  public 
land  States.  You  wUl  observe  the  same  in  acting  upon  applications  for 
entries  in  your  respective  districts.  For  instructions  you  are  referred 
to  the  General  Circular  of  February  6, 1892,  pages  35  to  38  inclusive. 

In  allowing  placer  entries  for  stone,  chiefly  valuable  for  building  pur- 
poses, under  first  section  of  the  act  of  August  4, 1892,  you  will  ii^ake 
a  reference  to  said  act  on  the  entry  i)apers  returned. 

Very  respectfully,  Wm.  M.  Stone, 

Acting  Commissioner. 
Approved  October  12, 1892, 

Geo.  Ohandleu, 

Acting  Secretary. 
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(Public— No.  199.) 

An  Act  to  antihoriM  the  Bntry  of  Lands  ohiefly  valuable  for  Building  Stone  under  the  Flaoer  Mining 

lawa. 

Be  it  enaoied  by  the  Senate  and  Hauee  of  Bepreeentatives  of  ike  United  Slates  of  America 
in  Congress  assemhled^  That  any  person  authorized  to  enter  lands  under  the  mining 
laws  of  the  United  States  may  enter  lands  that  are  chiefly  valuable  for  building 
stone  under  the  proyisions  of  the  law  in  relation  to  plaoer  mineral  claims :  Provided^ 
Tliat  lands  reserved  for  the  benefit  of  the  public  schools  or  donated  to  any  State 
shall  not  be  subject  to  entry  under  this  act. 

Sec.  2.  That  an  act  entitled  "  An  act  for  the  sale  of  timber  lands  in  the  States  of 
Cidifomia,  Oregon,  Nevada,  and  Washington  Territory/'  approved  June  third, 
eighteen  hundred  and  seventy- eieht,  be,  and  the  same  is  hereby,  amended  by  strik- 
ing out  the  words  "  States  of  California,  Oregon,  Nevada,  and  Washington  Terri- 
tory "  where  the  same  oocur  in  the  second  and  third  lines  of  said  act,  and  insert  in 
lieu  thereof  the  words,  '*  public-land  States,''  the  purpose  of  this  act  being  to  make 
said  aot  of  June  third,  eighteen  hundred  and  seventy-eight,  applicable  to  all  the 
pnblio-land  States, 

Skc.  8.  That  nothing  in  this  act  shall  be  construed  to  repeal  section  twenty-fonr 
of  the  act  entitled  **  An  act  to  repeal  timber-culture  laws,  and  for  other  purposes/' 
approved  March  third,  eighteen  hundred  and  ninety-one. 

Approved,  August  4, 1^. 


COAL  LAND  BNTBY-HOMESTEAD  BNTBT. 

ScoTT  V,  Sheldon. 

A  coal  land  entry  attacked  by  a  subsequent  homestead  claimant  may  be  canceled 
to  the  legal  sub-divisions  in  conflict  that  are  not  valuable  for  coal. 

First  Assistant  Secretary  Chandler  to  the  OommiHsioner  of  the  Oeneral 

Land  Office^  August  30, 1892. 

The  land  involved  in  this  appeal  is  lot  2,  NB.  J  of  FW.  J,  SE.  J  of 
NW.  i  and  NB.  J  of  SW.  J  of  Sec.  23,  T.  36  K,  R.  6  E.,  Seattle,  Wash- 
ington,  land  district. 

The  record  shows  that  Nathaniel  P.  Sheldon  made  coal  entry  of  said 
land  August  10, 1887.  On  September  2,  following,  James  Scott  made 
application  to  enter  lot  2,  and  NB.  ^  of  NW.  ^  of  said  section,  as  a  home- 
stead. This  application  was  rejected  by  the  local  officers  for  the  reason 
that  the  land  was  embraced  in  said  coal  entry.  Scott  appealed  and 
filed  an  affidavit  of  contest,  alleging  that  the  land  sought  to  be  entered 
by  him  was  not  coal  land^  did  not  contain  any  coal  but  is  agricul- 
tural land. 

By  letter  of  October  16, 1888,  you  directed  a  hearing  to  determine 
the  character  of  the  land  embraced  in  the  coal  entry,  and  that  '^  it 
should  be  determined  whether  each  forty  acre  legal  subdivision  and 
said  lot  No.  2  are  more  valuable  for  the  coal  they  contain  than  for  agri- 
cultural purposes," 

Hearing  was  accordingly  ordered  by  the  local  officers,  the  testimony 
to  be  taken  before  the  probate  judge  of  Skagit  county,  where  on  the 
day  set,  the  Skagit  Consolidated  Goal  Company,  appeared  as  the  trans- 
feree of  Sheldon,  and  the  contestant,  with  their  witnesses.  The  testi- 
mony was  taken,  transmitted  to  the  local  officers  and  on  consideration 
thereof  they  decided  'Hhat  the  tracts  in  controversy  are  indispensable 
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to  the  working  of  the  mines  of  coal  therein  and  the  adjoining  tracts," 
and  recommended  a  dismissal  of  the  contest.  Scott  appealed  and  you^ 
by  letter  of  September  10, 1891,  affirmed  their  decision,  whereupon  lie 
prosecutes  this  appeal,  assigning  numerous  grounds  of  error  coveriDg' 
yonr  findings  of  fact  and  conclusions  of  law. 

The  land  embraced  in  this  entry  was  returned  by  the  surveyor-gen- 
eral as  agricultural  in  character.  The  testimony  submitted  in  behalf 
of  the  contestant  was  confined  entirely  to  the  land  he  sought  to  enter 
as  a  homestead,  to  wit,  the  ISTB.  J  of  ISW.  J  and  lot  2,  and  the  greater 
I^art  of  that  offered  by  defendant  was  also  directed  to  this  particular 
tract.  The  record  is  very  voluminous  and  so  contradictory  as  to  be 
almost  irreconcilable  as  to  the  number  of  acres  of  land  valuable  for 
agriculture.  But  in  my  view  of  the  case,  it  is  not  necessary  to  deter- 
mine the  actual  number  of  acres  susceptible  of  cultivation,  as  i  think 
the  question  hinges  on  the  fact  as  to  whether  or  not  it  is  valuable  for 
coal,  and  upon  this  point  there  is  no  contradiction.  The  testimony 
shows  conclusively  that  no  coal  has  been  discovered  upon  lot  2,  the 
'SB.  i  of  N  W.  i  or  the  SE.  J  of  I^W.  J  of  said  land.  Both  you  and  the 
register  and  receiver  find  this  to  be  the  fact.  There  is  not  even  expert 
evidence  offered  to  show  tliat  it  is  probable  that  the  veins  of  coal  in 
that  vicinity  extend  into  or  underlie  the  land  sought  to  be  entered  as  a 
homestead.  But  one  witness  for  the  defense  testifies  to  this  probability, 
but  his  testimony  is  not  sufficient  to  convince  me,  especially  in  the  face 
of  the  fact  that  no  attempt  seems  ever  to  have  been  made  to  demon- 
strate the  truth  of  this  theory. 

I  think  it  is  established  beyond  a  doubt  that  this  land  is  not  mineral 
in  character,  and  that  it  is  chiefly  valuable  tor  agricultural  purposes. 
It  is  certainly  true  that  the  land  in  contest,  as  a  present  fact,  is  not 
valuable  for  coal:  that  there  has  been  no  actual  production  of  coal 
therefrom,  and  the  presence  of  coal  deposits  in  the  vicinity  is  not  suf- 
ficient to  characterize  this  as  coal  land.  Dughi  v.  Harkins  (2  L.  D., 
721);  Savage  et  al  v.  Boynton  (12  L.  D.,  612). 

Tour  judgment  is  therefore  reversed  and  you  will  cancel  the  entry  of 
Sheldon  as  to  lot  2,  and  the  ^E.  4  of  NW.  4  of  said  section,  and  direct 
the  local  office  to  receive  the  homestead  entry  of  Scott  for  said  land. 


COmBTBMATION-^BCriON  7,  ACT  OF  MABCH  8,  1891. 

Bellamy  t;.  Lbmon. 

Tlie  rale  of  April  8, 1891,  does  not  oontemplate  the  adyancement  of  oases  in  which 
the  question  of  confirmation  has  been  the  subject  of  decision  in  the  Qeneral 
Land  Office,  and  appeal  taken  therefrom. 

Acting  Secretary  Chandler  to  Messrs.  Oopp  a/nd  Luckettj  Washington^ 

D.  O.J  September  14 ^  1891. 

You  have  filed  a  motion,  under  the  circular  of  April  8, 1891  (12  L.  D., 
808),  to  advance  the  above  named  case  for  consideration  and  to  confirm 
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the  entry  involved  under  section  7  of  the  act  of  March  3, 1891  (26  Stat., 
1095). 

This  case  was  received  with  Commissioner's  letter  of  August  15, 1892, 
and  is  pending  on  appeal  by  Bellamy  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office,  dated  Jane  14,  1892,  dismissing  his 
contest,  and  holding  that  the  entry  involved  is  confirmed  and  should  be 
passed  to  patent. 

Fraud  is  alleged  on  the  part  of  the  transferee,  and,  in  order  to  dis- 
pose of  the  case,  an  examination  of  the  record  is  necessary. 

The  circular  of  April  8, 1891  (supra),  had  reference  to  cases  pending 
before  this  Department  in  which  the  appeal  raised  other  questions  than 
of  confirmation,  and  did  not  contemplate  the  advancement  of  a  case 
sixnilar  to  that  under  consideration. 

The  motion  is  therefore  denied,  and  the  case  will  be  considered  when 
reached  in  regular  order  of  business. 


OKLAHOMA  LAja>S— PUBLIC  LAND  8TBIP. 

Oabteb  Tbaoy. 

Settlen  <m  the  ''pnbllo  land  strip"  are  not  entitled  to  receive  credit  for  more  than 

two  years'  residence  prior  to  the  act  of  May  2, 1890. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  October  12, 1890. 

This  case  involves  the  NW.  J,  Sec.  35,  T.  5  N.,  E.  28  B.,  Beaver, 
Oklahoma.  Said  tract  lies  within  the  territory  formerly  known  as  the 
"public  land  strip.'* 

On  June  25, 1891,  Garter  Tracy  made  homestead  entry  for  the  land 
and  in  his  accompanying  homestead  affidavit,  alleged  that  his  settle- 
ment thereon  "  was  commenced"  iN'ovember  28, 1885. 

On  December  17, 1891,  he  submitted  homestead  proof  before  the 
register  wherein  he  averred  that  he  had  established  actual  residence 
on  the  land  December  31, 1885;  that  with  his  family,  comprising  his 
son  and  daughter,  he  has  continued  to  live  thereon;  that  he  has  only 
been  absent  for  periods  of  a  few  weeks  at  a  time,  during  a  part  of  1891; 
that  his  improvements  valued  at  $2000,  comprised  a  dwelling  house 
thirty-two  by  forty  feet,  built  in  December,  1885,  various  other  out- 
houses, a  wind  mill,  well,  force-pump,  three  miles  of  wire  fencing  and 
twenty  to  eighty  acres  cultivated  six  seasons. 

S«aid  proof  was,  it  appears,  rejected  at  the  local  office  by  reason  of 
your  certain  instructions  dated  April  9,  1891,  to  Inspector  W.  D. 
Harlan. 

Tracy  appealed,  whereupon  by  decision  dated  February  17, 1892, 
you  directed  the  local  officers  to  notify  claimant  that  you  sustained 
their  action  in  r€|jecting  his  proof  for  the  reason  that  the  act  of  May  2, 
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1890  (26  Stat.,  81)  entitled  "  An  act  to  provide  a  temporary  govern- 
ment for  the  Territory  of  Oklahoma,  to  enlarge  the  jurisdiction  of  the 
United  States  coart  in  the  Indian  Territory,  and  for  other  purposes,'' 

provides  that  settlers  upon  the  "  Pablic  Land  Strip  "  will  be  allowed  the  preference 
right  to  enter  the  lands  upon  which  they  have  settled  under  the  homestead  laws, 
but  they  are  not  permitted  to  receive  credit  for  more  than  two  years'  resideace  prior 
to  the  date  of  the  act.  Also,  that  it  will  be  necessary  for  him  to  reside  on  andonlii- 
vate  the  land  one  year,  fonr  months  and  fifteen  days  from  December  17, 1891,  the 
date  of  final  proof,  to  complete  the  five  years'  residence  repaired  bylaw,  if  he 
desires  to  complete  his  entry. 

j^rom  this  decision  Tracy  appeals  here. 

Your  decision  is  based  upon  Sec.  18,  of  the  act  of  May  3,  1890^ 
supra^  which  provides  that — 

All  the  lands  embraced  in  that  portion  of  the  Tecritory  of  Oklahoma  heretofore 
known  as  the  Public  Land  Strip,  shall  be  open  to  settlement  under  the  proyisionB  of 
the  homestead  laws  of  the  United  States,  except  section  twenty-three  hundred  and 
one  of  the  Revised  Statutes,  which  shall  not  apply;  but  all  actual  and  bona  fide 
settlers  upon  and  occupants  of  the  lands  in  said  Public  Land  Strip  at  the  time  of  the 
passage  of  this  act  shall  be  entitled  to  have  preference  to  and  hold  the  lands  upon 
which  they  have  settled  under  the  homestead  laws  of  the  United  States,  by  virtae 
of  their  settlement  and  occupancy  of  said  lands,  and  they  shall  be  credited  with  the 
time  they  have  actually  occupied  their  homesteads,  respectively,  not  exceeding  two 
years,  on  the  time  required  under  said  Laws  to  perfect  title  as  homestead  settlers. 

The  appellant's  case  proceeds  upon  the  theory  that  lands  within  the 
public  land  strip  were  at  the  date  of  his  settlement  In  1885,  public 
land;  that  therefore,  under  the  third  section  of  the  act  of  May  14, 1880, 
(21  Stats.,  140),  his  rights  related  back  and  took  effect  as  of  that  date, 
and  that  such  right  is  within  the  purview  of  section  27  of  the  act  of 
May,  1890,  supra,  which  provides: 

That  the  proTisions  of  this  act  shall  not  be  so  construed  as  to  invalidate  or  impair 
any  legal  claims  or  rights  of  persons  occupying  any  portion  of  said  Territory,  under 
the  laws  of  the  United  States,  but  such  claims  shall  be  adjudicated  by  the  Land  De- 
partment, or  the  courts,  in  accordance  with  their  respective  jurisdictions. 

I  can  not  agree  with  this  view  of  the  case.  Such  a  construction  would 
make  section  27  repeal  section  18  of  the  same  act  without  any  evident 
intent  on  the  part  of  Congress  to  do  so. 

By  general  circular  approved  July  21, 1890,  (11  L.  D.,  79),  the  local 
officers  were  instructed  that  settlers  on  the  "publicland  strip'' were 
*' not  permitted  to  receive  credit  for  more  than  two  years' residence 
prior  to  the  date  of  the  act,"  of  May  2,  1890,  supra. 

In  making  this  order  the  Department  necessarily  considered  the  ma- 
terial  question  presented  by  this  appeal,  to  wit,  whether  the  public 
land  strip  prior  to  the  act  of  May,  1890,  supra,  was  subject  to  settle- 
ment under  the  settlement  laws. 

The  approval  of  said  circular  was  therefore  an  adjudication  of  this 
question  adverse  to  the  appellant. 

1  must,  therefore,  hold  that  by  his  settlement  in  1885,  Tracy  acquired 
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no  right  against  tbe  government  and  that  his  entry  was  made  subject 
to  the  provisions  of  Sec.  18  of  the  act  of  ISilO^  supra^  and  to  the  circular 
referred  to. 
Your  judgment  as  hereinbefore  outlined  is  accordingly  affirmed. 


AI>]>mOKAL  HOMBSTBAD— ACT  OF  MAKCH  S,  1889. 

Louis  M.  Mob. 

Bat  one  additional  entry  may  be  allowed  under  section  5,  act  of  March  2,  1889;  but 
where  a  second  entry  of  such  character  has  been  allowed,  the  entryman  may  be 
given  opportnnity  to  relinquish  and  enter  the  tract  uuder  section  6,  of  said  act. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Lmid  Office^  October  13, 1892. 

I  have  considered  the  appeal  of  Louis  M.  Moe  from  your  decision  of 
Angust  2-t,  1891,  requiring  him  to  show  cause  why  his  second  addi- 
tional entry  No.  28,868  of  the  N.  J  of  the  NE,  i  of  Sec.  13,  T.  106  N., 
B.  51  W.,  Mitchell,  South  Dakota,  made  under  the  provision  of  the 
5th  section  of  the  act  of  Congress  approved  March  2,  1889,  (25  Stat. 
854),  should  not  be  cancelled,  for  the  reason  that  under  said  section, 
only  one  additional  entry  can  be  made. 

It  appears  that  said  Moe,  on  November  14, 1885,  made  homestead 
eutry  No,  27,743  of  the  SW.  i  of  the  NW.  4  (contHining  37.58  acres)  in 
Sec.  18,  T,  106  N.,  R.  50  W.,  Mitchell,  South  Dakota,  and  on  July  25, 
1889,  he  made  an  additional  homestead  entry  No.  28,857  of  the  NW.  J 
of  the  NW.  J  (containing  37.46  acres  in  said  section,  under  the  provi- 
sions of  said  section  5  of  the  act  of  1889;  that  on  September  11, 1889, 
he  was  allowed  to  make  said  second  additional  entry  of  land  which 
was  contiguous  to  the  tracts  covered  by  his  said  former  entries. 

Moe  made  proof  in  support  of  his  claim  under  said  entries  on  Feb- 
ruary 2, 1891 ,  showing  settlement  and  residence  on  the  land  covered  by 
hia  orignal  entry  from  September  (not  February)  15, 1885,  up  to  the  date 
of  making  said  prool  You  find  that  on  the  date  of  said  second  addi- 
tional entry  one  Louis  Zimmerman  filed  his  pre-emption  declaratory 
statement  for  the  same  land,  alleging  settlement  thereon  September 
7, 1889,  but  no  mention  was  made  thereof  in  the  notice  of  publica- 
tion. Tou  required  the  claimant  to  show  cause  why  his  second  addi- 
tional entry  should  not  be  cancelled,  and  also  to  inrnish  proper  evi- 
dence that  the  officer  who  certified  to  said  final  proof  was  at  the  time 
duly  qualified  to  make  the  same. 

Claimant  has  apx)ealed  from  so  much  of  your  decision  as  held  that 
only  one  additional  entry  could  be  made  under  said  section  5,  and, 
with  his  appeal,  has  filed  evidence  of  qualification  of  the  officer  taking 
said  final  proof;  also  evidence  of  the  receipt  by  said  Zimmerman  of  no- 
tice to  him,  mailed  November  4, 1891,  by  the  attorney  of  the  claimant 
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to  assert  his  riglit  to  the  land  covered  by  said  second  additional  entry; 
and  has  also  filed  affidavits  that  said  Zimmerman  never  settled  upon 
said  tract. 
Said  section  5,  under  which  said  additional  entries  were  made,  reads — 

That  any  homestead  settler  who  has  heretofore  entered  less  than  one-quarter  sec- 
tion of  land  may  enter  other  and  additional  land  lying  contiguous  to  the  original 
entry  which  shall  not,  with  the  land  first  entered  and  occupied,  exceed  in  aggregate 
one  hundred  and  sixty  acres,  without  proof  of  residence  upon  and  cultivation  of  the 
additional  entry;  and  if  final  proof  of  settlement  and  cultivation  has  been  made 
for  the  original  entry  when  the  additional  entry  ia  made,  then  the  patent  shall  issae 
without  further  proof:  Provided,  That  this  sec  tion  shall  not  apply  to  or  for  the  ben- 
efit of  any  person  who  at  the  date  of  making  application  for  entry  hereunder  does 
not  own  and  occupy  the  lands  covered  by  his  original  entry;  And  provided,  That  if 
the  original  entry  should  fail  for  any  reason  prior  to  patent,  or  should  appear  to  be 
illegal  or  fraudulent,  the  additional  entry  shall  not  be  permitted,  or  if  having  been 
initiated,  shall  be  cancelled. 

The  departmental  circular  of  March  8, 1889  (8  L.  D.,  314),  declares— 

The  fifth  section  provides  for  an  additionalentry  of  land  which  shall  be  contiguous 
to  the  land  embraced  in  the  original  entry,  for  which  the  final  proof  of  residence 
and  cultivation  made  on  the  original  entry  shall  be  sufficient,  but  of  which  no  party 
shall  have  the  benefit  who  does  not,  at  the  date  of  his  application  therefor,  own  and 
occupy  the  land  covered  by  his  origiual  entry,  and  which  shall  not  be  permitted,  or 
if  permitted,  shall  be  cancelled,  if  the  original  entry  should  faU,  for  any  reason, 
prior  to  patent,  or  should  appear  to  be  illegal  or  fraudulent. 

It  is  manifest  that  the  law  does  not  contemplate  two  additional  entries 
under  said  section  5,  and  your  ruling  that  said  second  entry  was  un- 
warranted is  correct.  But  while  it  is  true  that  the  claimant  cannot 
make  a  second  additional  entry  under  said  section  5,  he  may,  however? 
be  allowed  to  make  an  additional  entry  of  the  land  covered  by  said 
second  additional  entry  under  section  6  of  said  act,  which  reads — 

That  every  person  entitled,  under  the  provisions  of  the  homestead  laws,  to  enter 
a  homestead,  who  has  heretofore  complied  with  or  shall  hereafter  comply  with  the 
conditions  of  said  laws,  and  who  shall  have  made  his  final  proof  thereunder  for  a 
quantity  of  land  less  than  one  hundred  and  sixty  acres  and  received  the  receiver's 
final  receipt  therefor,  shall  be  entitled  under  said  laws  to  enter  as  a  personal  right, 
and  not  assignable,  by  legal  subdivision  of  the  public  lands  of  the  United  States 
subject  to  homestead  entry,  so  much  additional  land  as  added  to  the  quantity  pre- 
Y  iously  entered  by  him  shall  not  exceed  one  hundred  and  sixty  acres :  Provided, 
That  in  no  case  shall  patent  issue  for  the  land  covered  by  such  additional  entry 
until  the  person  making  such  additional  entry  shall  have  actually  and  in  conformity 
with  the  homestead  laws  resided  upon  and  cultivated  the  lands  so  additionally 
entered,  and  otherwise  fully  complied  with  such  laws:  Provided,  also.  That  this  sec- 
tion shall  not  be  construed  as  affecting  any  rights  as  to  location  of  soldiers'  certifi- 
cates heretofore  issued  under  section  two  thousand  three  hundred  and  six  of  the 
Revised  Statutes. 

If  the  claimant  so  desires,  he  will  be  allowed  a  reasonable  time,  to 
be  fixed  by  you,  within  which  to  relinquish  said  second  entry  and  make 
application  for  said  K.  i  of  the  KW.  J  of  said  section  13  under  the  pro- 
visions of  said  section  6,  and  upon  showing  due  compliance  with  the 
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departroental  rules  and  regulations  thereunder,  he  may  receive  final 
certificate  therefor. 

Your  attention  is  called  to  the  fact  that  you  did  not  hold  said  second 
entry  for  cancellation — only  required  the  claimant  to  show  cause  why 
it  should  not  be  cancelled.  The  claimant  appeals,  and  with  his  appeal 
furnishes  the  reasons  why  his  entry  should  not  be  cancelled,  which 
have  not  been  passed  upon  by  you.  The  better  practice  is  to  hold  the 
entry  for  cancellation  if,  in  your  judgment,  it  is  illegal,  and  allow  the 
entryman  either  to  appeal  or  apply  for  a  review  of  your  judgment. 

The  decision  of  your  office  is  accordingly  modified. 


APPBAL-SCHOOIi  INDBMNITT  SEL.ECTIOK. 

Emeby  v.  State  op  Oalipobnia  et  al. 

An  appeal  will  lie  firom  a  deoiflion  oauoelling  an  entry,  where  there  has  been  no  order 
holding  said  entry  for  canceUation,  and  where  due  notice  of  a  prior  rule  to  show 
canse  why  said  entry  should  not  be  canceled  does  not  affirmatively  appear  of 
record. 

The  transfer  by  the  State  of  the  basis  of  a  school  indemnity  selection  to  another 
selection  f  will  not  defeat  the  title  of  one  holding  under  a  prior  purchase  from 
the  State  of  the  land  first  selected. 

The  failure  of  the  local  office  to  properly  note  of  record  a  school  indemnity  selection 
will  not  affect  the  real  status  of  the  tract. 

First  Asaiatcmt  Secretary  Chandler  to  the  Commissioner  of  the  General 

LaM   Office^  October  13, 1892. 

I  have  considered  the  appeal  of  John  Emery  from  your  decision  dated 
December  10, 1891,  cancelling  his  homestead  entry  as  to  the  !N'E.  ^  of 
the  S  W.  i  of  Sec.  22,  T.  22  S.,  R.  28  E.,  M.  D.  M.,  Visalia,  California. 

The  record  shows  that  on  August  28, 1891,  you  advised  the  local 
Oificers  that  on  April  6, 1891,  they  transmitted  the  application  of  said 
State,  made  the  same  day,  for  said  tract  in  lieu  of  school  land  lost  in 
Tp.  22  N.,  E,  6  E.,  M.  D.  M.,  and  the  same  was  rejected  by  you  on  the 
25th  of  the  same  month  for  conflict  with  homestead  entry  ^o.  5847 
made  by  said  Emery  on  November  14, 1887,  covering  the  S W.  J  of  said 
Sec.  22;  that  on  June  8, 1891,  the  attorney  for  the  State  filed  a  motion 
with  you  to  set  aside  said  rejection,  and  that  said  Emery  be  required  to 
show  cause  why  his  said  entry  should  not  be  set  aside  as  to  the  NE.  ^ 
of  said  S  W.  J  and  the  claim  of  the  State  allowed.  In  the  motion,  which 
was  corroborated  by  several  affidavits,  it  was  alleged  that  on  June  27^ 
1867,  application  No.  127  for  said  tract  in  section  22  was  filed  in  the 
State  land  office  in  the  name  of  Charles  E.  Wingfield  in  lieu  of  the 
NW.  i  of  the  NE.  i  of  Sec.  36,  T.  17  S.,  E.  20  W.,  M.  D.  M.,  which  was 
approved  by  the  proper  State  officer,  and  application  on  behalf  of  the 
State  to  select  said  tract  in  section  22  was  duly  filed  in  the  United 
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States  local  land  office^  that  on  December  21, 1867,  a  certificate  of  pur- 
chase  showing  a  full  payment  was  issued  to  said  Wingfield  by  the  State 
surveyor  general,  who  was  ex  officio  register  of  the  State  land  office; 
that  said  Wingfield  was  at  that  time  residing  upon  adjoining  land,  and 
he  immediately  enclosed  said  tract  with  a  fence  and  built  a  dwelling 
house  thereon,  and  that  he  and  his  grantee^  James  S.  McGahey,  have 
remained  in  possession  of  the  land,  keeping  up  the  improvements  and 
cultivating  the  land  ever  since;  that  the  register  at  Yisalia  failed  to 
note  said  selection  of  the  State  upon  his  records,  and  on  account  thereof 
in  1883  the  basis  of  said  selection  was  assigned  to  another  selection, 
which  has  been  approved  by  the  Department,  and  said  Emery  allowed 
to  enter  said  SW.  J  as  aforesaid;  that  early  in  1888  said  McGahey 
learned  of  the  facts  relative  to  said  selection,  and  as  Emery's  home- 
stead entry  had  not  then  been  posted  upon  the  tract  books,  it  was  held 
that  the  State  might  assign  a  new  basis  in  lieu  of  the  one  which  had 
been  changed  to  another  selection,  and  in  pursuance  thereof  said  appli- 
eation  was  made,  which  was  rejected  on  account  of  the  intervening 
entry  of  said  Emery. 

Upon  this  showing  you  hold  that  the  applicant  had  shown  error  prej- 
udicial to  the  State  and  its  grantee;  that  Emery  had  obtained  knowl- 
edge of  the  true  status  of  said  tract  prior  to  his  entry,  and  you  revoked 
your  former  ruling  rejecting  said  application  and  directed  the  local 
officers  to  require  Emery  to  show  cause  why  his  entry  should  not  be 
cancelled  as  to  said  NE.  J  of  SW.  J  of  Sec.  22. 

He  was  called  upon  to  show  cause,  but  it  does  not  appear  that  he 
had  a  copy  of  your  said  decision  of  August  28, 1891,  although  he  ac- 
knowledges the  receipt  of  the  notice  of  the  local  land  officers  to  show 
cause  why  his  entry  should  not  be  cancelled  in  i)art.  He  made  no  an- 
swer, and  on  December  10,  1891,  you  cancelled  said  entry  as  to  said 
tract,  and  directed  the  local  officers  to  so  note  on  their  records. 

On  February  25  last  Emery,  by  his  attorney,  filed  in  your  office  an 
appeal  from  your  last  decision,  alleging  errors  substantially  in  cancel- 
ling said  entry  without  first  holding  it  for  cancellation,  and  also  in  find- 
ing that  said  entry  was  made  in  bad  faith,  and  not  rejecting  the  State 
selection  because  it  had  transferred  the  basis  of  the  selection  in  1867 
to  that  of  another  selection  in  1883. 

With  said  appeal  is  filed  the  affidavit  of  said  Emery,  confirming  in 
many  respects  the  statements  in  your  letter  of  August  28,  1891,  as  to 
the  selection  of  the  tract  in  controversy  In  1867,  the  transfer  to  McGa- 
hey, and  the  failure  of  the  local  land  officers  to  note  the  State  selection 
upon  the  records.  He  also  gives  as  a  reason  for  not  answering  the  rule 
to  show  cause,  the  laches  of  his  attorney,  and  asks  a  further  opportu- 
nity to  be  heard  in  support  of  his  entry.  He  further  says  that  he  got 
a  plat  from  the  local  office  and  filled  out  his  application  for  said  SW.  i 
of  said  Sec.  22, 

and  went  to  the  office  to  file  it.    Mr.  Hyde  told  me  I  oonld  not  file  on  the  whole 
quarter,  but  I  conld  file  on  120.    I  made  out  my  application  for  120,  and  went  in  to 
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the  office  the  second  time  to  file,  as  I  was  glad  to  get  that  much.  When  I  went  in 
to  file  I  met  Mr.  Bell  and  told  him  I  wanted  to  file  a  homestead.  He  took  my  appli- 
cation and  looked  over  it  and  said  why  don't  yon  file  on  the  entire  SW.  ^.  I  told 
him  that  Mr.  Hyde  wonld  not  let  me,  he  said  wait  a  minnte  and  he  wonld  see,  he 
•aid  something  to  Mr.  Hyde  and  they  looked  over  the  books  together  and  Mr.  Hyde 
then  told  me  that  1  could  file  on  it  all  and  made  out  the  application  for  me.  I  told 
him  that  I  did  not  want  to  file  on  it  if  there  was  anything  wrong  with  it  as  I  did 
not  want  any  tronble  and  he  said  it  was  all  right  and  allowed  my  filing. 

On  M£M*ch  first  counsel  for  the  State  and  transferee  filed  a  motion 
with  you  to  refiise  said  appeal  on  the  ground  that  your  decision  of 
August  28, 1891,  was  a  judgment  from  which  an  appeal  could  be  taken, 
and  since  Emery  had  made  no  answer  to  said  order,  the  same  became 
final,  and  there  was  no  appeal  from  said  decision  of  December  10, 1891, 
cancelling  said  entry.    On  March  15, 1892,  you  overruled  said  motion. 

It  is  clear  that  the  appellant  had  the  right  of  appeal  from  your  de- 
cision of  December  10, 1891,  cancelling  his  entry  for  the  reason  that 
there  had  been  no  order  holding  his  entry  for  cancollatiou,  and  it  does 
not  appear  affirmatively  that  he  received  due  notice  of  the  prior  decis- 
ion of  August  2Sj  1891,  requiring  him  to  show  cause  why  his  entry 
should  not  be  cancelled  as  to  the  tract  in  dispute. 

While  it  is  true  that  Emery  has  the  right. of  appeal,  and  a  hearing 
would  be  ordered  if  the  facts  did  not  sufficiently  appear,  yet,  taking  his 
own  affidavit  filed  with  the  appeal,  it  is  apparent  that  McGabey  has 
the  better  right  to  said  tract. 

It  is  not  denied  that  the  State  duly  selected  said  tract  and  sold  it 
prior  to  the  entry  of  Emery;  that  at  the  date  of  said  entry  McGahey 
and  his  grantor  were  in  possession  of  said  land  having  enclosed  the 
same  and  built  a  house  thereon,  and  if  Emery  did  not  know  it,  it  was 
because  he  wilftilly  shut  his  eyes  to  facts  which  were  patent  to  every 
body  else  who  knew  the  status  of  the  land^  aod  which  he  is  presumed 
to  know.  ^ 

The  transfer  of  the  basis  of  said  selection  after  the  purchase  of  Mc- 
Gahey's  grantor  tcom  the  State  to  another  selection  cannot  affect  the 
latter's  title,  nor  will  the  failure  of  the  local  officers  to  note  said  selec- 
tion of  1867  affect  the  i^l  stattts  of  said  tract.  Goist  tf.  Boitam  (5  L. 
D.,  643)  Missouri,  Kansas  &  Texas  By.  Oo.  f>.  Lasselle  (14  L.  D.,  278). 

A  careful  examination  of  the  whole  record  shows  no  error  in  your 
conclusion,  and  it  is  accordigly  afKrmed. 

1641— TOL  Ifi 2i 
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OKLAHOMA  SCHOOL  LANDS— TNDBMNITT. 

Dyke  BALLiNaEB  et  al. 

Lands  claimed  as  sobool  indemnity  should  not  be  leased  nnder  section  86,  act  of 
March  8, 1891,  until  the  Talidity  of  the  selection  has  been  determined  by  the  de- 
partment. 

Mr8t  Assiatcmt  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  October  13j  1891. 

I  have  considered  the  appeal  of  Dyke  Ballinger  from  your  de- 
cision of  December  14, 1891,  holding  that  the  attempted  leasing  of  cer- 
tain tracts  therein  described  in  lieu  of  lost  school  lands  situate  in 
Beaver  county,  Oklahoma  Territory,  (being  a  part  of  the  Public  Land 
Strip)  was  irregular  and  unauthorized,  for  the  reason  that  the  mere 
location  of  said  lands  by  the  filing  of  a  list  in  the  county  clerk's  office 
is  not  sufficient  to  withdraw  them  from  disposal;  that  in  order  to  with- 
draw said  lands  from  disposition  under  the  public  land  laws  lists  thereof 
must  be  filed  in  the  district  land  office,  and  until  the  validity  of  such 
selections  shall  be  determined  by  the  Department,  the  land  included 
therein  should  not  be  leased  under  the  provision  of  section  36  of  the 
act  of  Congress  approved  March  3,  1891,  (26  Stat.,  989,  1043). 

The  appellant  has  not  pointed  out  any  error  in  said  decision,  and 
none  has  been  discovered  by  the  Department.  It  is  accordingly  af- 
firmed. 


mtning  claim-stone  lands. 
MoGlenn  v.  Wienbroebe. 

Land  that  contains  a  ralnable  deposit  of  stone  that  is  osefol  for  special  purposes  may 

be  entered  as  a  placer  claim. 
The  case  of  Conlin  v,  EeUy  cited  and  distinguished. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  12^  1892. 

This  case  is  brought  to  the  Department,  by  an  appeal  by  Thomas 
McGlenn  from  your  decision  of  October  6,  1890,  in  which  you  held  for 
cancellation  his  homestead  entry  for  the  SE.  J  of  the  SB.  J  of  Sec.  10, 
the  SW.  J  of  the  SW,  i  of  Sec.  11,  and  the  NB.  i  of  the  NB.  J  of  Sec. 
15,  all  in  township  33  8.,  range  64  W.,  Pueblo  land  district,  Colorado. 

From  the  record  before  me,  I  learn  that  on  the  28th  of  October,  1886, 
William  Wienbroeer  filed,  his  pre-emption  declaratory  statement  for 
this  land,  and  made  settlement  and  established  his  residence  thereon 
at  that  time,  and  has  ever  since  resided  there  with  his  family.  His 
buildings  and  improvements  are  quite  valuable  and  extensive. 
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Finding  the  land  not  suitable  for  farming  purposes,  but  containing 
large  quantities  of  very  superior  sandstone,  he  opened  several  quarries 
thereon  and  commenced  operating  the  same.  Believing  that  the  land 
was  subject  to  entry  as  placer  mines,  Effie  Maria  Wienbroeer,  and  five 
other  persons,  each  located  a  placer  mine  of  twenty  acres,  upon  the 
tract  All  of  these  mines  were  located  prior  to  the  3rd  day  of  July, 
18S9,  and  covered  the  whole  one  hundred  and  twenty  acres  for  which 
Wienbroeer  had  filed  his  preemption  declaratory  statement.  On  the 
30th  of  August^  1889,  all  these  placer  mines  were  sold  and  assigned  to 
Wienbroeer,  and  on  the  19th  of  September,  of  that  year,  he  made  min- 
eral application  for  patent  for  the  land. 

Prior  to  this,  however,  to  wit,  on  the  3rd  of  July,  1889,  Thomas 
McGlenn  made  homestead  entry  for  the  same  tract.  N"otice  of  Wien- 
broeer's  application  for  patent  was  published  according  to  law,  and 
McGlenn  was  notified  thereof,  and  specially  cited  to  show  cause  why 
Wienbroeer  should  not  be  allowed  to  make  entry,  and  pay  for  the  land. 

On  the  11th  of  October,  1889,  McGlenn  filed  ia  the  local  office  an  af- 
fidavit, in  which  he  alleged  that  he  was  well  acquainted  with  the  land, 
and  that  it  was  more  valuable  for  agricultural  than  for  mineral  pur- 
poses; that  his  homestead  application  therefor  was  not  made  for  the 
purpose  of  fraudulently  obtaining  title  to  mineral  land,  but  with  the 
object  of  securing  said  land  for  agricultural  purposes.  He  therefore 
asked  for  a  hearing,  at  which  he  might  be  allowed  to  substantiate  the 
allegations  contained  in  his  affidavit. 

A  hearing  was  therefore  ordered,  at  which  a  very  large  amount  of 
testimony  was  taken,  resulting  in  a  decision  by  the  local  ofiicers  on 
the  20th  of  May,  1890,  in  which  they  held  in  substance  that  each 
smallest  legal  subdivision  embraced  in  the  tracts  was  shown  by  a  pre- 
ponderance of  the  testimony  to  be  mineral  in  character,  and  more  valu- 
able for  mineral  than  for  agricultural  or  grazing  purposes.  In  appeal- 
ing from  that  decision  the  counsel  for  McGlenn  alleged  that  the  local 
officers  erred  in  holding  that  McGlenn  failed  to  show  that  "the  land  at 
present  has  any  intrinsic  value  for  agricultural  purposes,  and  its  value 
for  grazing  purposes  is  also  slight",  and  in  holding  that  "the  land  is 
worth  at  least  $50,00  per  acre  for  the  purpose  of  stone  quarrying,  and 
is  scarcely  worth  the  nominal  government  price  of  $1.25  per  acre  for 
agricultural  and  grazing  purposes  ",  and  that  they  also  erred  in  being 
influenced  by  the  fact  that  McGlenn  had  not  established  his  actual 
residence  upon  the  tract  at  the  time  of  the  trial. 

The  decision  of  the  local  officers  was  affi^rmed  by  you,  on  the  6th  of 
October,  1890. 

Tliere  is  not  much  conflict  in  the  evidence  as  to  the  facts.  McGlenn 
did  not  attempt  to  show  that  the  land  was  valuable  for  the  purposes  of 
cultivation,  but  that  it  could  be  successfully  used  for  grazing.  As  to 
its  value  for  this  purpose  the  witnesses  varied  somewhat  in  their  esti- 
mates.   fTumerous  exhibits  help  to  make  up  the  record,  those  from.  E 
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to  Q  induaive,  being  photogra-phic  views,  showing  tlie  surface  of  the 
ground  where  quarries  have  not  been  opened,  also  the  quarries  and  the 
products  thereof,  together  with  flue  blocks  of  buildings,  constructed 
from,  or  trimmed  with  stone  from  such  quarries. 

The  preponderance  of  the  evidence  srubmitted,  was  that  the  land 
possessed  but  little  value  for  any  agricultural  purpose  except  grazing, 
but  that  Its  principal  value  was  on  account  of  the  large  quantity  of 
stone  which  it  contains.  This  stone  was  shown  to  be  of  very  superior 
quality  for  buUding,  monumental,  and  other  purposes,  and  that  it  could 
be  readily  cut,  sawed,  and  turned  into  any  desired  form,  such  as  blocks, 
square  and  round  columns,  grindstones,  etc. 

Wienbroeer  testified  that  he  had  resided  upon  the  land  with  his 
fomily,  since  making  his  preemption  filing,  and  that  his  buildings,  con- 
sisting of  house,  barn,  sheds,  ete.,  were  extensive  and  valuable.  He 
also  had  numerous  derricks,  and  other  machinery  and  tools  for  oi)erat- 
ing  his  quarries,  together  with  horses,  cattle,  etc.  He  had  operated 
quarries  upon  the  Land  for  over  three  years,  and  from  personal  examina- 
tion, and  inspection  in  detail,  he  knew  that  the  ledges  of  good  building 
stone  thereon  were  practically  inexhaustible,  and  that  they  extended  so 
as  to  cover  and  penetrate  the  entire  one  hundred  and  twenty  acres. 
He  had  quarried  and  sold  from  four  to  five  thousand  dollars  worth  of 
stone  each  year,  since  he  commenced  operating  his  quarries,  and  aside 
from  the  stone  used  in  the  city  of  Trinidad,  he  had  shipi)ed  large  quan- 
tities to  Denver,  Pueblo,  Eocky  Ford,  Lamar,  Colorado  Springs,  West 
Las  Animas  and  New  Mexico,  and  had  also  '<  shipped  grindstones  by 
the  car  load  to  California.'' 

McGlenn  made  his  homestead  entry  with  ftiU  knowledge  of  the  ftcf 
that  Wienbroeer  was  actually  residing  upon  the  land  at  the  time,  and 
had  resided  there  for  several  years.  That  he  had  extensive  quarricvs, 
and  machinery  and  appliances  fbr  operating  them,  and  had  spent  large 
sums  of  money  in  developing  them,  and  that  he  had  valuable  buildings 
upon  the  land. 

The  equities  of  the  case  are,  therefore,  all  on  the  eride  of  Wienbroeer. 

In  a  decision  rendered  by  the  local  officers,  on  the  5th  of  June,  1889, 
in  a  contest  between  Wienbroeer  and  one  Mitchell,  relating  to  two  of 
the  forty  acre  tracts  of  the  land  in  question,  it  was  held  that  said  land 
was  more  valuable  for  mining  than  for  agricultural  purposes,  and  sub- 
ject to  entry  under  the  mineral  law.  That  decision  was  affirmed  by  you, 
and  from  your  decision  no  appeal  was  taken,  so  that  the  question  in  that 
ease  was  not  passed  upon  by  the  Department. 

In  answer  to  the  appeal  to  your  office  in  the  case  at  bar,  Wienbroeer, 
explains  that  the  placer  mines  upon  the  tract  were  located  in  conse- 
quence of  that  decision  by  the  local  officers.  In  view  of  that  decision, 
he  believed  that  he  could  acquire  title  to  the  land  in  no  other  way  than 
under  the  mineral  laws,  and  hence  his  application  for  patent  in  accord* 
ance  with  such  laws.    He  declared,  however,  that  he  stood  ready  to  per- 
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feet  title  to  the  land  as  a  mineral  entry  whenever  the  government  would 
aecept  his  money,  and  that  he  also  Atood  ready  to  enter  it  under  the 
settlement  laws,  in  aceordanee  with  his  pre-emx^tion  filing,  should  the 
government  decide  that  the  land  was  not  subject  to  entry  under  the 
placer  miniug  laws. 

From  all  the  &cts  of  diis  ease,  there  can  be  no  doubt  but  that  this 
laud  was  principally  valuable  on  account  of  the  stone  which  it  contained. 
Practically,  it  possessed  no  other  value,  and  was  comparatively  worth- 
less for  agricultural  purposes.  The  question  then  is :  Did  these  valuable 
deposits  of  stone  render  the  land  subject  to  entry  under  the  mineral 
laws  !  In  other  words :  Is  stone  a  mineral  within  tiiie  meaning  of  these 
laws? 

This  question  has  been  passed  upon,  both  by  the  courts  and  by  the 
Department.  In  Copp's  United  States  Mineral  Lands,  in  his  digest  of 
court  decisions,  on  page  424,  several  cases  are  cited.  In  that  of  Bosse 
«.  Wainman  (14  M.  &  W.,  859),  it  was  said  ^^  the  term  ^mineral'  is  more 
frequently  applied  to  substances  containing  metals,  but  in  its  proper 
sense,  includes  all  fossil  bodies  or  matters  dug  out  of  mines;  in  this 
sense,  bexis  of  stone  may  be  included  in  the  word  mineral."  In  the  case 
of  Micklethwait  v.  Winter  (5  English  Law  and  Equity,  626),  it  was  said : 
^^ Stone  taken  firom  quarries  is  a  mineral." 

In  the  case  of  William  H.  Hooper  (1  L.  D.,  560),  it  was  held  that 
^^  whatever  is  recognized  as  a  mineral  by  the  standard  authorities  on 
the  subject,  where  the  same  is  found  in  quantity  and  quality  to  render 
the  land  sought  to  be  patented  more  valuable  on  its  account  than  for 
agricultural  purposes,  is  mineral  within  the  meaning  of  the  mining 
laws.*'  In  the  case  of  Maxwell  v.  Brierly,  decided  by  Secretary  Teller, 
April  16, 1883,  (10  O.  L.  O.,  50),  it  was  held  that  ^'  land  more  valuable 
for  its  dei)osits  of  stone,  or  whatever  is  recognized  as  mineral,  than  for 
agriculture,  is  mineral  land,  and  subject  to  sale  under  the  mineral  laws." 

Api^ying  the  doctrine  of  the  last  case  cited,  to  the  one  at  bar,  and 
the  mineral  application  of  Wienbroeer  must  be  allowed,  while  under 
section  2318  ot  the  Eevised  Statutes  of  the  United  States,  tbe  home- 
stead entry  of  McGlenn  can  not  stand. 

In  the  case  of  Oonlin  v.  Kelly  (12  L.  D.,  1),  it  was  held  that  ^<  stone 
that  is  useful  only  for  general  building  purposes  does  not  render  land 
containing  the  sikme  subject  to  appropriation  under  the  mining  laws, 
and  except  it  from  pre-emption  entry,"  The  facts  in  that  case  are  very 
easily  distinguishable  from  the  facts  in  the  one  at  bar.  There,  on 
KovemDer  19, 1879,  William  Kelly  filed  his  pre-emption  declaratory 
statement  for  the  tract  in  controversy,  completed  his  entry  and  made 
final  i)ayment  on  July  29,  1880.  On  January  20, 1887,  nearly  seven 
years  after  the  entry  was  completed,  B.  M.  J.  Oonlin  filed  his  affidavit 
of  contest  chaiging  that  the  entry  was  fraudulently  made  for  the  pur- 
pose of  speculation,  and  to  secure  title  to  the  laud  because  of  valuable 
mineral  deposits  therein,  and  that  the  entry  was  made  for  the  benefit 
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of  another  party.  Upon  the  trial  it  was  shown  that  the  mineral  which 
it  was  claimed  the  laud  contained,  was  a  ledge  of  unstratified  extremely 
hard  flesh  colored  rock,  a  species  of  rock  which  contained  no  trace  of 
valuable  metal,  stone  common  to  South  Dakota  which  was  of  some  value 
for  building  purposes,  by  way  of  use  in  foundations,  cellars,  walls, 
bridge  abutments  and  other  places  where  strong  rough  work  was  re- 
quired, but  it  possessed  little  commercial  value. 

On  this  state  of  facts  the  Department  held  that  the  entry  of  Kelly 
should  stand;  that  it  would  not  cancel  an  entry  which  had  been  exist- 
ing for  seven  years  upon  the  plea  that  it  was  fraudulently  made,  on  the 
ground  that  common  building  rock  used  for  general  purposes  is  min- 
eral. In  that  case  the  equities  as  well  as  the  law,  were  in  Kelly's  favor 
as  they  are  in  this,  in  Weinbroeer's.  In  that  case  the  stone  was  useful 
only  for  general  building  purposes,  while  in  this  case  the  stone  is  not 
only  useful  for  those  purposes,  but  also  very  valuable  for  the  ornamen- 
tation of  buildings,  and  for  monuments  and  other  commercial  purposes. 

An  act  was  approved  on  the  4th  of  August,  1892,  entitled  "An  act  to 
authorize  the  entry  of  lands  chiefly  valuable  for  building  stone  under 
the  placer  mining  laws,"  which  would  allow  the  entry  of  lands,  such  as 
are  described  in  the  Gonlin  case  under  the  placer  mining  laws,  but 
under  the  facts  and  circumstances  of  this  case,  the  provisions  of  law  in 
force  at  the  time  Wienbroeer's  application  and  McQlenn's  entry  were 
made,  and  the  decisions  of  the  courts  and  of  the  Department,  upon  the 
questions  involved,  I  am  clearly  of  the  opinion  that  Weinbroeer's  ap- 
plication for  patent  for  the  land  should  be  granted,  and  that  McGlenn's 
homestead  entry  should  be  canceled. 

Had  I  not  reached  the  conclusion  that  Wienbroeer  was  entitled  to 
patent  for  the  land  under  the  mineral  laws,  I  should  have  had  no  hes- 
itancy, under  the  circumstances  of  the  case,  in  allowing  him  to  com- 
plete his  entry  under  the  pre-emption  laws,  as  thirty-three  months  jQrom 
the  time  of  the  filing  of  his  declaratory  statement  had  not  expired  when 
the  controversy  in  regard  to  the  land  was  initiated.  In  any  event,  there- 
fore, I  would  have  directed  the  concellation  of  the  homestead  entry  of 
McOlenn,  and  have  awarded  the  land  to  Wienbroeer.  The  decision 
appealed  from  is  affirmed. 

second  homestead  entry-oklahoma  liands* 

Joseph  B.  Baldwin. 

The  right  to  make  a  seoond  homestead  entry  oonferred  hy  section  13,  act  of  March 
2f  1889,  can  not  be  exercised  where  the  original  entry  is  made  alter  the  passage 
of  said  act. 

First  Assistant  Secretary  Chandler  to  tlie  Oommissioner  of  the  General 

Land  Office,  October  13^  1892. 

On  July  16, 1889,  Joseph  B.  Baldwin  made  homestead  entry  No.  3046 
for  the  SE.i  of  Sec.  24,  T.  13  K.,  K.  5  W.,  Oklahoma  City,  Oklahoma 
Territory,  and  on  January  30, 1890,  he  relinquished  said  entry  for  the 
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reason,  a*?  now  stated  by  him,  tliat  he  was  very  ill  and  had  been  since 
September,  1889,  and  did  not  think  he  could  recover.  The  tract  thus 
relinquished  was  entered  by  William  W.  Crowley,  his  step-son,  on  the 
day  of  its  relinquishment. 

Baldwin  recovered,  and  on  March  4, 1891,  filed  his  application  for 
restoration  of  his  homestead  right,  together  with  his  application  to 
make  homestead  for  the  SW.i  of  Sec.  24,  T.  13  N.,  R  5  W.,  Oklahoma 
City. 

On  August  20, 1891,  you  considered  the  applications  and  decided 
that  Baldwin  was  not  entitled  to  be  restored  in  his  homestead  right. 

He  petitioned  for  a  review  of  your  judgment,  and  on  November  27, 
'  1891,  after  considering  the  petition,  you  denied  it  and  refused  to  modify 
your  former  decision.  He  has  appealed  from  your  judgment  to  this 
Department. 

After  a  review  of  the  case  I  am  convinced  that  your  judgment  is  cor- 
rect. By  making  his  entry  he  has  once  had  the  benefit  of  the  home- 
stead law.  He  relinquished  his  right  when  he  was  not  being  attacked 
by  any  one,  and  when  no  one  was  asserting  an  adverse  claim  to  the 
tract,  and  it  is  difficult  to  see  why  it  was  necessary  for  him  to  have 
given  up  his  claim  by  relinquishment,  when  if  he  died  the  law  makes 
provision  for  the  entry  of  the  land  by  his  heirs. 

It  is  contended  that  the  entryman  is  protected  by  section  13  of  the 
act  of  March  2, 1889, 25  Stat.,  1005.  That  section  only  applied  to  entries 
which  were  made  under  laws  existing  prior  thereto.  That  act  does  not 
justify  second  entries,  where  the  first  was  made  after  the  passage 
thereof!  While  it  is  true  that  Mr.  Baldwin  consulted  attorneys,  and, 
acting  upon  their  advise,  purchased  the  preference  right  of  Thos.  L. 
Beck,  paying  $1,000  therefor,  and  to  deny  his  application  will  work  a 
financial  loss  to  him  yet,  I  can  find  no  authority  for  relieving  him  from 
his  act  of  relinquishinent.  Your  judgment  must  be,  and  is  hereby, 
affirmed. 

pbbfbbekgb  bight  of  contastant-rbiilnquishmsnt, 

Edwin  M.  Waedall. 

One  who  files  tm  afBdayit  of  contest,  sabjeot  to  the  prior  contests  of  two  others,  is 
not  entitled  to  a  preference  right  of  entry,  where  he  makes  no  charge  as  against 
the  character  of  said  contests,  and  the  cancellation  of  the  entry  is  in  no  way  the 
lesolt'of  his  soit. 

First  As8i9tant  Secretary  Oha/ndler  to  the  Oommissioner  of  the  Oeneral 

Land  Officej  October  15^  1892. 

I  have  considered  the  appeal  of  Edwin  M.  Wardall  from  your  decis- 
ion of  November  27, 1891,  affirming  the  decision  of  the  register  and  re- 
eeiver  at  Los  Angeles,  Oalifornia,  rejecting  his  application  to  make 
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desert  land  eiit^  for  the  SE.  i  of  Sec.  22,  T.  4  N.,  B.  5  W.,  tcBdered 
Octol^er  27, 1891.  Said  application  was  rejected  because  H.  A.  Greneli 
had  on  October  5, 1891,  made  homestead  entry  (So.  6244)  for  the  some 
land. 

On  September  30, 1887,  Henry  Johnson  had  made  homestead  entry 
(Ko.  3607)  for  said  tract.  On  March  18, 1890,  Wylie  Monison  brought 
a  contest  against  Johnson's  entry  on  the  ground  of  abandonment,  and 
a  hearing  was  ordered  for  May  23, 1890,  when  Johnson  made  default, 
and  the  local  officers  found  that  said  land  had  been  abandoned,  and 
recommended  the  cancellation  of  his  entry.  Xotiee  of  said  decision  was 
given  to  Johnson  the  next  day.  The  papers  in  the  case  were,  however 
held  by  the  local  officers  awaiting  an  affidavit  that  notice  of  oontest 
had  been  properly  served  on  said  Johnson  at  least  thirty  days  prior  te 
date  of  hearing,  the  decision  of  the  local  officers  and  subsequent  noti- 
fication to  Johns<»i  of  their  decision  having  been  inadvertently  given 
before  evidence  of  service  of  notice  was  filed. 

On  May  21, 1891,  Samuel  Dufton  brought  contest  against  said  entry 
of  Johnson  for  abandonment,  subject  to  tlie  contest  of  said  Monrisou. 

On  September  15, 1891,  Edwin  M.  Wardall  also  contested  said  entry 
of  Johnson  for  abandonment,  subject  to  said  prioi  contests. 

On  October  5, 1891,  said  Grenell  filed  the  dismissal  of  contest  by  said 
Morrison,  dated  September  30, 1891,  and  his  waiver  of  his  preflerenee 
right  of  entry,  and  the  relinquishment  by  said  Johnson  of  aU  hia  right, 
title  and  interest  in  and  to  said  land,  dated  March  31 ,  1800.  Said  Grenell 
was,  upon  filing  these  papers,  allowed  to  make  said  homestead  entry 
(No.  6244). 

In  his  appeal  from  the  decision  of  the  local  <^oers  Wardall  oontenda 
that  the  two  prior  contests  of  Morrison  and  Dufton  were  speeulative 
and  collusive,  and  summarizes  his  claim  finally  as  follows: 

Appellant  claims  the  preference  right  of  entry  nnder  the  ftct  of  Congress  of  May 
14, 1880,  and  asks  that  the  homestead  entry  of  the  intervenor,  Grenell,  be  «aneeUed« 
He  also  asks  that  the  papers  on  file  relating  to  the  oontest  of  Morrison  and  Dufton  be 
forwarded  to  the  Hon.  Commissionor  and  together  with  the  relinquishment  of  John- 
sou  be  considered  with  this  appeal  and  made  a  part  thereof,  and  if  any  fnrther  evi- 
dence is  required,  that  a  hearing  be  ordered  to  determine  the  respeotive  rights  of  the 
parties  interested. 

In  the  decision  appealed  from,  it  is  stated  that 

The  relinquishment  by  Johnson  of  his  entry,  and  the  dismissal  by  Morrison  of  his 
contest  and  waiver  by  him  of  his  preference  right,  all  of  which  was  done  on  October 
5, 1891,  constituted  one  transaction,  cleared  the  land  of  all  claims  against  it  by  others, 
and  gave  Greaell  an  opportunity  to  enter  the  land  free  from  all  pending  contests, 

In  his  appeal  Wardell  contends  inter  aliaj  that — 

This  ''transaction'' did  by  no  means  ''olear  the  land  of  all  olaims  against  it  by 
others."  True  it  gave  Grenell  or  any  other  legal  applicant  an  opportunity  to  enter 
the  tract,  but  subject  to  pending  rights  of  others,  and  the  rights  of  Wardall  cannot 
be  defeated  by  such  evasion  of  the  plain  law  in  the  case. 
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The  ^^  plain  law  ^  whicli  determines  the  '^  pending  rights  ^  of  War- 
dall,  if  he  has  any  is  by  virtae  of  section  2,  the  act  of  May  14;  1880, 
(21  Btat.,  140),  which  provides  that  s 

In  aU  oases  where  any  person  has  oontested,  paid  the  land  office  fees,  and  pro- 
cured the  oancenaUon  of  any  preemption,  homestead,  or  timber  cnltore  entry,  he 
shall  be  notified  by  the  register  of  the  land  office  of  the  district  in  which  such  land 
is  situated  of  such  oanceUation,  and  shall  be  aUowed  thirty  days  from  date  of  such 
notice  to  enter  said  lands. 

Wardall  has  not  brought  himself  within  the  terms  of  this  statute. 
He  has  not  '^  contested,  paid  the  land  office  fees,  and  procured  the  can- 
cellation" of  Johnson's  entry.  He  filed  a  third  affidavit  of  contest 
against  said  entry,  subject  to  the  two  prior  contests,  more  than  a  year 
after  the  decision  of  the  local  officers  had  been  rendered  in  the  contest 
by  Morrison  in  which  they  found  that  Johnson  had  abandoned  his  en- 
try, and  also  more  than  a  year  after  Johnson  bad  executed  his  relin- 
quishment; and  in  said  affidavit  he  failed  to  charge  that  either  of  said 
prior  contests  was  speculative  or  collusive. 

^^In^very  case  of  application  for  a  hearing  an  affidavit  must  be  filed 
by  the  contestant  with  the  register  ai^d  receiver  fully  setting  forth  the 
&cts  which  constitute  the  grounds  of  contest."  Bules  of  Practice^ 
Bule  2.  WardaU's  affidavit  simply  charges  <'  abandonment."  He  makes 
the  charge  that  said  prior  contests  were  collusive  in  his  appeal  for  the 
fij:st  time.    He  must  abide  the  issue  as  he  has  made  it. 

It  is  evident  that  the  contest  of  Wardall  did  not  procure  the  can- 
cellation of  Johnson's  entry,  and  therefore  he  acquired  no  rights  by 
his  contest  affidavit.    Armenag  Simonian  (13  L.  D,,  696). 

Your  judgment  is  affirmed. 


HOMESTEAD  ENTRY— MARRIED  WOMAN— RESIDENCE. 

Hattie  E.  Walker. 

The  homestead  entry  of  a  married  woman  is  not  impaired  by  her  subsequent  marriage 
if  she  thereafter  complies  with  the  law.  But  where  the  husband  has  a  homestead 
entry  also,  the  parties  must  eleot  which  entry  shaU  be  perfected,  for  they  can- 
not maintain  separate  resideooes  at  the  same  time  and  secure  title  to  both  tracts, 

First  Assistimt  Secretary  Chandler  to  the  Oommusioner  of  the  General 

Land  Office^  October  15j  1892. 

Hattie  E.  Walker,  formerly  Hattie  B.  Ainsworth,  has  appealed  from 
your  decision  of  January  4, 1892,  holding  for  cancellation  her  home- 
stead entry  for  the  SB.  J  of  Sec.  4,  T.  15  N.,  T.  53  W.,  Sidney  land  dis- 
trict,  Nebraska. 

She  made  said  entry  October  25,  1880;  claims  to  have  established 
actual  residence  November  13,  same  year,  but  left  the  next  day,  and 
was  absent  until  April  2,  1887,  "to  make  a  Uving.''  On  AprU  6, 1887, 
she  married  Irving  S.  Walker. 
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He.  on  October  26, 1885,  had  made  homestead  entry  of  the  "KW.  J  of 
Sec.  24,  T.  16  N.,  E.  53  W.,  aame  land  district  (between  four  and  fiv^e 
miles  distant  from  that  of  his  wife.)  He  commuted  the  same  to  cash 
entry,  receiving  final  certificate  February  4, 1888.  Of  course  he  ob- 
tained said  land  upon  proof  of  having  lived  thereon  until  that  date; 
but  the  next  day  (February  5, 1888),  he  took  up  his  residence  with  his 
wife  on  her  homestead  claim. 

She  made  final  proof  November  2, 1891,  claiming  actual  residence 
on  the  tract  claimed  by  her  from  April  2,  1887,  until  date  of  making 
proof.  Your  decision  of  January  4, 1892,  held  that,  "  by  her  marriage 
her  residence  became  merged  in  his,  and  constituted  an  abandonment 
of  her  own  for  the  time  he  remained  on  his  claim,  or  until  he  made 
proof  and  joined  her  on  her  claim.''  Therefore  you  held  her  entry  for 
cancellation. 

Counsel  for  claimant  contends  that,  granting  that  she  may  be  held 
to  have  technically,  and  in  the  eye  of  the  law,  abandoned  her  claim 
from  the  date  of  her  marriage  until  the  date  when  her  husband  ma4e 
final  proof  and  joined  her  on  her  claim,  yet  as  no  contest  or  adverse 
claim  intervened,  whatever  technical  laches  she  may  have  been  guilty 
of,  was  fully  cured  by  the  residence  of  both  her  husband  and  herself 
on  her  claim  from  February  5, 1888,  to  the  date  of  her  making  final 
proof— a  period  of  more  than  three  and  half  years. 

The  case  of  John  Q.  and  Minerva  0.  Garner,  cited  by  you,  is  not  in 
all  respects  parallel  to  that  now  under  consideration,  and  the  decision 
therein  is  not  properly  susceptible  of  so  broad  a  construction  as  you 
have  by  implication  given  it  in  applying  it  to  the  case  at  bar.  It  holds, 
according  to  the  syllabus,  which  appears  to  sum  up  correctly  the  doc- 
trine enunciated  therein:  "A  husband  and  wife,  while  living  together 
in  such  relation,  can  not  maintain  separate  residence  at  the  same  time, 
in  a  house  built  acroBB  the  line  between  two  settlement  claims^  so  that  each 
can  secure  a  claim  by  virtue  of  such  residence."  The  same  has  been 
held  in  the  cases  of  Lydia  Tavener  (9  L.  D.,  426) ;  Thomas  E.  Henderson 
(10  L.  D.,  266);  Emma  F.  Stewart's  Heirs  (12  L.  D.,  197);  Stella  G. 
Bobinson  (ib.,  443) ;  and  others  not  reported.  In  the  case  at  bar,  the 
husband  and  wife  did  not  attempt  to  maintain  residence  at  the  same 
time  <<in  a  house  built  across  the  line  between"  their  <*  two  settlement 
daims."  They  attempted  to  maintain  residence,  for  nearly  a  year  in 
two  houses,  four  miles  apart;  and  afterward,  for  three  and  a  half  years, 
they  resided  together  (not  separately)  in  one  house  {not  built  across 
the  line,  so  far  as  set  forth). 

The  Department  has  repeatedly  held  that  an  entrywoman  loses  no 
right  acquired  under  the  homestead  law,  merely  by  her  marriage,  pro- 
vided that  after  marriage,  as  before,  she  continues  to  comply  with  the 
law.  See  Maria  Good  (5  L.  D.,  196) ;  Alice  M.  Gardner  (7  L.  D.,  470) ; 
Angie  L.  Williamson  (10  L.  D.,  30) ;  Hanson  v.  Earl  (13  L.  D.,  648).  In 
none  of  the  cases  above  cited,  however,  does  it  appear  that  husband 
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and  wife  were  both,  at  the  same  time^  seeking  to  obtain  land  auder  any 
law  requiring  residence. 

The  decision  in  the  case  of  BuUard  v.  Sullivan  (11 L.  D.,  22,)  announces 
the  principle  that  governs  in  the  case  at  bar.  It  is  true,  in  the  case 
above  mentioned  the  residence  was  very  questionable,  and  the  im- 
provements of  little  value;  while  in  the  case  now  under  consideration 
the  evidence  shows  that  the  entrywoman  remained  continuously  on  her 
claim  after  establishing  residence,  while  the  improvements  are  esti- 
mated to  be  worth  more  than  six  hundred  dollars.  Nevertheless,  the 
conclusion  reached  by  the  Department  in  that  case  is  equally  applicable 
here: 

It  snffloiently  appears  from  the  rooord  in  this  case  that  both  claimant  and  her  hus- 
band are  endeavoring  to  maintain  separate  residenoes  at  the  same  time,  so  that  each 
by  vlrtae  of  said  residence  may  perfect  title  to  land  covered  by  their  respective  en- 
tries.    Thi9  can  not  he  done. 

Prom  April  4, 1887,  until  February  4, 1888  (ten  months,  the  claimant 
and  her  husband  were  endeavoring  to  maintain  separate  residences  at 
the  same  time,  so  that  each  by  virtue  of  said  residence  might  perfect 
title  to  the  land  covered  by  their  respective  entries. 

The  contention  of  counsel  that  her  technical  residence  with  her  hus- 
band on  his  claim  from  her  marriage  until  he  made  final  proof  consti- 
tuted laches,  that  was  technically  cured  by  her  remaining  on  her  own 
claim  for  three  and  a  half  years  afterward,  is  not  tenable.  It  is  not  a 
question  of  laches.  When  she  married  a  man  who  had  previously  made 
a  homestead  entry,  and  who  had  not  yet  fulfilled  the  requirements  of 
the  law  relative  thereto  as  to  the  matter  of  residence,  it  remained  for 
them  to  elect  which  of  the  two  homesteads  they  would  thereafter  reside 
upon  and  prove  up  on;  they  could  not  obtain  both.  He  has  made  his 
proof  and  received  final  certificate  upon  his  homestead  entry;  and  her 
entry  must  be  canceled.    (See  William  A.  Parker,  13  L.  D.,  734-6.) 

Your  decision  is  afiSrmed. 


HOMBSTBAO  BNTBT-SETTIiEMENT  BIGHT. 

Todd  v.  Tait. 

When  a  homestead  applicant  aUeges  a  prior  settlement  right  as  a^auiBt  an  entry  of 
reoordi  a  hearing  should  be  ordered  to  determine  the  rights  of  the  parties. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Officey  October  17 ^  1892. 

On  the  14th  of  August,  1891,  Thomas  William  Tait  made  homestead 
entry  for  the  8W.  i  of  the  SW.  J  of  Sec.  22,  T.  32  I^.,  R.  7  E.,  Grayling 
land  district,  Michigan,  claiming  that  he  was  a  qualified  entryman  on 
account  of  the  naturalization  of  his  father  before  the  applicant  became 
of  age. 
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Ou  the  31st  of  the  same  month,  William  Todd  forwarded  to  the  loeal 
of&ce  his  application  to  make  homestead  entry  for  the  same  land.  La 
his  homestead  affidavit  he  did  not  allege  settlement  upon  the  land 
earlier  than  the  20th  of  August,  on  which  day  he  stated  that  he  coni- 
meuced  livlug  there,  in  a  house  which  he  had  completed  prior  to  tkat 
date.  In  a  letter  addressed  to  the  register,  which  inclosed  his  home- 
stead application,  he  alleged  that  Tait  was  not  a  qualified  homesteader, 
being  an  alien  and  a  minor  at  the  time  he  made  his  entry. 

Upon  this  showing,  the  local  officers  could  take  no  action,  except  to 
reject  the  application  of  Todd.  This  they  did  on  the  Ist  of  Septemb^*, 
1891,  on  the  ground  that  the  land  was  not  then  subject  to  entry,  a 
homestead  entry  therefor  having  been  made  by  Thomas  W.  Tait,  on  the 
14th  of  August. 

From  this  action  Todd  appealed  to  your  office.  In  his  appeal,  he 
alleged  under  oath  that  he  settled  upon  the  land  on  the  first  day  of 
August,  1891,  and  built  thereon  a  house,  the  dimensions  of  which  were 
twelve  by  eighteen  feet,  with  twelve-foot  posts,  into  which  he  moved 
his  family  on  the  20th  of  that  month.  He  also  alleged  that  Tait  made 
his  entry  with  full  knowledge  of  the  fact  that  he  (Todd)  was  occupying 
and  improving  the  land,  and  had  his  house  nearly  completed  thereon, 
and  several  acre^  underbrushed.  He  further  alleged  that  Tait  was  » 
minor  and  an  alien,  and  submitted  the  affidavits  of  several  witnes&es 
in  support  of  his  allegations,  together  with  a  certified  copy  of  Tait's 
application  to  become  a  citizen  of  the  United  States,  wiiich  was  made 
on  the  20th  of  August,  1891. 

On  the  30th  of  November,  1891,  you  affirmed  the  action  of  the  local 
officers,  and  suggested  that  if  Todd  desired  to  contest  the  entry  of 
Tait,  he  could  do  so  according  to  the  rules  of  practice,  ^^  alleging  in  dxkB 
form  some  cause  deemed  by  him  sufficient  as  affecting  the  legality 
thereof."  From  that  decision  Todd  appealed  to  the  Department,  re- 
peating, under  oath,  his  allegations  of  settlement  upon  the  land  prior 
to  the  entry  of  Tait,  which  fact  was  well  known  to  the  latter,  who  was 
not  the  head  of  a  family,  but  was  a  minor  and  an  alien  at  the  time. 
He  also  makes  his  appeal  to  your  office,  and  accompanying  exhibits, 
a  part  of  his  appeal  to  the  Department. 

The  local  officers  had  nothing  before  them  upon  which  they  could 
base  any  action,  except  such  as  they  took.  Had  Todd,  in  his  home- 
stead application,  distinctly  alleged  settlement  upon  the  land  prior  to 
Tait's  entry,  it  would  have  been  good  practice  on  their  part  to  have 
ordered  a  hearing,  to  determine  the  rights  of  the  parties,  and  the 
qualifications  of  the  applicants  lor  the  land.  This  would  have  been  in 
accordance  with  the  doctrine  laid  down  in  the  case  of  James  A,  For- 
ward (8 L.  D.,  528),  where  it  was  said:  If  a  pre-emptor  applies  to  file  a 
declaratory  statement  for  land  embraced  within  an  entry  of  record, 
alleging  settlement  prior  to  the  date  of  such  entry,  a  hearing  should 
be  ordered  to  determine  the  respective  rights  of  the  parties.    That 
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was  ft  pre-emption  case,  as  was  also  that  of  Willis  v.  Parker  (8  L.  D., 
623),  where  the  same  coarse  was  recommended,  but  the  rule  would  be 
the  same,  whether  the  application  was  to  make  entry,  or  to  file  declara- 
tory statement  for  land  already  embraced  within  an  entry  of  record. 

Upon  the  showing  made  by  Todd,  on  his  appeal  to  your  office,  I 
think  it  would  have  been  proper  for  you  to  have  ordered  a  hearing  to 
determine  the  question  raised  by  such  appeal,  and  accompanying  ex- 
hibits. Such  course  not  having  been  jnirsned  by  you,  I  think  the  De- 
partment should  now  take  action  in  the  matter,  and  order  a  hearing 
therein.  You  will  therefore  direct  the  local  officers  to  appoint  a  time 
and  place,  at  which  the  parties  may  submit  their  proofs  upon  the  ques- 
tions involved,  giving  to  each  due  notice  of  such  hearing. 

Upon  the  trial,  the  burden  of  proof  will  be  upon  Todd  to  show  his 
own  qualifications  as  a  homesteader,  as  well  as  the  lack  of  such  quali- 
fications on  the  part  of  Tait,  or  that  his  rights  to  the  land  are  superior 
to  those  of  Tait  on  account  of  his  settlement  thereon  prior  to  the 
latters  entry.  Until  the  entry  of  Tait  is  cancelled,  the  application  of 
Todd  to  make  entry  for  the  land  can  not  be  allowed. 


Tprb-Umptiok  entry-dbclabatohy  statement. 

EOMBEO  V.  PAOHECO. 

Ab  between  two  pre-emption  claimants,  both  of  whom  ore  in  defanlt  in  themattet  of 
fiHng  declaratory  statement  within  the  fttatatory  peiiod,  the  one  who  first  giyes 
notice  of  his  claim  is  entitled  to  make  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  17, 1892. 

This  ease  involves  the  rights  of  two  pre-emptors,  both  of  whom  failed 
to  file  their  respective  declaratory  statements  within  the  statutory 
period  following  settlement.  The  land  involved,  to  the  extent  of  which 
the  filings  here  in  question  are  in  conflict,  is  the  SB.  J  of  !N"W.  J  and 
the  NB.  i  of  S W.  J  Sec.  13,  T.  11  S.,  R.  9^  B.,  Las  Oruces,  ISTew  Mexico. 

On  December  8, 1886,  Anselmo  Pacheco  filed  pre-emption  declar- 
atory statement  for  said  land  and  the  SW.  ^  of  KB.  ^  of  same  section, 
alleging  settlement  in  August  of  the  same  year. 

On  March  22, 1886,  Jesus  Eomero  filed  pre-emption  declaratory  state- 
ment for  the  tracts  in  question,  and  the  INIV.J  of  SW.J  and  section 
aforesaid,  alleging  settlement  September  13, 1885. 

On  May  17, 1886,  you  suspended  the  township  plat  (filed  in  Decem- 
ber, 1883)  for  error  in  survey. .  It  remained  susp^ided  until  April  24, 
1890,  when  the  order  of  suspension  was  revoked. 

During  the  suspension,  to  wit,  May  28, 1888,  Pacheco  submitted  proof 
before  the  probate  clerk  of  Donna  Ana  county,  but  it  was  not  trans- 
mitted to  your  office  nor  does  any  action  appear  to  have  been  taken 
thereon.    On  April  12, 1888,  Bomero  filed  in  the  local  o£&ce  his  affida- 
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vit  of  protest  against  the  allowance  of  Pacheco's  proof,  alleging  prior 
settlement  followed  by  residence  upon  and  improvement  of  the  land. 

Thereupon  a  hearing  was  ordered  at  which  the  parties  appeared  with 
counsel  before  the  register  and  receiver  upon  June  15, 1888.  The  trial 
proceeded  until  June  22,  following,  when  it  was  concluded. 

Upon  the  evidence  adduced  the  local  officers  filed  separate  opinions. 
The  register  found  that  Romero's  protest  should  be  dismissed.  He 
states  incidentally  that  Eomero  failed  to  sustain  his  allegation  of  prior 
settlement  but  bases  his  opinion  upon  the  fact  that  Pacheco  was  the 
first  to  file. 

The  receiver  finds  that  Bomero  is  the  prior  settler  and  consequently 
entitled  to  the  land. 

On  December  31, 1891,  you  reviewed  the  case  and  by  decision  of  that 
date  held  that  Pacheco's  proof  should  be  rejected  as  to  the  land  in 
question  and  (the  suspension  of  survey  having  been  revoked)  allowed 
as  to  said  remaining  forty. 

Appeal  by  Pacheco  firom  this  decision  brings  the  case  here. 

Romero's  improvements  consisting  of  a  house  with  three  rooms; 
ditching,  fencing,  etc.,  seem  to  be  located  on  the  land  in  question. 
Pacheco's  improvements  which  are  at  least  of  equal  value,  appear  to 
be  on  the  forty  embraced  in  his  filing,  not  in  dispute.  Ooncecning  the 
question  of  priority  in  time  of  settlement,  the  evidence  is  conflicting. 
Romero  claims  to  have  begun  his  residence  on  the  land  in  a  tent  dur- 
ing the  first  part  of  July,  1885.  Pacheco  claims  to  have  moved  on  his 
claim  during  the  following  August  at  which  time  he  testifies  there  was 
no  sign  of  habitation  on  the  land,  although  Romero  then  notified  him 
that  he  claimed  it. 

You  find  that  Romero  was  the  first  settler  and  accordingly  hold  that 
as  Pacheco  did  not  file  his  declaratory  statement  until  after  the  expira- 
tion of  the  period  prescribed  in  Sec.  2265  Revised  Statutes,  his  claim 
is  not  of  such  character  as  can  work  a  forfeiture  of  Romero's  pre-emp- 
tion right.  In  support  of  this  you  cite  as  authority  Watts  v.  Forsyth, 
5  L.  D.,624;  Osmundsen  v.  McDowell,  6  L.  D.,  391 3  Ghristensen  17. 
Mathorn,  7  L.  D.,  537. 

iNone  of  these  cases,  however,  are  similar  nor  are  the  rulings  therein 
applicable  to  the  case  at  bar.  The  precise  question  presented  by  this 
appeal  is,  however,  determined  by  the  rule  laid  down  in  the  case  oi 
Herbert  v.  Reed,  1  L.  D.,  438.  In  that  case,  as  in  this,  the  prior  settler 
made  the  subsequent  filing  and  the  Department  held  that — 

As  between  two  pre-emption  claimants,  both  of  whom  are  in  default  as  respects 
the  filing  of  a  declaratory  statement  within  the  statutory  period,  the  one  who  first 
gives  notioe  of  his  claims  is  entitled  to  make  the  entry. 

It  follows  that  Pacheco's  rights  must  prevail.  Romero's  protest  will 
accordingly  be  dismissed  and  his  filing  canceled  to  the  extent  of  the 
land  in  question. 

Romero's  claim  to  said  land  being  thus  eliminated  Pacheco's  proo^ 
if  satisfactory  in  other  lespectSi  will  be  passed  to  patent. 
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VIRGINIA    MILITARY  LAND  WARRANT -SCRIP. 

Stephen  Feiee. 

An  attempted  location  of  a  Virginia  military  land  warrant  and  sale  of  the  tract  by 
the  locator,  does  not  veet  in  thb  purchaser  of  such  tract,  nor  in  his  grantees,  the 
right  to  receive  land  scrip  under  the  act  of  August  31, 1832,  in  lieu  of  said  war- 
rant. 

Secretary  Noble  to  the  Oommisaioner  of  the  General  Land  OffioCy  October 

16  J 1892. 

I  have  considered  the  appeal  of  Stephen  Feike  from  your  decision 
of  December  21, 1891,  rejecting  his  application  to  have  issued  to  him 
revolutionary  bounty  scrip  in  lieu  of  Virginia  military  land  office  ex- 
change warrant  iNo.  467,  for  563  acres  of  land. 

The  applicant  sets  forth  in  his  petition  that — 

Your  petitioner,  Stephen  Feike  of  Sardinia,  Brown  county,  Ohio,  represents  that 
he  is  the  present  owner  of  (2^^*^)  six  hundred  and  sixty-one  thousand  and  seventy- 
four  parts  of  Virginia  military  continental  exchange  land  warrant  No.  467,  date 
June  3rd,  1839,  and  issued  to  one  Sarah  C.  Morton  for  563  acres  on  account  of  the 
Bervices  of  an  ancestor  of  hers  in  the  revolutionary  war. 

That  on  the  16th  of  Fehruary,  1849,  said  Sarah  C.  Morton,  then  being  the  owner 
of  the  whole  of  said  warrant,  located  the  same  on  (1074)  one  thousand  and  seventy- 
four  acres  of  land  in  Brush  Creek  township,  Sciota  county,  and  in  Franklin  town- 
ship, Ad<')ras  county,  Ohio,  by  an  entry  of  that  date. 

That  on  the  16th  of  February,  1849,  said  entry  was  surveyed  so  as  to  include  (1074) 
one  thousand  and  seventy-four  acres  of  land,  in  the  townships,  counties  and  State 
aforesaid,  and  said  survey  was  numbered  15662  (15662). 

That  on  the  20th  of  October,  1865,  Sarah  C.  Morton,  then  intermarried  with  one 
John  L.  Woolfolk,  conveyed  her  entire  interest  in  said  warrant,  entry  and  survey 
to  one  George  Taylor  Jenkins  of  the  city  of  Baltimore,  Maryland. 

Then  follows  the  transfers  from  the  grantees  last  named  by  which 
it  is  shown  that  660  acres  of  the  land  became  vested  in  the  petitioner. 
He  then  avers: 

That  the  said  Sarah  G.  Morton,  being  the  owner  of  said  warrant,  entry,  and  survey, 
on  December  31st,  1851,  failed  and  neglected  to  return  said  survey  to  the  General 
Land  Office  at  Washington,  D.  0.,  for  patent  prior  to  January  1st,  1852,  whereby 
all  her  right,  title,  and  interest  in  the  land  covered  by  said  entry  and  survey  be- 
came lost  and  forfeited  just  as  though  she  had  continued  to  hold  said  warrant,  and 
had  never  located  the  same,  and  said  land  included  in  said  entry  and  survey  having 
reverted  to  the  United  States  on  .January  1st,  1852,  on  February  17th,  1871,  the 
United  States  granted  said  land  to  the  State  of  Ohio,  which  on  March  26th,  1872, 
granted  the  same  to  the  Ohio  State  University,  which  has  since  sold  and  disposed 
of  the  same.  That  by  reason  of  the  facts  stated,  the  location  of  the  land  upon  said 
warrant  has  been  entirely  lost.  That  while  applicant  is  now  entitled  to  but  iH/V^ 
parts  of  said  warrant,  he  is  negotiating  for  the  entire  ownership  thereof,  and  ex- 
pects before  this  case  closes  to  have  the  title  to  aU  of  said  warrant  and  to  present 
his  proof  of  the  ownership  of  all  of  said  warrant  in  this  proceeding. 

Wherefore  your  x>etitioner  says  that  he  is  now  entitled  to  the  revolutionary  bounty 
land  scrip  for  i^/VV  parts  of  said  warrant  of  563  acres  under  the  proWsion  of  the  act 
of  August  31st  1852  entitled  ''An  act  making  further  provisions  for  the  satisfaction 
of  Virginia  Laud  Warrants.''  And  he  asks  that  upon  final  hearing  hereof  the  same 
be  issued  to  hinu 
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This  petition  is  dated  June  9, 1888.  By  a  supplemental  petition  dated 
November  14,  1890,  he  alleges  that  "  he  now  owns  all  of  said  wai  rant 
467  except  xo t r  pai'ts  thereof,"  and  presents  the  assignments  of  the 
yariouB  owners  of  the  land  of  their  interests  in  the  warrant.  From 
your  decision  denying  this  application  Feike  appealed.  The  errors 
relied  upon  are  as  follows: 

lY.  The  Honorable  Commissioner  errs  in  rejecting  said  application  and  in  holding 
that  the  quit  claim  deed  of  John  L.  Woolfolk  to  George  Taylor  JenMns^  and  the 
conveyance  by  George  Taylor  Jenkins  and  Elizabeth  H.  Jenkins  his  wife  to  E.  P. 
Evans  and  subsequent  conveyances  to  Stephen  Feike  did  not  vest  in  him,  Stephen 
Feike,  the  right  to  have  said  revolutionary  bounty  land  scrip  in  lien  of  Virginia 
military  land  office  exchange  warrant  No,  467  for  663  acres  of  land  in  accordance 
with  the  acts  of  Congress  of  August  31, 1852,  and  June  22,  I860,  and  did  not  convey 
to  him  a  clear  title  In  and  to  said  military  exchange  warrant. 

V.  The  Honorable  Commissioner  erred  in  not  issuing  to  said  Stephen  Feike  fh^ 
said  revolutionary  bounty  land  scrip  in  lieu  of  Virginia  military  land  office  exobnngo 
warrant  No.  467,  for  563  acres  of  land  in  accordance  with  the  acts  of  Congress  here- 
inbefore cited  upon  the  law  and  the  facts  as  presented  in  said  application  and  ex* 
hibits  herewith  filed. 

It  is  admitted  by  counsel  that  Feike  purchased  the  land  from  the 
Ohio  State  University.  (For  a  "history  of  the  legialatioti  relating  to 
the  Virginia  Military  land  districts  in  Ohio  and  proceedings  under  the 
same^"  see  Jeremiah  Hall,  1  L,  D.,  5,  and  same  on  review,  ib.,  11.) 

The  act  of  Congress  (August  31, 1B52, 10  Stat.,  143),  under  which  this 
application  is  made,  reads  as  follows: 

Bit  it  enacted f  etc.  That  aU  unsatisfied  outstanding  military  land- warrants  or  parts 
of  warrants  issued  or  allowed  prior  to  the  first  day  of  March,  eighteen  hundred  and 
fifty-two,  by  the  proper  authorities  of  the  commonwealth  of  Virginia  for  military 
services  performed  by  the  officers  and  soldiers,  seamen  or  marines,  of  the  Vir«^inia 
State  and  continental  lines  in  the  Army  or  Navy  of  the  Revolution,  may  be  surren- 
dered to  the  Secretary  of  the  Interior,  who,  upon  being  satisfied  by  a  revisioti  of  the 
ptoof»  or  hy  additional  testimony,  that  any  warrant  t^ns  snrrenKlered  WM  fairly  and 
jiistly  issued  in  pursuance  of  the  laws  of  said  commonwealth,  for  military  servioeB 
so  rendered,  shall  issue  land  scrip  in  favor  of  the  present  proprietors  of  any  warrant 
thus  surrendered,  for  the  whole  or  any  portion  thereof  yet  unsatisfied,  at  the  rate  of 
one  dollar  and  tweuty-five  cents  for  each  acre  mentioned,  in  the  warrant  thus  sur- 
rendered and  which  remaius  unsatisfied,  which  scrip  shall  be  receivable  in  payment 
for  any  lands  owned  by  the  United  States  subject  to  sale  at  private  entry;  and  said 
scrip  shall,  moreover,  be  assignable  by  indorsement  attested  by  two  witnesses.  In 
issuing  such  scrip,  the  said  Secretary  is  authorized,  when  there  are  more  persons 
than  one  interested  in  the  same  warrant  to  issue  to  each  person  scrip  for  his  or  her 
portion  of  the  warrant;  and  where  infants  or  feme  coverts  may  be  entitled  to  any 
scrip,  the  guardian  of  the  infant  and  the  husband  of  the  feme  covert  may  receive 
and  sell  or  locate  the  same.  Provided,  That  no  less  than  a  legal  subdivision  shall  be 
entered  and  paid  for  by  the  scrip  issued  in  virtue  of  this  act. 

It  will  be  seen  by  the  petition  of  applicant  that  he  does  not  olaim  to 
own  the  warrant  itself  or  to  have  any  assignment  of  the  same,  and 
his  counsel,  in  their  argument,  admit  he  does  not  own  or  possess  it, 
but  base  his  right  to  it  by  reason  of  the  fact  that  Sarah  0.  Morton  to 
whom  it  was  issued,  did  by  her  deed  seU  and  transfer  the  land  she  sup- 
posed had  been  located  with  it,  and  he  now  being  the  owner  of  the 
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identical  land  sbe  attempted  to  locate,  and  did  transfer,  that  he  ia  ipso 
facto  the  proprietor  of  the  warrant  and  that  the  scrip  should  be  iaraed 
to  him. 

It  seems  to  me  that  this  {Kisition  is  iinteni.ole.  This  warrant  author* 
ized  the  location  of  land  under  the  roles  prescribed  by  statute;  the 
land  was  not  located  because  there  was  not  a  compliance  with  the  law; 
it  reverted  to  the  government  and  was  by  it  disposed  of.  If  it  were 
essential  to  protect  or  perfect  the  title  of  the  owners  of  the  land  that 
tbis  scrip  should  issue  to  them  or  their  assigns,  then  a  difTereut  ques- 
tion would  be  presented.    But  this  is  specially  disclaimed. 

Counsel  argue  that  the  quit  claim  deed  by  Woolfolk  (ne^  Morton)  was 
a  conveyance  or  assignment  of  the  warrant.  This'deed  conveyed  "Ko., 
of  entry  15662  lying  on  Scioto  Brush  Greek,  Adams  county,  Ohio,  con- 
taining 563  acres  more  or  less."  The  only  identity,  in  this  couveysmoe, 
with  the  warrant  is  the  number  of  the  survey.  This  survey  was,  how- 
ever, fraudulent,  and  void,  as  well  as  the  entry  under  it,  and  whatever 
rights  could  have  been  obtained  under  it  had,  by  limitation,  expired 
more  than  ten  years  when  this  deed  was  executed.  It  seems  to  me  ix> 
hold  that  this  applicant  under  his  deed  and  the  assignments  he  pre- 
sents is  entitled  to  the  scrip  authorized  by  the  act  of  August  31, 1852, 
supray  wonld  be  giving  him  something  to  which  he  has  no  color  of  title 
whatever. 

Your  judgment  is  afiELrmed. 


SCHOOL  INDEMNITT— BBS  JUDICATA. 

Geobge  a.  Ooopeb. 

A  decision  of  the  Commissioner  of  the  General  Land  Office  passing  npon  the  validly 
of  an  indemnity  selection  is  an  a4Undioation  within  the  Jnrisdiotion  of  said  officer, 
and  binding  npon  his  snocessor. 

Secretary  Woble  to  the  OommissUmer  of  the  Oen&rdl  Lcmd  Offloe^  October 

18y  1892. 

On  July  20, 1891,  Oeorge  A.  Oooper  made  homestead  entry  (No,  481) 
for  the  lifB.  J  of  the  SW.  J  of  Sec.  12,  T.  19  N.,  E.  3  B.,  at  01ympia> 
Washington. 

By  your  letter  of  December  5, 1891,  you  hela  ,he  entry  for  cancella- 
tion for  conflict  with  list  !N'o.  6  of  school  indemnity,  filed  in  the  local 
office  February  21, 1874,  by  the  commissioners  ^f  Pierce  county,  in  the 
then  Territory  of  Washington. 

Said  selection  (No.  6)  was  held  for  cancellation  by  your  letter  of 
March,  19, 1889,  because  the  tract  selected  was 

included  in  the  forty  mile  limits  of  the  Northern  Paeiflo  Railroad,  within  which  ths 
odd  sections  were  withdrawn  from  sale  and  the  eren  sections  enhanced  in  price  ta 
^.50  per  acre,  in  pursuance  of  the  sixth  section  of  the  aot  of  July  2,  lfi64  (IS  Stat.^ 
1641— TOL.  Ifi 2& 
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8^)  by  executive  otd«r  of  October  19,  1870v  whksh  took  effect  by  relation  as  of 
August  13)  1870>  the  date  of  approval  of  the  map^  of  the  general  route  of  the  railroad. 
(Vau  Wyck  v.  Knevals  106  U.  8.,  360;  Buttz  v,  N.  P.  R.  R.  Co.  119  U.  8.,  55;  Law- 
rence W.  Peterson,  11  C.  L.  O.,  186.)  Tp.  20  N.,  R.  2  £.,  the  basis  of  the  fourth 
select iim  in  list  No.  6,  was  surveyed  25  Sept.,  1868.  This  is  the  date  at  which  the 
school  reservation  is  held  to  have  attached,  and  the  less  to  the  school  fund  to  haTe 
occurred.  The  value  of  the  laud  at  date  of  sarrey  determines  the  extent  of  loss  and 
fixes  the  chnraoter  of  indsmuity  which  may  be  selected  therefor.  If  on  survey  th« 
land  is  held  at  the  minimum  price,  only  land  of  the  same  price  can  be  taken  as  in- 
demnity fur  deticit,  and  that,  although  the  township  used  as  a  basis  be  afterwards 
enhanced  in  value.     (To  B.  W.  Coiner,  Feb.  6, 1889,  15  C.  L.  O.,  274.) 

By  your  letter  of  March  29^  1890,  the  above  action  holding  said  list 
for  caucellation  was  rescinded,  on  the  following  ground: 

lliere  is  nothing  in  any  of  the  cases  cited  which  fixes  the  date  of  survey  as  unal- 
terably determining  the  kind  of  land  which  may  be  selected  for  defloiencles  in  the 
surveyed  school  land.  So  long  as  the  township  is  held  at  the  minimum  price,  only 
lands  of  tbo  same  priee  can  be  taken  as  indemnity  for  deflcieneies.  But  when  the 
deficient  school  lands  are  brought  within  railroad  limits,  and  so  enhanced  in  price, 
no  reason  appears  why  the  deficiencies  should  not  be  compensated  by  lands  of  the 
same  value  which  the  lost  lands  would  have  been  to  the  State. 

It  appears  that  in  April,  1889,  one  T.  O.  Abbott  made  application  to 
make  a  homestead  entry  which  included  the  land  now  in  dispute, 
which  with  several  others,  were  passed  upon  by  this  Department  in 
the  ease  of  Levi  Jerome  et  al.  (12  L.  D.,  165). 

By  your  letter  of  February  20,  1891,  you  state  that — 

It  appears  that  on  March  29,  1890,  while  the  case  of  Abbott  et  al,,  was  still  pend- 
ing before  the  Hon.  Secretary  on  appeal,  this  office  rescinded  its  former  action  hold- 
ing the  above  mentioned  and  other  selections  for  cancellation,  notwithstanding  the 
fact  that  no  appeal  had  been  taken  by  the  State  authoritiea  from  said  decision, 
and  restored  the  said  selection  to  its  original  status  on  the  records.  This  action  was 
premature  and  irregular,  so  far  as  the  tract  mentioned  is  concerned,  and  was  doubt- 
less taken  without  knowledge  of  the  fact  stated.  If,  therefore,  Mr.  Abbott  stiU  de- 
sires to  enter  this  tract  he  will  be  allowed  to  do  so,  provided  he  possesses  the  neces- 
sary qualifications,  in  accordance  with  the  ruling  of  the  Hon.  Secretary^  and  the 
State  selection  of  said  tract  will  be  canoeUed. 

Ill  your  deeiftion  of  December  5^  1801^  from  whi<dk  this  appeal  is 
taken,  it  is  stated  as  follows — 

By  office  letter  "K"  of  February  20,  1891,  addressed  to  the  register  and  reodyer 
•t  Seattle,  they  were  fiintfshed  a  copy  of  the  deelsioa  of  the  Hon.  Secretary  of  the 
Interior,  dated  FsVy*  10,  1891,  by  whish  the  homestead  application  of  T.  O.  Abbott 
for  the  W.  i,  NW.  i  and  N.  i,  SW.  i  of  Sec.  12,  T.  19  N.,  R.  3  E.,  was  r^ected,  except 
as  to  the  KE.  i  of  SW.  ^,  which  tract  was  held  to  be  subject  to  said  application;  but 
for  reasons  peculiar  to  that  particular  case,  as  the  decision  shows.  As  Abbott  has 
taken  no  further  action  in  the  matter,  it  is  presumed  that  he  did  not  care  to  make 
entry  for  that  tract  alone,  and  it  is  clear  that  under  the  decisioB  of  the  Dspaitment 
above  referred  to,  no  one  else  has  the  right  to  enter  it. 

The  deeisioii  of  the  I>epartinent  above  referred  to  ia  the  said  case  of 
Levi  Jerome  et  al.  (12  L.  D.,  165).    In  that  case  it  was  btid  that — 

UntU  the  legislature  of  the  State  of  Washington  shall  provide  the  manner  in  which 
indemnity  lands  for  sehool  purposes  shall  be  selected,  and  such  manner  shall  be  ap- 
pn^red  by  the  Seeretaiy  of  the  Interior,  under  the  aet  of  1889^  {supra)  the  reserva- 


DECISIONS  KELATINa  TO  THE  PUBLIC  LANDS.  387 

tlans  made  by  the  selection  of  said  tracts  while  the  territorial  government  existed 
'will  continue,  until  it  be  shown  that  the  land  was  not  subject  to  selection  by  reason 
of  adverse  rights  acquired  prior  to  selection. 

It  is  evident  that  the  selections  here  referred  to  as  continaieg  axe 
such  selections  as  were  prima  facie  valid,  and  which  reserved  the  land 
till  declared  invalid. 

The  act  referred  to,  is  that  of  February  22, 1889,  (25  Stat.,  676)  ad- 
mitting the  Territory  of  Washington,  and  other  Territories,  to  state- 
hood, which  provides  in  its  tenth  section  that  school  indemnity  lands 
are  *^to  be  selected  in  such  manner  as  the  legislature  may  provide,  with 
the  approval  of  the  Secretary  of  the  Interior."  The  "manner"  of  the 
selection  must  be  approved  by  this  Department  to  insure  its  legal 
validity.  The  question  involved  in  this  case  relates  to  the  "manner" 
of  the  selection  of  the  tract  in  dispute 

In  the  case  of  L.  H.  Wheeler  (11  L.  D.,  381)  it  was  held  that  the  in- 
validity of  such  selection  might  be  considered,  and  that  a  selection  only 
continued  in  case  it  should  not  be  cancelled.  The  question  whether  a 
school  indemnity  selection  of  double  minimum  land  would  be  valid  in 
lieu  of  lost  land  which  was  of  minimum  value  when  the  right  of  the 
Territory  attached,  was  not  decided  in  those  cases. 

The  reasons  assigned  for  this  appeal  are  as  follows: 

1.  Commissioner  Stoclcslager's  decision  dated  March  14, 1889;  holding  for  oanoeU»» 
tion  the  State  of  Washington  school  indemnity  selection  for  the  aboye  described 
land  haying  become  final,  the  action  of  Commissioner  GrofF  of  March  29,  1890,  in  ra- 
aoinding  aaid  decision  of  his  predecessor  and  re-instating,  on  his  own  motion,  the 
State  selection  waa  without  authority  of  law  and  of  no  force  or  effect,  and  it  waa 
error,  in  the  decision  complained  of,  to  hold  that  Cooper's  entry  was  in  conflict  witU 
any  yalid  and  subsisting  selection  of  the  State. 

2.  Commissioner  QroflTs  action  in  reinstating  the  State  selection  while  the  caae  of 
T.  O.  Abbott  V.  the  Btate  of  Washington,  inyolying  this  land,  was  pending  on  appeal 
V»fece  the  Secretary  of  the  latevior  was  mnauthorised  and  anwartanted  and  it  wan 
#rr»r  to  hold  thait  H  had  any  legal  effeet  upon  the  stfttiis  of  the  land. 

3.  CommiBsioner  QrofTs  action  in  reinstating  the  State  selection  haying  heeii 
taken  while  the  land  was  in  reservation  by  T.  O.  Abbott's  homestead  applioation 
which  was  subsequently  authorised,  it  was  error  to  treat  said  action  as  yalid  and 
haying  the  eflfeet  of  reinstating  the  State  selection. 

4.  £rrof  ia  not  holding  that  the  Btota  indemnity  seleetlmi  was  illegal  and  of  ne 
<HKeat  for  the  reaMa  that  it  waa  for  daable  mlfiimum  l»od  in  Uen  of  tingla  ninimoi* 
land. 

The  gelActiozi  iu  this  casa  waa  originally  made  under  the  authority 
conferred  by  Sec.  20  of  the  act  of  March  2, 1853,  (10  Stat,  172)  to  ea- 
tabliah  tbi»  tarritoiial  gaverament  of  Waftbxngtoii,  which  ^rascryed^ 
sections  16  and  36  in  each  township  for  school  purpoaas^  wA  provided 
further  that — 

In  all  oases  where  said  sections  16  and  36,  or  either  or  any  of  them,  shall  be  occu- 
pied by  actual  settlers  prior  to  suryey  thereof,  the  county  conmussioners  of  the  coun- 
ties in  which  said  sections  so  occupied  as  aforesaid  are  situated,  be,  and  they  are 
hereby,  authorized  to  locate  other  lands  to  any  eqnal  amount  in  sections  or  fractional 
sections,  as  the  case  may  be,  within  their  respectiye  counties,  in  lieu  of  said  sections 
ao  oeoimied  aa  aforesaid. 
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This  provision  was  re-enacted  without  material  change  in  section  1947 
of  the  Revised  Statutes,  approved  June  22,  L874,  which  '^  must  be  treated 
as  the  legislative  declaration  of  the  statute  law  on  the  subjects  which 
they  embrace  on  the  first  day  of  December,  1873.^  United  States  v. 
Bowen  (100  U.  S.,  513). 

Said  sections  16  and  36  were  thus  "  reserved  "  from  the  public  domain 
for  school  purposes,  and  they  were  not  included  in  the  grant  of  lands 
to  the  Northern  Pacific  Railroad  Company  by  the  third  section  of  the 
act  of  July  2, 1864,  (13  Stat.,  365). 

It  is  unnecessary  to  discuss  the  question  whether  therule  that  "  double 
minimum  land  may  not  be  taken  in  lieu  of  single  minimum  loss"  applies 
to  this  case  or  not.  It  is  sufficient  that  the  decision  of  Commissioner 
Stockslager  of  March  19, 1889,  holding  said  selection  for  cancellation 
80  far  as  it  embraced  the  KE.  ^  of  the  S W.  ^  of  said  section  12  disposed 
of  the  question  to  what  extent  said  selection  was  valid,  and  to  what 
extent  it  was  invalid.  That  disposition  of  the  matter  was  an  a^udica- 
tion  within  the  jurimliction  of  said  Commissioner,  and  was  binding 
upon  his  successor.    State  of  Oregon  (3  L.  D.,  595). 

It  must  be  held  that  said  ac^udication  so  far  as  the  land  now  in  dis- 
pute is  concerned,  was  legal,  and  said  decision,  not  having  been  appealed 
from,  became  final.  Your  decision  of  March  29, 1890,  reinstating  said 
selection  upon  the  records,  was  ^^  premature  and  irregular,"  as  stated 
in  your  letter  of  February  20, 1891. 

By  your  said  letter  of  February  20, 1891,  addressed  to  the  register 
and  receiver  at  Seattle,  they  were  furnished  with  a  copy  of  the  decision 
of  this  Department  in  said  Jerome  case,  and  were  directed  to  notify  all 
parties  in  interest  of  the  contents  thereof. 

It  does  not  affirmatively  appear  that  said  Abbott  received  said  notice 
as  the  rule  requires.  (Rules  of  Practice,  Rules  95  and  96;  Pierx>oint  v. 
Stalder,  8  L.  D.,  695,-  Edward  B.  Largent,  13  L.  D.,  397.)  It  was  error 
therefore  to  <^  presume  "  that  Abbott  ^'  did  not  care  to  make  entry  for  that 
tract,"  in  the  absence  of  proof  that  he  was  notified  that  he  could  make 
such  entry.  You  will  therefore  call  on  the  local  officers  for  proof  that 
said  Abbott  received  said  notice,  and  at  what  date.  K  it  does  not  ap* 
pear  that  Abbott  ever  received  said  notice,  you  will  require  notice  to  be 
given  him  and  allow  him  thirty  days  after  receipt  thereof  to  enter  said 
land,  and  in  that  case  the  entry  of  Cooper  will  be  suspended,  to  await 
the  action  of  Abbott,  and,  if  Abbott  shall  then  fail  to  avail  himself  of 
the  right  to  enter  said  land  within  said  specified  time,  the  entry  of 
Cooper  may  be  relieved  of  suspension* 

Your  judgment  is  modified. 
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OKLAHOMA  LANDS-IRRBGULAB  ENTRY. 

Faull  V.  Lexington  Townsitb. 

The  provisionB  of  section  18,  act  of  March  2,  1889,  prohibit  the  examination  and 

selection  of  a  tract,  after  the  date  of  said  act,  and  prior  to  the  time  fixed  for 

opening  to  settlement  the  lands  embraced  therein. 
An  entry  irregularly  allowed  during  the  pendency  of  an  appeal  on  the  part  of  another 

afiecting  the  same  laud,  may  stand  in  the  absence  of  any  adverse  claim  or  charge 

affecting  the  integrity  thereof. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

18 J 1892. 

I  have  considered  the  appeal  of  Joseph  Faull  from  your  decision  of 
April  4, 1892,  rejecting  his  application  to  make  hoincBtead  entry  for 
the  l^W.  i  of  Sec.  8,  T.  6  N.,  E.  1 W.,  Oklahoma  City,  Oklahoma.  Ap- 
plication has  also  been  made  to  enter  the  17.  ^  of  said  KW.  \  of  section 
8,  as  the  townsite  of  Lexington. 

Both  in  the  decision  of  the  local  officers,  and  in  your  decision,  the 
question  of  Faull's  qualifications  as  a  homestead  applicant,  were  duly 
discussed,  and  the  decision  of  the  register  and  receiver  and  yourself 
to  the  effect  that  his  application  should  be  rejected,  is  sustained  by  the 
evidence. 

It  is  clear  that  Faull  made  no  bona  fide  settlement  upon  the  land  in 
dispute  at  the  time  alleged,  and  had  he  nmde  a  genuine  settlement,  he 
was  clearly  disqualified  from  making  a  homestead  entry  either  for  the 
tract  in  dispute,  or  for  the  eighly  acres  not  in  dispute. 

In  the  13th  section  of  the  act  of  March  2, 1889  (25  Stat.,  980),  provid- 
ing for  the  opening  of  the  land  in  Oklahoma  to  settlement,  it  is  said: 

Bat  nntil  said  lands  are  opened  for  settlement  by  proclamation  of  the  President  no 
X»erson  shall  be  permitted  to  enter  npon  and  oconpy  the  same,  and  no  person  violating 
this  provision  shaU  ever  be  permitted  to  enter  any  of  said  limds  or  acquire  any  right 
thereto. 

As  has  been  frequently  remarked  with  reference  to  this  legislation, 
there  can  be  no  doubt  as  to  the  intention  of  Congress  in  enacting  the 
same.  The  peculiar  conditions  attending  the  opening  of  the  Oklahoma 
lands  to  settlement,  were  recognized,  and  it  was  the  intention  to  place 
all  who  might  desire  to  appropriate  the  same  on  an  equal  footing — to 
give  advantage  to  none. 

There  were  good  and  sufficient  reasons  in  the  mind  of  Congress  why 
a  definite  time  should  be  fixed  for  entry  into  the  territory  and  why  no 
person  should  be  allowed  to  enter  in  advance  of  another. 

In  the  laws  regulating  the  disposal  of  the  public  lands,  the  words 
^' enter  upon"  have  a  well  defined  meaning;  it  is  to  appropriate;  or  at 
least  to  attempt  to  appropriate,  a  tract  of  land  under  some  law  pertain- 
ing to  the  disposal  of  the  public  domain.  The  examination  and  selection 
of  the  desired  tract  is,  of  necessity,  a  part  of  the  act  of  entering  upon 
the  same;  hence,  it  is  clear  to  my  mind  that  the  act  of  examination  and 
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seleettm  vf  a  tract  prior  to  the  time  for  the  opening  of  the  lands  to 
aettlemeat,  was  prohibited  by  the  act  in  question. 

I  think  it  ib  clear  from  the  evidence,  that  not  only  the  townsite  com- 
pany, \mt  that  FauU,  made  an  examination  and  selection  of  the  tract  in 
dispute,  subsequent  to  the  passage  of  the  act  of  March  2, 1889,  and 
prior  to  the  time  fixed  by  the  President's  proclamation  for  the  opening 
of  said  lands  to  settlement,  hence  FauUis  disqualified  from  appropriat- 
ing the  same  as  a  homestead,  and  your  decision  rejectiug  his  application 
is  affirmed. 

Ko  appeal  has  been  taken  tvom  your  decision  relating  to  the  townsite 
application,  and  the  same  is  affirmed. 

It  appears  that  on  July  2, 1889,  H.  W.  Stewart  was  inadvertently 
allowed  to  make  homestead  entry  for  the  S.  J  of  N  W.  J  of  said  section 
8.  On  March  11, 1890,  you  held  said  entry  "  for  cancellation  pending 
Faull's  right  of  future  appeal,  or  the  exercise  of  his  homestead  right 
by  entering  said  S.  J  of  TSW.  |  of  section  8.  In  the  decision  of  this  De- 
partment, dated  June  20, 1891,  ordering  a  further  hearing  between  the 
townsite  claimants  and  Faull,  it  was  said  that  as  Stewart  had  not  ap- 
X)ealed,  ^^  the  case  as  to  to  him  will  be  closed.''  As  a  matter  of  fact, 
however,  the  entry  has  never  been  canceled,  but  has  remained  intact 
on  your  records,  and  in  your  decision  of  April  4, 1892,  without  making 
any  reference  to  your  former  decisioin  or  to  the  decision  of  this  Depart- 
ment, you  stated  that  ^4u  the  event  of  no  appeal  being  taken  firom  this 
decision,  and  in  the  absence  of  any  valid  adverse  claim  to  the  land 
covered  thereby,"  the  entry  would  be  held  intact  and  subject  to  his 
compliance  with  the  law. 

The  proceedings  with  reference  to  this  entry  were  irregular  at  in* 
ception,  but  we  are  met  with  the  fact,  that  so  far  as  the  record  before 
me  shows,  there  is  no  good  reason  why  the  entry  should  not  stand,  and 
it  is  so  ordered,  with  the  understanding,  however,  that  this  decision  is 
not  to  be  in  any  way  considered  as  recognizing  the  validity  of  said 
entry  in  the  presence  of  any  charge  affecting  the  integrity  of  tiie  same, 
except  on  the  single  point,  that  the  allowance  of  the  entry  during  the 
pendency  of  the  appeal  of  Faull  will  not  be  regarded  as  fatal  to  it. 


RATLROAB  GRAXT— HOMESTEAD  ENTRY— RE VTVING  ACT. 

South  and  North  Alabama  R.  R.  Co.,  v.  Watson. 

A  homestead  entry  of  record  at  date  of  definite  location  excepts  the  land  covered 
thereby  from  the  operation  of  the  grant  of  June  3, 1856.  The  revival  of  said 
grant  by  the  later  acts,  is  made  subject  to  the  oonditious  imposed  by  the  origi- 
nal grant. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  October  18^  1892. 

I  have  considered  the  a{^^al  <>f  the  Saatl^  and  Nort^  Alafeaiiia 
Railroad  Company  from  your  decision  of  September  26, 1891,  rcgect- 
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ing  its  claim  to  the  3.  ^  of  the  NW.  i  oi  Sec.  35,  T.  21  H.,  B.  16  E., 
Montgomery  land  district,  Alabama,  and  awarding  the  tract  to  Adam 
Watson. 

Hemadehomesteadentryof  Ae  tract  on  December  16, 1S85;  and  re- 
ceived final  certificate  for  the  same  January  21, 1891. 

The  land  is  within  the  six  nules  (granted)  limits  of  tte  rood  by  act 
of  June  3, 1856,  (11  Stat.,  17.) 

The  grant  expired  by  limitation  on  June  3,  1866,  but  by  aet  ef  April 
10, 1869  (16  Stat,  45),  it  was  "revived  and  renewed''  for  three  yeturs 
from  the  date  of  the  passage  of  said  aet. 

On  March  3, 1871  (16  Stat.,  580),  the  grant  was  naemml  tm  thiee 
years  from  that  date. 

The  road  was  definitely  located  opposite  the  tract  here  in  controvsray 
on  July  26, 1871. 

One  Samuel  J.  Dennis  had  made  homestead  entry  of  said  tract  on 
October  5, 1869  j  which  was  canceled  February  27, 1879. 

Your  decision  holds  that  said  entry. 

Being  of  record  at  the  date  of  the  definite  location  of  the  railroad,  excepted  the 
land  from  the  operation  of  the  grants  and  its  subseqaent  canceUation  did  not  affect 
the  statos  of  the  land  under  the  grant,  nor  under  the  reyiying  act ;  aeoordingly,  Wat- 
MMBi's  said  entry  was  properly  allowed. 

Oounsel  for  the  company  contends: 

(1).  It  was  error  to  hold  that  the  entry  of  Dennis,  made  October  6, 1869,  for  said 
land,  was  legalized  by  the  act  of  AprU  21, 1S76. 

I  fail  to  find  that  your  decision  held  that  Dennis's  entry  was  '^  legal- 
i2sed  by  the  act  of  April  21, 1876  »  (19  Stat,  35).  It  was  legal  if  made 
in  accordance  with  the  homestead  law,  without  any  reference  whatever 
to  said  act.  It  was  not  confirmed  by  said  act,  because  not  embraced 
in  any  of  the  several  lists  therein  referred  to,  of  entries  that  otherwise 
would  have  been  invalid,  and  therefore  stood  in  need  of  confirmation. 

(2).  It  wae  error  to  hold  that  said  entry  of  Dennis  excepted  said  land  from  the  ef- 
fect of  the  act  of  March  3, 1871,  renewing  and  extending  the  grant  to  the  State  of 

Alabama  for  the  benefit  of  this  company The  rule  that  land  appropriated 

at  tlie  time  of  fixing  the  line  of  definite  location  is  excepted  firom  the  grant,  applies 
only  to  the  original  granting  act. 

"  The  original  granting  act  ^  (of  June  3, 1856,  ^tcpra),  provided  that— 

In  case  it  shall  appear  that  the  United  States  haYe,  when  the  lines  or  routes  of 
said  roads  are  di^fiitely  fixed,  sold  any  sections  or  part  thereof,  granted  as  aforesaid, 
or  that  the  right  of  pre-emption  has  attached  to  the  same, 

such  lands  should  not  pass  under  the  grant,  but  the  Btate  might 
select  other  lands  in  lieu  thereof. 

The  first  act  ejctending  the  time  for  the  completion  of  the  road  (April 
10, 1869 — ^16  Stat,  45),  provided  that  the  granting  act  should  be  <'  re- 
▼ived  and  renewed,  subject  to  all  the  conditicms  and  restrictions  con- 
tatned"  in  the  original  granting  act.  The  second  aet,  again  extending 
the  time  (Alarch  3,  1871 — 16  Stat.,  580),  provides  as  before  that  the 
grant  should  be  revived  and  renewed,  ^^  subject  to  all  the  conditions 
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and  restrictions  contained"  in  the  original  act.  The  rule  that  land 
appropriated  at  the  time  of  fixing  the  line  of  definite  location  is  excepted 
from  the  grant  applies,  therefore,  not  only  ^<to  the  original  granting 
act,"  bnt  to  every  act  that  has  been  passed  relative  to  the  grant  in 
question. 

Counsel  for  the  company  cites  the  departmental  decision  of  March  14| 
1890  in  the  case  of  the  same  company  against  Pannell  (10  L.  D.,  306), 
and  quotes  the  following,  which,  in  his  opinion  settles  also  the  case  at 
bar: 

The  tract  in  qnestion  being  within  the  primaiy  limits  of  the  grant,  title  thereto 
YeAted  in  the  grantee  at  definite  looatioti^  and  became  irrevocable  on  the  fulfillment 
ol  the  condition,  with  the  consent  of  Congress,  and  before  anything  haa  been  done 
by  the  government  in  the  way  of  forfeiting  the  grant. 

In  the  case  cited,  the  road  was  definitely  located  on  May  30, 1866; 
Pannell  made  his  homestead  entry  June  20, 1868,  more  than  two  years 
after  the  definite  location  of  the  road  opposite  the  land. 

In  the  case  at  bar,  Dennis's  homestead  entry  was  made,  October  5, 
1800 — ^nearly  two  years  hefore  the  definite  location  of  the  road  opposite 
the  same. 

Holding,  in  strict  accordance  with  the  decision  in  the  Pannell  case, 
that  title  ^'vested  in  the  grantee  at  definite  looatian^^  the  homestead 
entry  of  Dennis  prior  to  definite  location  excepted  the  tract  firom  the 
operation  of  the  grant. 

Your  decision  is  therefore  affirmed. 


BEPATMENT-PRE-EMPTION  EXTIIY  -MORTGAGEE. 

Emma  J.  Campbell  et  al. 

A  mortgagee,  whose  claim  is  merely  a  lien  on  the  land,  is  not  an  aasignee  of  the 
en  try  man  and  as  such  eutitled  to  repayment. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  20,  1892. 

On  the  5th  of  July,  1884,  Emma  J.  Pringle  made  pre-emption  cash 
entry  for  the  W.  J  of  the  NW.  i  of  Sec.  27,  and  the  E.  ^  of  the 
FB.  i  of  Sec.  28,  T.  155  K,  R.  66  W.,  Devil's  Lake  land  district.  North 
Dakota,  having  filed  her  declaratory  statement  therefor  on  the  22d  of 
March  of  that  year,  in  which  she  alleged  settlement  on  the  24th  of 
April,  1883. 

Her  entry  was  held  for  cancellation  on  the  10th  of  December,  1885, 
npon  the  report  of  Special  Agent  Clark  S.  Rowe,  of  your  office.  She 
was  notified  of  this  action,  and  advised  that  she  wonld  be  allowed  sixty 
days  in  which  to  apply  for  a  hearing  to  show  cause  why  her  entry  should 
not  be  canceled  for  a  failure  to  comply  with  the  law. 
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On  the  29th  of  March,  1886,  having  been  advised  by  th«  local  officers 
that  she  had  been  duly  notified  of  your  action  of  December  10, 1885, 
and  had  taken  no  action  in  the  matter,  you  informed  the  local  officers 
that  you  had  that  day  canceled  her  entry  on  the  records  of  your  office, 
and  directed  them  to  note  the  cancellation  on  their  records. 

On  the  9th  of  January,  1892,  the  local  officers  transmitted  to  your 
office,  the  i>etition  of  Lottie  A.  Galpin,  asking  that  an  order  be  made, 
refunding  to  her  the  two  hundred  dollars  paid  by  Pringle  when  she 
made  cash  entry  for  the  land.  In  her  petition  she  alleged  that  Pringle 
had  borrowed  from  one,  A.  Y.  Eastman  $250,  with  which  to  make  such 
payment,  and  had  secured  the  loan  by  a  note  and  mortgage  deed  upon 
the  land  in  question,  of  which  instruments  the  petitioner  was  then  the 
owner,  for  value.  The  petition  is  supported  by  the  affidavit  of  A.  B. 
Ovitt,  the  agent  who  procured  the  loan,  and  who  made  payment  for 
the  land  to  the  local  officers.  The  mortgage  deed  from  Pringle  to  East- 
man, and  her  apjdication  for  a  loan,  are  attached  to  Ovitt's  affidavit. 

On  the  29th  of  January,  1892,  you  denied  the  application  for  repay- 
ment, and  an  appeal  from  your  decision  brings  the  case  to  the  Depart- 
ment. 

In  your  opinion,  you  allude  to  the  application  for  repayment  as  the 
^<  application  of  Emma  Oampbell  (formerly  Emma  Pringle)",  whereas 
the  only  application  in  the  case  is  the  petition  of  Lottie  A.  Oalpin,  who 
asks  for  the  <^  refunding  to  your  petitioner  the  two  hundred  dollars  as 
paid  by  said  Pringle  on  July  6, 1884.»  In  the  affidavit  of  Ovitt,  with 
which  the  i>etition  of  Oalpin  is  supported,  is  embodied  an  extract  from 
a  letter  from  Mrs.  Campbell  to  him,  but  nowhere  in  the  record  before 
me,  is  there  any  application  or  petition  by  Mrs.  Campbell  (formerly 
Miss  Pringle)  for  the  repajrment  of  said  money. 

The  rule  of  the  Department  is  that  the  only  party  qualified  under  the 
statute  to  make  application  for  repayment  is  the  one  in  whom  the  title 
was  vested  at  the  date  of  the  cancellation  of  the  entry,  or  the  heirs  of 
such  party.  Adolph  Emert  (14  L.  D.,  101).  This  doctrine  was  repeated 
in  the  case  of  Albert  O.  Craven,  on  page  140  of  the  same  volume. 

In  the  case  of  Alonzo  W.  Graves  (11  L.  D..  283),  it  was  held  that  a 
mortgagee,  whose  claim  is  merely  a  lien  on  the  land.  Is  not  an  assignee 
of  the  entryman,  and  as  such  entitled  to  repayment.  In  that  case 
numerous  decisions  of  the  Department,  in  which  the  question  has  been 
involved,  are  cited,  as  well  as  the  laws  of  Dakota,  in  relation  to  the 
character,  force,  and  effect  of  a  mortgage. 

It  is  clear,  therefore,  that  the  application  of  Miss  Galpin  could  not 
be  granted,  and  your  action  in  denying  the  same  is  approved  by  the 
Department,  for  the  reasons  herein  stated. 
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PBEFJCRSNCS  RIGHT  OF  BNTRT— TRAN8FSB£B* 

TlLLINaHAST  V.  YAN  HOTJTEN. 

Tbe  preferred  right  of  a  successfdl  contestant  is  personal  and  can  not  be  transferred 
to  another.  A  transferee  in  such  case  acquires  no  right  that  he  can  assert  aa 
against  the  intervening  entry  of  another. 

Fir»t  Assistant  Seoretai'y  Chandler  to  the  Commissioner  of  the  Qeneral 

Land  Office,  October  20^  1892. 

The  tracts  involved  in  this  case  are  the  W.  J  of  NB.  J  and  IS.  J  of 
KW.  4,  Sec.  27,  T.  21  N.,  B.  17  W.,  NeUgh  land  district,  Nebraska. 

It  appears  that  on  Jnly  3, 1888,  Ralph  Van  Hoiiten  filed  pre-emption 
declaratory  statement  for  said  tracts  aDeging  settlement  the  same  day 
and  on  July  29, 1889,  after  due  publication  the  defendant  submitted  final 
proof  and  at  the  same  time  and  place  Tillinghast  filed  a  protest  against 
the  acceptance  of  said  proof  alleging  that  defendant's  settlement  was  ^ 
made  subsequent  to  that  of  the  protestaut  and  that  defendant's  im- 
provements were  made  for  the  benefit  of  his  uncle  J.  G-.  Van  Houten, 

The  witnesses  for  the  defendant  were  cross-examined  and  a  large 
amount  of  other  testimony  taken  from  day  to  day  before  the  clerk  of 
the  court  of  Ijoup  county,  Nebraska,  until  the  case  closed  August  13, 
1888,  when  the  same  was  transmitted  to  the  local  officers  for  their  ac- 
tion. 

After  due  consideration,  the  register  and  receiver  decided  in  favor 
of  Van  Houten  and  recommended  the  cancellation  of  the  plaintifiPs 
homestead  entry.  Upon  the  case  being  appealed  and  considered  by 
yon,  under  date  of  November  21, 1891,  you  affirmed  the  decision  of  tlie 
local  officers,  accepted  the  proof  of  the  defeuiiant  and  directed  that^ 
if  the  purchase  money  was  paid  within  thirty  days  from  receipt  of  no- 
tice, final  papers  should  issue  and  protestant's  homestead  entry  be  can- 
celed. 

February  8, 1892,  you  advised  the  local  officers  that  as  the  defend- 
ant's cash  entry  had  now  become  of  record,  that  protestant's  home- 
stead entry  was  canceled  and  said  cash  entry  approved. 

On  February  2, 1892,  the  local  officers  transmitted  the  appeal  of  the 
plaintiff,  wMch  it  appears  was  filed  in  time,  but  had  not  reached  the 
case  at  the  date  of  your  action  of  February  8,  hence  on  February  27, 
following  you  rescinded  the  cancellation  of  his  entry  and  held  the  same 
awaiting  departmental  action  on  the  appeal. 

It  appears  that  Van  Houten,  after  due  notice,  made  proof  on  his 
pre-emption  filing  alleging  settlement  July  3, 1888,  but  that  he  actually 
commenced  the  foundation  of  his  house  on  the  evening  of  the  day  pre- 
vious; that  Tillinghast  made  his  entry  July  14, 1888,  eleven  days  after 
defendant's  filing  had  become  of  record  and  therefore  he  had  notice  of 
the  prior  claim. 

It  seems  that  Tillinghast  purchased  the  preference  right  of  one  O.  I. 
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Bragg,  n  sttoooBsftil  oontestant  of  n  former  entry  on  the  land  in  dispute, 
and  upon  this  he  relied  for  his  claim. 

The  law,  however,  provides  that  the  contestant  who  prooores  the 
cancellation  of  an  entry  shall  have  a  preference  right  of  entry  and  the 
Department  has  repeatedly  held  that  this  right  is  a  personal  one  which 
can  not  be  transferred  to  another.  Welch  t^.  Dnncan  et  aU  (7  L.  D., 
186) ;  Kellem  r.  Ludlow  (10  L.  D.,  560).  • 

As  the  protestant  was  not  entitled  to  any  preference  right,  it  follows 
that  the  only  question  in  this  case  is,  did  the  defendant  make  improve- 
ments upon  the  land  and  establish  a  residence  thereon  prior  to  that 
of  the  plaintiff.  The  record  shows  that  he  commenced  his  improve* 
ments  about  the  2nd  or  3rd  of  July,  1888,  and  that  his  house  was  fin* 
ished  and  he  residing  therein  within  ftfteen  days  after  date  of  filing; 
that  on  July  13, 1888,  plaintiff  had  some  breaking  done  upon  the  land 
and  it  is  admitted  by  him  as  well  as  by  his  witnesses  who  did  the 
breaking  that  they  saw  the  foundation  of  defendant's  house  and  knew 
of  the  claim  upon  the  land. 

After  a  careftil  examination  of  the  testimony  in  this  case,  I  am  sat- 
isfied that  Van  Houten  has  the  better  right  to  the  land  and  therefore 
that  his  proof  should  be  accepted  and  the  entry  of  protestant  canceled. 

Your  decision  is  therefore  affirmed. 


pi«at  of  subvbt— corbectiok  of  plat. 

Oablos  G.  Bubb. 

In  OMe  of  a  disorepanoy  between  the  plat  of  sarvey  in  the  local  office,  and  the  one 
on  file  in  the  General  Land  Office,  an  entry  allowed  in  accordance  with  the  for- 
mer may  be  permitted  to  stand,  with  a  view  to  its  approval  when  the  plat  in  the 
General  Land  Offioe  has  been  correoted. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  20^  189J9. 

I  have  considered  the  appeal  by  Carlos  0.  Burr,  transferee  of  James 
H.  Priest,  who  made  pre-emption  cash  entry  No.  3781,  on  December  7, 
1886,  for  the  N.  i  of  NB.  J,  Sec.  26,  T.  1  N.,  K.  41  W.,  lots  4  and  5,  Sec. 
19,  and  lot  2,  Sec.  30,  T.  1 N.,  R.  40  W.,  McOook  land  district,  Nebraska, 
from  your  decisions  of  June  18, 1890,  and  February  7, 1891,  requiring 
new  advertisement  and  proof  upon  said  entry. 

From  your  let^r  of  March  8,  1892,  transmitting  the  record  in  the 
ease,  it  appears  that  sections  19  and  30,  T.  1 N.,  B.  40  W.,  are  traversed 
by  a  meandered  stream,  necessitating  the  lotting  of  the  tracts  abutting 
tiicEreon. 

In  the  numbering  of  these  lots  it  appears  that  the  plat  retained  in 
tlie  local  office  is  di£BMrent  from  that  on  file  in  yonr  office. 

Priests  emtry  was  made  according  to  the  plat  on  file  in  the  local 
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office,  and  when  examined  in  your  office  it  was  fonnd  that  the  nnmbers 
given  did  not  correspond  with  your  plat,  and  for  this  reason  a  new 
advertisement  was  directed. 

Priest  having  sold  oat  had  left  the  land  and  could  not  be  fonnd,  but 
Burr,  his  transferee,  responds  and  appeals  from  such  requirement. 

Tour  letter  of  transmittal  states  that: 

It  is  to  be  regretted  that  this  disoTepancy  was  not  diaoovered  sooner,  but  in  view 
of  the  fact  that  the  greater  portion  of  the  land  in  said  seetions  19  and  30  has  been 
patented  or  disposed  of  according  to  plat  of  soryey  on  file  in  the  local  office,  I  re- 
spectfally  suggest,  as  the  simplest  arrangement  of  the  matter,  that  diagrams  of  said 
sections  19  and  30,  numbered  in  accordance  with  the  plat  in  the  local  office,  be  pre- 
pared by  this  office  and  attached  to  the  plats  here  and  at  Lincoln,  Nebraska,  with  a 
eertifii^ste  that  said  diagrams  are  attached  as  a  correction  of  the  plats,  to  cause  them 
to  agree  with  the  duplicate  plat  and  with  the  entries  made  and  patented  in  said  sec- 
tion, and  that  the  entry  of  Priest  be  then  accepted  with  its  present  description. 

This  seems  to  be  the  only  reasonable  solution  of  the  difficulty,  and 
you  will  take  such  action  as  is  necessary  to  make  it  effective. 

Tour  order  requiring  new  advertisement  and  proof  upon  Priest's 
entry  is  therefore  set  aside,  and  the  papers  in  the  case  are  herewith 
returned. 


BoBEBTs  V.  Gordon. 

Motion  for  review  of  departmental  decision  of  May  6, 1892, 14  L.  D.^ 
475,  denied  by  Secretary  Noble,  October  26, 1892. 


TIMBEB  CTTI/TirRE  BNTBT-BXCESSIVE  ACBEAGE. 

Fbank  Eaton  (On  Review). 

Payment  for  the  excess  of  acreage  over  one  hundred  and  sixty  acres  in  a  timber  cnl- 
tnre  entry  is  a  proper  requirement  though  such  entry  may  have  been  made  prior 
to  the  regulation  of  March  28»  1880. 

Secretary  Noble  to  the  Commissioner  of  the  OenercU  Land  Office^  October 

26^  1892. 

I  have  considered  the  motion  for  review  of  departmental  decision 
dated  May  3, 1892,  (14  L.  D.,  450)  filed  by  Frank  Baton,  and  transmitted 
with  your  letter  "G"  dated  July  13, 1892. 

Said  decisiou  held  that  said  Eaton  must  <^  relinquish  one  legal  sub- 
division of  the  land,  or  pay  cash  for  the  excess  over  one  hundred  and 
sixty  acres"  of  land  covered  by  his  timber  culture  entry  !N'o.  2602  of  the 
NW.  i  of  Sec  2,  T.  11  S.,  R.,  21  W.,  made  November  29, 1878,  at  Wa- 
Keeuey  land  office,  in  the  State  of  Kansas. 

Final  proof  was  tendered  by  said  Eaton  on  November  23, 1891,  and 
rejected  by  the  local  officers  because  the  claimant  refused  to  pay  for 
22.28  acres,  the  excess  over  one  hundred  and  sixty  in  his  said  entry. 
The  claimant  appealed  and  your  office  affirmed  the  action  of  the  local 
officers,  calling  their  attention  to  your  letter  ^^O"  of  March  28, 1880,  to 
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them,  in  which  they  were  ^^  directed  to  require  claimants  who  had  made, 
and  who  may  hereafter  make,  timber  culture  entries  for  a  tract  of  land 
embracing  more  than  one  hundred  and  sixty  acres,  to  pay  for  the  excess 
in  area  over  one  hundred  and  sixty  acres."  The  claimant  appealed, 
alleging  <^that  you  erred,  because  the  timber  culture  act  permits  an 
entryman  to  take  a  quarter  section,  and  does  not  specifically  require 
him  to  pay  for  the  excess  over  one  hundred  and  sixty  acres." 

The  Department  in  said  decision  modified  your  judgment  by  allow- 
ing the  claimant  to  either  pay,  or  relinquish  a  legal  subdivision  so  as 
to  bring  the  area  within  the  required  limits. 

In  said  motion  it  is  claimed  that  said  departmental  decision  ^^omits 
all  or  any  consideration  of  claimant's  appeal,  based  upon  the  fact  that 
his  said  timber  culture  entry  was  made  nearly  two  years  prior  to  the 
date  of  Oommissioner  Williamson's  rule  of  March  28,  1880,  requiring 
timber  culture  entrymen  to  pay  for  the  land  embraced  in  their  respect- 
ive entries  in  excess  of  one  hundred  and  sixty  acres." 

Although  no  special  reference  is  made  in  said  decision  to  the  length 
of  time  said  entry  was  made  prior  to  said  order  of  1880,  it  by  no 
means  follows  that  the  XK)int  made  by  the  appellant  was  not  considered, 
for  the  decision  expressly  states  the  date  when  said  entry  was  made 
and  distinctly  ruled  that  the  claimant  must  either  pay  the  excess  or 
relinquish  one  of  the  legal  subdivisions.  There  is  no  force  in  the  con- 
tention of  the  claimant  that  his  entry  having  been  made  in  accordance 
with  the  rules  and  regulations  of  the  Department  should  not  be  affected 
by  a  subsequent  requirement  of  the  Oommissioner,  for  the  reason  that 
said  entry  was  not  allowed  in  accordance  with  the  rules  and  regulations 
of  the  Department. 

In  the  Circular  of  Instructions  dated  June  27, 1878,  it  is  said — <<Not 
more  than  one  hundred  and  sixty  acres  of  any  one  section  can  be 
entered  under  this  act,  and  no  person  can  make  more  than  one  entry 
thereunder."  (2  0.  L.  L.,  p.  650  n  No.  3.)  This  regulation  was  in  force 
when  said  entry  was  made,  and  hence  the  claimant  cannot  successfully 
contend  that  an  entry  of  one  hundred  and  eighty  acres  is  within  the 
limit  prescribed. 

The  motion  must  be,  and  it  is  hereby  denied. 


CONTEST- PRIOR  SETTLEMENT  RIGHT. 

BUBBUS  V.  Oantbel. 

A  contest,  based  solely  on  on  alleged  prior  settlement  right,  to  be  efFeotive  as  against 
a  subsequent  entry  of  record  should  be  brought  within  the  period  provided  by 
law  for  the  assertion  of  settlement  claims. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office^  October 

26 J 1892. 

This  is  a  motion  by  Frederick  Burrus  for  a  <' rehearing  and  review^  ^ 
of  the  decision  rendered  by  this  Department  April  29, 1892,  in  the  case 
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of  said  Barras  v.  Eli  A.  Gantrel,  inyolving  the  3. }  of  SW.  ^  Sec.  7,  T. 
9  ^.j  E.  3  E.,  Saute  Fe,  New  Mexico. 

Said  section  7  had  been  within  the  portion  of  titie  grant  to  the  At- 
lantic and  Pacific  Baihroad  Company,  forfeited  by  the  act  of  July  6, 
1886,  24  Stat.,  123,  and  became  subject  to  entry  by  direction  of  your 
office  on  January  25, 1887. 

On  January  26, 1887,  Gantrel  made  timber-culture  entry  for  the  same, 
and  on  August  18, 1887,  Burrus  filed  an  affidavit  of  contest  against 
said  entry,  alleging  residence  upon  and  improveBo^nt  of  the  land  since 
March,  1883. 

Before  the  land  was  opened  to  entry,  and  on  August  31, 1886,  Burros 
applied  to  enter  the  same  together  with  the  S.  }  of  SB.  ^  of  Sec  7,  in 
said  town  and  range.  This  application  was  rejected  at  the  local  office 
for  conflict  with  said  grant  and  for  the  additional  reason  that  ^'the 
proper  fees  did  not  accompany  the  papers."  So  far  as  now  appears, 
Burrus  took  no  appeal  from  this  action. 

From  the  testimony  submitted  at  the  hearing  upon  said  contest^  this 
Department  found — 

that  BaiTos  went  into  posaessioQ  of  th«  land  la  the  Hpring  of  1868;  fixed  up  a  reoi- 
dence  oa  the  S.  ^  of  the  SW.  i  of  said  Sec.  1,  and  moved  into  it;  that  he  repaired 
some  stables  on  the  same  subdivision ;  that  both  tracts  are  partially  encloeed  by 
some  fencing;  the  entire  improvements  he  estimates  at  two  hundred  and  fifty  dol- 
lars, of  whieh  but  small  part— a  few  acres  of  breaking  and  a  little  of  the  fencing 
are  on  the  tatact  in  coatroversy. 

It  was  held,  however,  in  the  decision  complained  of  that  conceding 
Burrus'  prior  right  by  reason  of  hia  residence  and  improyement,  as 
aforesiiid,  '^  he  lost  the  same  by  his  laches  in  failing  to  make  the  entry 
within  the  time  allowed  bylaw  after  the  land  became  subject  to  entry,* 
that  is,  the  period  of  three  months.  See.  2,  act  May  14, 1880  (21  StaL, 
140);  Sec.  2265,  B.  S. 

Your  judgment  allowing  Oantrel^s  entry  to  remain  intact  was  aoeofd- 
ingly  affirmed. 

The  pending  motion  is  based  upon  Ats  assignments  of  error,  which 
contain  but  two  material  allegations:  First,  that  Gantrel  was  shown 
by  the  testimony  to  have  failed  to  comply  with  the  timber-culture  law, 
and  second,  that  as  any  ap^ieation  for  entry,  which  he  (Burrus)  might 
have  made  ''  within  three  months  after  the  land  was  subject  to  entry 
would  have  been  rejected"  because  of  OantrePs  entry,  be  was  not  guilty 
of  laches. 

The  question  of  OantrePs  compliance  with  the  timber-culture  law  was 
not  raised  in  the  complaint,  and  can  not  now  be  considered  as  a  ground 
for  review. 

As  to  the  second  alleged  error,  it  may  be  said  that  Burrus  is  correct 
in  stating,  as  he  does  in  efiect,  that  after  the  allowance  of  Oantrel's 
entry,  he  could  only  assert  his  settlement  right  by  a  contest  against 
that  entry.  But  bis  settlement  gave  him  the  right  of  entry  over  inter- 
vening claimants^  only  for  the  statutory  period.    A  contest  suidi  ss 
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fbiSy  baaed  solely  upon  piFior  settlement,  to  be  effeotive  as  against  a 
sabseqaent  entry  of  record  should  kave  been  brou^t  within  the  time 
BO  limited. 

Burrus  did  not  initiate  his  contest  until  after  the  expiration  of  more 
than  six  months  from  January  25, 1887,  the  date  when  his  settl^nent 
right  began.  It  follows  that  his  contest  is  out  of  time  and  that  his 
rights  are  inferior  to  those  of  Gantrel. 

The  motion  is  denied. 


HOMESTEAD  CONTEST-MENTAL  IKCOMPETENCT, 

Olhstead  v.  Milleb. 

It  is  Aot  within  the  pTovmee  of  the  Department  ta  determine  the  mentsl  oapaoity  of 
an  entryman  under  a  charge  that  he  is  an  '^  idiot  and  inoompetent  to  enter  pnblie 
land.''  The  mental  stataa  of  the  entryman  shonld  be  ascertained  in  accordance 
with  the  laws  of  the  State  in  which  he  resides. 

First  Assistant  Secretary  Chandler  to  the  Oammissianer  of  the  Oeneral 

Land  Office^  October  26^  1892, 

The  land  involTed  in  this  appeal  is  the  NE.  \  of  Sec.  33,  T.  34,  B.  24, 
Valentine,  Nebraska^  land  distiict. 

It  api>ear8  by  the  record  in  this  case,  that  Oscar  Miller  made  home- 
stead  entry  of  the  land  in  controversy  May  20, 1884.  On  July  30, 1889, 
Arland  E.  Olmstead  filed  an  affldayit  of  contest  alleging — 

That  said  Oscar  Miller  is  an  idiot  and  incompetent  to  enter  land  of  the  pnblie  do- 
main; that  said  H.  £.  was  entered  throagh  the  contrivance  andfrandof  one  Dr. 
Meeoham,  at  whose  honse  said  Miller  U^ed,  and  for  whose  use  and  benefit  said  land 
was  taken  and  that  said  Meecham  weU  knowing  that  said  MUler  was  idiotic  and 
liMMMMpeteat  to  take  said  land,  fraadnlenUy  procured  said  eoiiy  to  be  made  fet  his 
own  as6  and  benefit,  sad  not  fov  the  use  and  bene^t  of  said  MiUer. 

A  hearing  was  had  before  the  local  officers  and  they  dedded  '^that 
the  contestant  has  sustained  his  allegations,  therefore  respectfoUy  reo- 
ommend  that"  the  entry  be  canceled.  Miller  appealed  and  yon  by 
letter  of  Kovember  16, 1891,  reversed  theur  decision,  whereupon  Olm- 
stead appealed,  aHeging  substantially  that  yerar  decision  is  against  the 
law  and  the  endence. 

The  teetinumy  in  this  case  shows  that  the  elaimant  is  a  weak  minded 
person,  whether  he  is  able  to  transact  any  bnsiness  or  not  is  not  clearly 
shown,  but  ttat  he  is  able  to  and  does  work  is  clearly  established.  It 
seems  t^t  when  directed  what  todo  he  does  it.  The  first  year  he  had 
#ve  or  six  aeres  under  oultiyation  and  each  subsequent  year  he  added 
about  five  acres,  until  in  1889,  he  had  about  thirty  acres  und^  culti- 
Tation.  He  had  some  fruit  trees  and  berry  vines  and  a  log  house,  or 
dug-out  twelve  by  fourteen  feet,  in  which  he  has  lived,  x^^a^^tically,  all 
the  time.  The  claimant  has  been  known  to  Dr.  Meeeham  for  twelve 
years  and  prior  to  his  homestead  entry  had  lived  with  him.    He  is  not 
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the  legally  appointed  goardian  of  Miller  and  so  far  as  the  testimony^ 
shows  he  has  none.  But  I  take  it,  from  the  testimony,  that  I>r. 
Meecham  has  looked  after  him.  Their  lands  join  and  it  is  true  thafe 
Miller  used  Meecham's  team  for  cultiyating  his  land  and  also  worked 
some  for  Meecham,  and  it  is  probably  true  that  he  furnished  the  claim- 
ant with  the  necessaries  of  life  though  the  doctor  says  he  worked  and 
paid  for  it. 

Aside  from  the  fact  that  Miller  is  weak-minded,  I  do  not  think  the 
charges  in  the  affidavit  of  contest  are  sustained.  I  also  find  as  a  £Ekct 
that  so  far  as  disclosed  by  the  testimony  Miller  has  complied  with  the 
law. 

The  presumption  of  the  law  is,  that  Miller  is  of  sound  mind  and  it 
stands  until  he  is  adjudged  to  be  otherwise  by  a  court  of  competent 
jurisdiction.  There  is  no  competent  evidence  in  the  record  to  justify 
the  department  in  finding  that  this  entryman  is  incapable  of  taking 
care  of  his  estate.  On  the  contrary,  the  evidence  shows  that  Mr.  Mil- 
ler is  ordinarily  industrious  and  has  improved  his  land  as  fuUy  as  his 
circumstances  will  justify.  Again,  the  question  as  to  whether  he  is 
'^ idiotic  and  incompetent"  to  transact  business  is  one  which  I  think  is 
not  within  the  province  of  this  department  to  decide.  This  is  a  ques- 
tion that  should  be  determined  under  the  laws  Of  the  State  in  which 
tbe  claimant  resides.  I  am  not  satisfied  that  this  entry  should  be  can- 
celed upon  the  showing  here  made,  hence  your  judgment  is  aflOrmed. 


PBACTICnS- APPEAL— RULE  48. 

« 

Obass  v.  Nobthbop. 

Where  an  appeal  from  the  local  office  is  dismlBsed  as  insnffloient  the  deofsion  below 
as  to  the  facts  should  not  be  disturbed  except  nnder  the  proYiaiona  of  Bole  48  of 
practice. 

First  Assistant  Secretary  Chandler  to  the  Oommissumer  of  the  Oeneral 

Land  Office,  October  25^  1892. 

On  the  27th  of  November,  1885,  Jessie  L.  Northrop  made  timber  culr 
ture  entry  for  the  SE.  ^  of  the  SE.  ^,  and  for  lots  1,  2,  3  and  4  of  Sec 
22,  T.  18  S.,  E.  1  W.,  S.  B.  M.,  Los  Angeles  land  district,  Oalifomia, 
which  was  contested  by  Gerhard  Grass  on  the  2d  of  May<,1889,  alleging 
that  Northrop  had  not  complied  with  the  timber  culture  law. 

A  hearing  was  appointed,  the  testimony  in  the  case  being  taken  be- 
fore the  county  clerk  of  San  Diego  county,  who  was  appointed  a  com- 
missioner for  that  purpose.  After  considering  the  evidence,  the  local 
officers,  on  the  23d  of  September,  1889,  united  in  a  decision  in  &vor  of 
the  claimant,  and  recommending  that  the  contest  be  dismissed.  A  re- 
hearing was  applied  for,  which  was  denied  by  them  on  the  12th  of  De- 
cember, 1889. 
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An  appeal  from  the  a<$tion  of  the  local  officers  was  taken  tx)  your 
office^  which,  upon  motion  of  the  claimaut,  was  dismissed  by  you  on  the 
23d  of  December,  1891,  as  not  having  been  taken  in  time.  After  dis- 
missing the  appeal,  you  examined  the  evidence  in  the  interest  of  the 
government,  and  on  the  said  23d  of  Pecember,  1891,  reversed  the  de- 
cision of  the  local  officers,  and  held  the  entry  of  Northrop  for  cancella- 
tion. An  appeal  on  his  part,  from  that  part  of  your  decision  holding 
her  entry  for  cancellation,  brings  the  case  to  the  Department. 

In  the  notice  of  appeal  it  is  claimed  that  the  dismissal  of  the  appeal 
to  your  office,  closed  the  case,  and  that  under  rule  48  of  the  rules  of 
practice,  the  decision  of  the  local  officers  then  became  final  as  to  the 
facts,  and  could  not  be  disturbed  by  you,  no  fraud  or  gross  irregularity 
being  suggested  on  the  face  of  the  papers;  the  decision  not  being  con- 
trary to  existing  laws  or  regulations;  the  local  officers  having  joined 
therein,  and  the  party  against  whom  the  decision  was  rendered  having 
been  duly  notified  of  the  decision  and  of  his  right  to  appeal  therefrom. 

No  appeal  is  taken  from  that  part  of  your  decision  of  December  23, 
1891,  in  which  you  dismissed  the  appeal  of  Grass  from  the  decision  of 
the  local  officers.  When  that  appeal  was  dismissed,  the  case  was  in 
the  same  situation  as  if  no  appeal  had  been  taken  or  attempted.  The 
only  question  in  this  case  is  that  of  fact,  as  to  whether  Miss  Northrop 
had  or  had  not  complied  with  the  law  under  which  her  entry  was  made. 
TTpon  this  question  the  local  officers  conclude  their  decision  by  saying: 

The  tesfcimony  is  oonfliotlng,  bat  the  weight  of  the  evidence  goes  to  show  a  com- 
pUanee  with  the  law  by  claimant.  We  therefore  reoommend  that  this  contest  be 
dlBmissed. 

In  the  case  of  Farris  v,  Mitchell  (11  L.  D.,  300),  it  was  held  that  in 
the  absence  of  an  appeal,  a  decision  of  the  local  office  is  final  as  to  the 
facts,  and  will  not  be  disturbed  by  the  Oommissioner,  except  under  the 
provisions  of  rule  48  of  practice.  The  provisions  of  rule  48  I  have 
already  given  in  substance. 

In  the  case  of  Hazard  v.  Swain  (14  L,  D.,  230),  the  case  of  Farris  v. 
Mitchell  was  cited,  and  rule  48  was  quoted,  and  your  decision  was  set 
aside,  because  you  had  reversed  the  decision  of  the  local  officers  on  a 
question  of  fa-ct,  without  an  appeal.  In  that  case,  your  decjision  awarded 
the  land  to  Hazard,  while  the  local  officers  had  awarded  it  to  Swain, 
and  Hazard  had  not  appealed  from  their  decision. 

The  position  of  the  Department  is,  that  as  between  the  parties  to  a 
controversy,  the  decision  of  the  local  office  is  final  as  to  the  facts,  in 
the  absence  of  an  appeal.  There  having  been  no  proper  appeal  from 
the  decision  of  the  local  officers  in  the  case  at  bar,  the  contest  of  Grass 
against  the  entry  of  Northrop  was  thereby  ended. 

This  fact,  however,  did  not  preclude  you  from  reviewing  the  decision 

of  the  local  officers,  the  case  being  considered  as  between  the  claimant 

and  the  Government.    This  was  held  in  the  case  of  Ourtiss  v.  Simmons 

(6  It.  D.,  399).    That  case  also  held  that  in  such  a  case  the  entry  should 
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be  beld  intact,  if  it  does  not  appear  illegal,  or  that  the  entryman  has 
acted  in  bad  faith. 

In  the  case  before  me,  I  do  not  find  that  the  entry  was  illegal,  or 
that  the  entryman  has  acted  in  bad  faith.  After  carefolly  examining 
the  whole  record,  I  concur  in  the  conclusion  reached  by  the  register 
and  receiver,  that  although  the  testimony  is  conflicting,  the  weight  of 
the  evidence  goes  to  show  a  compliance  with  the  law  by  claimant.  The 
entry  of  Miss  Northrop  is  therefore  held  intact,  and  that  part  of  your 
decision  of  December  23, 1891,  from  which  she  appealed,  is  reversed^ 


DECLARATOBY  STATEMENT— SECOND  FILING. 

James  H.  Gabteb. 

One  who  files  a  pre-emption  declaratory  statement,  and  transmutes  his  claim  to  a 
homt'stead  entry,  exhansts  thereby  the  pre-emptive  right  even  though  title  is 
not  acqaired  under  said  entry. 

First  Assistant  Secretary/ Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  October  24^  1892. 

On  October  2, 1888,  James  H.  Carter  made  pre-emption  cash  entry 
(No.  15,485)  covering  the  W.  J  of  the  SW.  J  of  Sec.  12  and  the  NW.  J 
of  the  NW.  i  of  Sec.  13,  T.  18  N.,  E.  12  W.,  M.  D.  M.,  at  San  Fran- 
cisco, California,  and  final  certificate  and  receipt  were  issned  to  him. 

In  his  final  proof  submitted  September  22,  1888,  before  the  county 
clerk  of  Mendocino  county,  California,  the  claimant  testified — 

I  made  a  pre-emption  filing  on  a  quarter-section  of  land  in  Oregon  and  changed 
the  same  to  a  homes tesMl,  and  had  to  leave  it  before  I  proved  up  on  account  of  the 
sickness  of  my  wife.  The  doctors  advised  me  to  leave  for  her  health.  She  had  con- 
sumption and  died  afterwards. 

By  your  letter  of  May  12, 1891,  you  held  that  this  evidence  proved 
that  he  h^d  exhausted  his  preemption  right  before  filing  upon  his  pres- 
ent claim  under  section  2261  of  the  Revised  Statutes,  and  directed  that 
the  claimant  and  any  known  transferee  be  notified  to  show  cause  within 
thirty  days  from  notice  why  said  entry  should  not  be  canceled. 

On  September  11, 1891,  the  local  oflBce  reported  that  notice  of  said 
letter  was  given  to  Berry  Wright,  the  grantee  of  said  land,  the  claim- 
ant being  dead.  And  the  affidavits  of  said  Wright  and  others  were 
forwarded  for  your  consideration. 

By  letter  of  October  19,  1891,  you  directed  the  entry  to  be  canceled, 
citing  the  cases  of  Alfred  B.  Sanford  (6  L.  D.,  103)  and  Orrin  0.  Bashaw 
(Ibid,  570). 

An  appeal  now  bnngs  the  case  before  me. 

Said  section  2261  provides  that — 

No  person  shall  be  entitled  to  more  than  one  pre-emptive  right  by  virtne  of  the 
provisions  of  section  2259 ;  nor  where  a  party  has  filed  his  declaration  of  intention 
to  claim  the  benefits  of  such  provisions,  for  one  traot  of  land,  shall  ho  file  at  any 
fntnre  time  a  second  declaration  for  another  traot. 
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This  section  was  construed  by  the  Department  in  the  cases  of  J.  B. 
Baymond  (2  L.  D.,  854)  and  Allen  v.  Baird  (6  L.  D.,  298),  which  are 
cited  with  approval  in  Sanford  v.  Sanford  (139  IT.  S.,  642,  649).  In  that 
case  it  is  said  that — 

The  prohibition  of  the  stAtute  is  without  qnalifioatioii  or  exoeptioiii  and  the  rights 
of  the  pre-emptor  must  be  measored  by  it. 

Inasmach  as  Garter  had  exhausted  his  pre-emption  right  before  he 
made  the  entry  now  in  question,  the  allowance  of  the  same  by  the  local 
officers  was  illegal^  and  your  judgment  is  affirmed. 


TIMBEB  CITLTirRV  APPLICATION— ACT  OV  MABCH  8,  1891. 

LlNDGBEN  V.  FBIBKOPP. 

A  timber  culture  application  in  which  the  preliminary  affidaylt  is  executed  outside 
of  the  district  in  which  the  land  is  situated  is  defective,  but  such  defect  may  be 
cured  by  amendment,  in  the  absence  of  any  adverse  olaimi  which  wiU  relate  baek 
to  the  date  of  the  original  application. 

The  act  of  Congress  approved  March  3, 1891,  repealing  the  timber  culture  law,  does 
not  preclade  the  allowance  of  an  application,  filed  as  of  that  date,  under  said 
law. 

Acting  Secretary  Bussey  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

November  1, 189J3. 

I  have  considered  the  case  of  Anna  M.  Lindgren  v.  Swan  J.  Fris- 
kopp  arising  upon  the  appeal  of  the  latter  from  your  decision  of  Ko- 
vember  19, 1891,  rejecting  his  application  to  make  timber-culture  entry 
of  the  SB.  4  of  Sec.  20,  T.  13  N.,  E.  43  W.,  Sidney  land  district,  Ne- 
braska. 

It  appears  that  Friskopp's  application  was  received  at  the  local  office 
at  9  o'clock  a.  m.,  March  3,  1891,  but  returned  <^for  the  reason  that  the 
affidavit  wa«  not  sworn  to  within  the  limits  of  Sidney  land  district.'' 
A  proper  affidavit  was  made,  and  on  j^Carch  10,  1891,  the  application 
was  again  presented,  but  rejected,  " for  the  reason  that  the  timber- 
culture  law  was  repealed  March  3, 1891." 

Friskopp  appealed  on  April  10,  1891. 

On  March  31, 1891,  Anna  M.  Lindgren  filed  homestead  entry  for  the 
same  tract;  and  on  July  8,  same  year,  she  filed  an  affidavit  alleging 
that  Friskopp  had  brought  the  contest  for  speculative  purposes.  On 
this  allegation  a  hearing  was  had,  as  the  result  of  which  the  local  office 
and  your  office  found  that  the  charge  was  not  sustained.  I  concur  in 
your  conclusion  in  this  respect. 

There  remains  only  the  question  whether  Friskopp's  application  to 
enter  was  made  before  the  repeal  of  the  timber-culture  law? 

The  execution  of  the  application  and  preliminary  affidavit  outside  of 
the  State  in  which  the  laud  is  situated  renders  a  timber-culture  void- 
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able;  but  saoh  defect  may  be  cured,  where  good  faith  appears  aud  no 
adverse  claim  exists,  by  amendment,  which  will  relate  back  to  the  date 
of  the  original  entry.  (See  Griffith  W.  McMillan,  8  L.  D.,  478  j  Lewis 
Holmes,  6  L.  D.,  762;  Albert  D,  Boal,  7  L.  D.,  50.) 

I  therefore  concur  in  your  conclusion  that  the  application  should  be 
considered  as  having  been  presented  on  the  3d  of  March,  1801. 

If  filed  on  March  3, 1801,  it  should  have  been  accepted.  (William  J. 
Miller,  15  L.  D.,  142.)  * 

Your  cx)nclusion  that  an  application  filed  March  3, 1801,  should  have 
been  rejected,  was  incorrect;  and  because  of  this  error,  your  decision 
is  reversed. 


BACTICE-NOTICB  OF  HBARING^-APPEAHANCB. 

GOLE  V.  Shotwell. 

An  attorney  who  filos  a  motion  for  a  new  trial,  on  behalf  of  the  defendant,  on  the 
ground  that  due  notice  of  the  former  proceedings  was  not  given,  subjects  thereby 
his  client  to  the  juriBdiotion  of  the  local  offloe;  and  if  said  motion  is  grant«dt 
notice  to  the  defendant  of  the  time  fixed  for  trial  is  sufficient  if  given  to  his  at- 
torney. 

Acting  Secretary  Bussey  to  the  Oomtniieioner  of  the  Oeneral  Land  Office^ 

November  i,  1892, 

I  have  considered  the  case  of  Omer  V.  Oole  <f.  George  0.  Shotwell, 
arising  upon  the  appeal  of  the  latter  from  your  decision  of  December  1, 
1891,  holding  for  cancellation  his  timber-culture  entry  for  the  8.  J  of 
the  NW.  i  of  8ec.  28,  T.  38  N.,  B.  8  E.,  Del  Norte  land  difltriot,  Colo- 
rado. 

The  facts  of  record  are  sufficiently  set  forth  in  your  decision.  At  the 
first  hearing  had  the  defendant  defaulted;  but  it  was  held  that  he  had 
not  received  due  notice,  and  a  rehearing  was  granted.  At  the  second 
hearing  he  again  defaulted.  The  testimony  adduced  on  the  part  of  the 
contestant  made  a  prima  facie  showing  of  feilure  to  comply  with  the  re- 
quirements of  the  law;  but  the  defendant  again  alleged  that  he  had 
not  received  due  and  legal  notice  of  the  hearing,  inasmuch  as  such 
notice  had  not  been  served  upon  him  personally,  but  upon  his  attorney. 

Ton  decided  that  the  notice  was  sufficient,  and  held  the  entry  for 
cancellation. 

The  appeal  is  based  upon  the  one  ground,  that  you  erred  "  in  decid- 
ing that  the  registor  and  receiver  had  jurisdiction  in  the  case,  service 
having  been  had  ux>on  defendant's  attorney,  and  not  upon  defendant 
in  person." 

After  the  first  hearing,  (which  was  had  on  June  19, 1889)  counsel  for 
defendant,  on  August  17,  same  year,  filed  a  motion  for  a  new  trialj  on 
the  ground  that  his  client  had  not  received  due  and  legal  service  of  the 
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ftnrmer  heating.  Bj  makini;  said  motion  lie  embjected  his  client  to  the 
jurisdiction  of  the  court  5  and  when  the  attorney  of  record  was  duly  no- 
tified of  the  day  that  had  been  fiiced  for  the  trial  that  had  been  granted 
in  accordance  with  his  request,  notice  to  him  was  notice  to  his  cli^it« 
(Clark  V.  ShufT  et  al.,  7  !>.  D.,  252). 
Your  decision  is  affirmed* 


TUTBEB-GULTITRR  CON'TBST-^KEIilN^QiriSHMIBNT-AFPUOATION. 

Edwabds  v.  Kemp  bt  al. 

Two  entries  of  the  same  land  shonld  not  be  allowed  of  record  at  the  same  time. 

An  aUegation  that  the  entryman  has  executed  a  relinquishment,  if  established,  does 
not  call  for  a  judgment  of  cancellation  in  the  absence  of  fraud  or  bad  faitii  on 
the  part  of  the  entryman. 

The  rights  secured  by  an  application  to  enter,  filed  with  a  timber  onltnre  contest, 
depend  upon  the  establishment  of  the  charge,  and  if  the  eontest  falls  the  appli- 
cation falls  with  it. 

Acting  Secretary  Bussey  to  the  Commissioner  of  the  General  Land 

Office^  November  5, 1892. 

On  the  26th  of  April,  1881,  William  Harrison  Taylor  made  timber 
culture  entry  for  the  NW.  J  of  Sec,  14,  T.  3  N.,  B-  28  W*,  McCook  land 
district,  IN'ebraska. 

Over  nine  years  thereafter,  to  wit,  on  the  23d  of  May,  1890,  Ephraim 
W.  Edwards  filed  an  affidavit  of  contest  against  said  entry,  cdleging 
that  Taylor  made  said  entry  for  speculative  purposes,  and  not  in  good 
faitb,  and  that  he  had  sold  his  rights  to  the  same.  He  accompanied 
his  contest  affidavit  with  an  application  to  make  entry  for  the  land. 
His  application  to  enter  was  rejected,  on  account  of  the  existing  entry 
of  Taylor,  but  a  hearing  was  appointed  for  the  12th  of  September,  1890^ 
to  determine  the  truth  of  the  charges  contained  in  his  contest  affi- 
davit. 

On  the  27th  of  May,  1800,  Edwin  Kemp  filed  the  relinquishment  of 
Taylor  for  the  tract,  and  his  own  application  to  make  timber  culture 
entry  therefor.  His  application  was  accepted,  and  his  entry  allowed^ 
subject  to  any  rights  which  Edwards  might  have  to  the  land  on  ac* 
count  of  his  contest.  On  the  said  27th  of  May,  Edwards  renewed  his 
application  to  enter  the  land,  which  was  rejected  on  account  of  the 
prior  entry  of  Kemp.  From  the  action  of  the  local  officers  Edwards 
appealed  to  your  office. 

On  the  25th  of  August,  1890,  yon  approved  the  action  of  the  local 
officers  in  rejedting  the  application  of  Edwards  to  make  entry  for  the 
land,  in  view  of  the  fact  that  the  hearing  appointed  on  the  filing  of  his 
eontest  affidavit  had  not  yet  been  held,  and  he  had  not  shown  that  th« 
lelinqalshment  of  Taylor  was  the  result  of  his  eontest    You  also  di- 
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rected  the  local  oflQcers  to  notify  Kemp  of  the  hearing,  and  allow  him  to 
be  heard  in  support  of  his  entry. 

From  your  decision  of  August  26, 1890,  Edwards  appeals  to  the  De- 
partment. 

The  hearing  appointed  to  determine  the  truth  of  the  charges  con- 
tained in  the  contest  affidavit  of  Edwards  against  the  entry  of  Taylor, 
took  place  in  September,  1890,  and  resulted  in  a  joint  decision  by  the 
local  officers,  in  which  they  recommended  that  the  contest  be  dismissed. 
"So  appeal  was  taken  from  such  decision,  and  after  considering  the  case, 
you  affirmed  the  action  of  the  local  officers  on  the  3d  of  March,  1892, 
and  closed  the  case. 

The  only  question  presented  bj  the  appeal  before  the  Department  is, 
did  the  local  officers  and  your  office  err  in  rejecting  the  application  of 
Edwards  to  make  entry  for  the  land  in  question,  while  the  entry  of 
Taylor  was  in  forcet  In  the  case  of  Swims  v.  Ward  (13  L.  D.,  636),  it 
was  held  that  an  entry  properly  made,  at  a  time  when  the  land  is  sub- 
ject to  appropriation,  must  remain  of  record  until  it  is  properly  can- 
celed, or  results  in  a  patent,  and  that  two  entries  for  the  same  land 
could  not  be  allowed  of  record  at  the  same  time.  Applying  that  rule 
to  the  case  at  bar,  and  it  is  dear  that  it  would  have  been  error  to  have 
allowed  his  entry,  when  his  application  was  presented,  on  the  23d  day 
of  May,  1890.  Taylor's  entry  remained  of  record  until  May  27,  when  it 
was  canceled  by  relinquishment,  and  the  entry  of  Kemp  immediately 
allowed. 

At  this  time  the  contest  proceeding  of  Edwards  against  the  entry 
of  Taylor  was  pending,  having  been  initiated  on  the  23d  of  May,  1890, 
four  days  prior  to  the  entry  of  Kemp.  K"otice  of  contest,  however,  was 
not  served  upon  Taylor  until  the  28th  of  June,  1890.  Kemp  knew 
nothing  about  the  contest,  until  he  went  to  the  land  office  to  file  Tay- 
lor's relinquishment  and  make  his  own  entry.  Kotice  of  the  hearing 
was  accepted  by  him  on  the  25th  of  August,  1890.  Both  the  contestant 
and  Kemp  were  present  at  the  trial,  at  which  no  attempt  was  made  to 
show  that  the  timber  culture  law  had  not  been  fhlly  compUed  with, 
during  the  nine  years  in  which  Taylor's  entry  remained  in  force. 

A  relinquishment  filed  during  the  pendency  of  a  contest,  renders  the 
land  subject  to  entry,  but  the  entryman  will  take  the  tract  subject  to 
the  rights  of  the  contestant.  If  his  charges  are  sustained  by  the  evi- 
dence submitted  at  the  hearing,  he  will  be  entitled  to  a  preference 
right  to  enter  the  land,  and  the  intermediate  entrj^ man  will  be  required 
to  show  cause  why  his  entry  should  not  be  canceled. 

The  relinquishment  of  Taylor  was  dated  April  1, 1890,  nearly  two 
months  before  Edwards  initiated  his  contest.  It  is  clear,  therefore, 
that  it  was  not  the  resu  It  of  such  contest.  This  fact,  however,  could 
not  interfere  with  the  right  of  Edward  s,  had  Taylor  failed  to  comply 
with  the  law.  In  the  case  of  Mitchell  v.  Bobinson  (3  L.  D.,  646),  it 
was  held  that  the  preference  right  of  entry  accorded  the  contestant* 
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rests  entirely  upon  his  success  in  the  contest  he  has  initiated,  and  that 
right  may  not  be  defeated  by  means  oi  a  relinquishment,  dated  prior 
to  the  contest,  but  filed  during  its  pendency.  The  same  doctrine  was 
repeated  in  the  case  of  Sorenson  v.  Becker  (8  L.  D,,  357),  which  held  that 
in  case  of  a  timber  culture  contest,  accompanied  by  an  application  to 
enter,  the  right  of  the  contestant  depends  upon  the  establishment  of 
the  default  alleged  against  the  entryman;  but  such  right  cannot  be 
defeated  by  a  relinquishment  filed  afk^r  the  initiation  of  the  contest. 

On  the  part  of  Edwards  it  is  contended  that  his  application  to  enter 
the  land,  filed  with  his  affidavit  of  contest,  operated  to  reserve  the  land 
in  his  favor,  whenever  it  became  subject  to  entry,  no  matter  from  what 
cause.  The  case  of  Baser  v,  Keech  et  al.  (7  L.  D.,  25),  is  cited  in  sup- 
port of  this  doctrine.  That  case  fails  to  sustain  such  claim.  In  that 
case  it  is  said:  Kiser  having  presented  his  application  to  enter  the 
land  in  question,  along  with  his  contest  filed  March  13,  1886,  such 
application  operated,  wpon  the  ascertainment  of  the  default,  to  reserve 
the  land,  etc. 

In  the  affidavit  of  contest  in  the  case  at  bar,  there  was  no  default 
charged  against  the  entryman.  It  was  simply  charged  that  the  entry 
was  made  for  speculative  purposes,  because  nine  years  after  his  entry 
the  entr3rman  sold  his  improvements  for  $2,000  and  executed  a  relin- 
quishment 

The  facts  brought  out  upon  the  trial,  were  that  Edwards,  as  agent  for 
one  J.  W.  Dolan,  had  sold  to  J.  J.  Kemp,  the  father  of  Edwin,  a  tract  ot 
land  embracing  a  thousand  acres  or  more.  The  land  embraced  in  Tay- 
lor's entry  was  so  situated  in  connection  with  this  thousand-acre  tract, 
that  Kemp  wanted  that  included  in  his  purchase.  Edwards,  or  Dolan, 
undertook  to  secure  Taylor's  relinquishment,  and  the  land  was  accord- 
ingly included  in  the  sale  to  Kemp.  This  was  in  March,  and  in  April 
the  relinquishment  was  secured. 

It  seems  that  Dolan  paid  Edwards  the  commission  agreed  upon 
for  making  the  sale,  but  he  also  wanted  Kemp  to  pay  him  $550.  This 
Kemp  declined  to  do.  Both  Edwards  and  Kemp  were  residents  of 
Lexington,  Illinois.  Kemp  gave  the  relinquishment  to  his  son,  Edwin, 
who  was  taken  sick  soon  after,  and  was  unable  to  make  the  journey  to 
l^ebraska  until  in  May.  Edwards  saw  the  young  man  on  the  20th  of 
that  month,  and  asked  him  when  he  was  going  out  to  file  the  relinquish 
ment,  and  Edwin  told  him  he  should  start  on  the  22d.  Upon  ascertain- 
ing this  fact,  Edwards  started  for  ]>rebraska  on  the  evening  of  the  20th, 
and  filed  his  contest  on  the  23d.  After  doing  this,  he  informed  the 
Kemps  that  when  they  paid  him  his  claim  of  $550  he  would  withdraw 
his  contest,  which  he  had  brought  for  the  purpose  of  securing  such 
payment. 

In  his  contest  affidavit,  Edwards  alleged' that  Taylor  made  his  entry 
**for  sale  and  speculation.'*  At  the  trial,  no  evidence  was  offered  in 
support  of  this  charge.    He  also  alleged  that  he  had  executed  a  relin- 
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qtdfllmieiit  of  bis  entry.  This  charge  was  tme^  bat  it  is  not  sneh  a 
charge  as  calls  for  the  cancellation  of  an  entry,  when  nnaccompanied 
by  fraud  or  bad  faith  on  the  part  of  the  entryman.  No  fraud  or  bad 
fkith  is  shown  on  the  part  of  Taylor,  and  none  is  charged  or  shown  on 
the  part  of  Kemp.  Taylor  complied  with  the  timber  culture  law  for 
nine  years.  This  certainly  e\ridences  his  good  faith.  Kemp  paid  (2000 
for  Taylor's  relinquishment,  because  he  wanted  that  land  to  complete 
his  other  purchase.  This  indicates  good  faith  on  the  part  of  Kemp- 
Edwards,  as  the  agent  of  Dolan^  secured  the  relinquishment  for  Kemp, 
and  because  the  latter  would  not  pay  him  $550,  he  instituted  acontestr 
This  is  the  first  ev^idence  of  bad  faith  which  appears  in  the  case.  In 
Dayton  v.  Dayton  (6  L.  D.,  164),  it  was  held  that  no  preference  right  ot 
entry  can  be  acquired  through  a  contest  which  is  shown  by  the  evi- 
dence to  hare  not  been  prosecuted  in  good  faith.  See  also  Turner  v^ 
Payne  et  al.  (14  L.  D.,  383). 

It  is  unnecessary,  however,  to  discuss  this  case  at  greater  length. 
The  rights  which  Edwards  secured  by  his  application  to  enter,  depended 
Upon  his  ability  to  sustain  the  charges  contained  in  his  affidavit  of 
contest  His  contest  having  failed,  his  application  to  enter  failed  with 
it. 

The  local  offl(»ers  did  not  err  in  rejecting  the  application  of  Edwarda 
to  enter  the  land,  while  the  entry  of  Taylor  was  intact.  Neither  did 
they  err  in  accepting  the  apx)lication  of  Kemp  to  make  entry,  upon  the 
filing  of  the  relinquishment  of  Taylor.  Kemp  made  his  entry^  subject 
to  the  rights  of  Edwards,  and  when  Edwards  failed  to  establish  any 
rights,  those  of  Kemp  became  complete.  Your  decision  of  August  26| 
1890,  in  which  you  sustain  the  action  of  the  local  officers  in  rejecting 
the  application  of  Edwards,  and  from  which  the  appeal  before  me  was 
taken,  is  affirmed* 

HOMESTEAD  ENTRY- Wll>OW-«ECTIOl^  »807,  B.  8. 

Adelia  S.  Royal. 

The  widow  of  a  soldier  who  makea  homestead  entry  under  seetion  3307  B.  S.^  in  h«f 
own  name,  and  perfects  title  thereto,  exhausta  her  right  under  the  homestead 
law« 

Seoretary  Ifoble  to  the  Oomniiesioner  of  the  General  Land  Offloe,  N^ovem* 

ber  lJ2y  1892. 

On  the  28th  of  October,  1887,  Adelia  S.  Royal,  widow  of  William  H. 
Royal,  deceased,  made  homestead  entry  for  lot  2,  and  the  S.  ^  of  the 
NW.  J  of  Sec.  34,  T.  13  S.,  R.  38  W.,  6th  P-  M.,  Wa-Keeney  land  dis- 
trict, Kansas,  under  section  2307,  Revised  Statutes  of  the  United 
States. 

On  the  13tli  of  May,  1889,  sh^  made  additional  homestead  entry,  as 
such  widow,  tor  lot  3  of  said  section,  under  the  provisions  of  section  6 
of  the  act  of  March  2, 1889,  (20  Stat.,  851). 
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S)he  made  Anal  proof  to  establish  her  claim  to  the  above  described 
land,  before  the  clerk  of  the  district  court  of  Wallace  connty,  Kansas, 
on  the  5th  of  September,  1891,  at  which  time  she  established  the  fact 
that  she  was  the  widow  of  William  H.  Royal,  who  died  on  or  about  the 
29th  of  May,  1880,  and  who  was  in  the  military  service  of  the  United 
States  during  the  recent  rebellion,  from  the  second  day  of  September, 
1861,  to  the  29th  day  of  October,  1864,  which  time  was  deducted  from 
the  time  heretofore  reqtiired  to  perfect  title  under  the  homestead  laws. 
Her  final  proof  was  accepted  by  the  local  officers,  and  final  certificate 
issued,  on  the  7th  of  September,  1891. 

On  the  18th  of  September,  1891,  Adelia  S.  Boyal  made  appUcation 
to  make  homestead  entry  for  the  8W.  J  of  Sec.  27,  T.  13  S.,  R.  38  W., 
6th  P.  M.,  at  the  land  district  already  mentioned.  The  blank  used, 
stated  that  the  application  was  made  under  section  2289,  Revised  Stat- 
utes. This  application  was  rejected  by  the  local  officers  ^*  for  the  rea* 
son  that  the  applicant  has  heretofore  exhausted  her  rights  under  the 
homestead  laws.^  An  appeal  was  taken  from  that  decision  to  your 
office.  In  her  appeal,  she  recited  the  facts  of  her  former  eutry,  as  the 
widow  of  William  H.  Royal,  but  claimed  the  right  to  still  make  an  in- 
dividual entry,  under  section  2291,  Revised  Statutes. 

On  the  oth  of  February,  1892,  you  rendered  a  decision  in  the  casey 
and  after  briefly  reciting  the  facts,  said:  Inasmuch  as  Mrs.  Royal  has 
already  availed  herself  of  the  benefit  conferred  by  the  act  of  March  2, 
1889,  she  has  no  further  rights  thereunder,  and,  therefore,  your  action 
is  sustained.  The  case  is  brought  to  the  Department  by  an  appeal 
from  your  decision.  The  reason  given  for  bringing  the  appeal  is  stated 
to  be: 

That  the  entry  made  by  Adelia  S.  Boyal,  as  the  widow  of  William  H.  Royal,  de- 
ceased, was  not  a  personal  right,  bat  on  the  contrary,  was  made  by  virtue  of  section 
2307  of  U.  B.  Revised  Statutes,  and  for  the  benefit  of  the  heirs  of  a  deceased  soldier, 
and  in  so  doing,  she  simply  obtained  what  the  soldier  would  have  been  entitled  to 
had  ho  be«n  living,  or  had  he  died  after  making  the  entry,  instead  of  prior  thereto. 

Had  William  H.  Boyal  made  homestead  entryfor  a  tract  of  land  prior 
to  his  death,  his  widow  would  have  been  allowed  to  complete  the  entry, 
subject  to  the  provisions  of  law.  Not  having  made  such  entry  during 
his  life  time,  section  2307  of  the  Revised  Statutes  conferred  that  right 
upon  his  widow,  if  unmarried,  giving  her  the  full  benefit  of  his  military 
service ;  and  if  he  had  died  during  the  term  of  his  enlistment,  the  whole 
term  of  his  enlistment  would  have  been  deducted  from  the  time  formerly 
required  to  perfect  title. 

Mrs<  Boyal  availed  herself  of  the  provisions  of  that  section  of  the  stat- 
utes. She  made  an  entry  in  her  own  name,  as  the  widow  of  a  deceased 
soldier,  and  she  received  full  credit  for  his  military  service,  in  perfecting 
her  title.  This  exhausted  her  rights  under  the  homestead  laws,  as  sec- 
tion 2298,  of  the  Bevised  Statutes  provides  that:  No  person  shall  be 
permitted  to  acquire  title  to  more  than  one  quarter-section  under  the 
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provisions  of  this  chapter.    The  chapter  referred  to  is  the  one  relatiag^ 
to  homestead  entries. 

In  the  argnment  upon  the  appeal  before  me,  it  is  urged  that  becaose 
the  widow  of  a  deceased  soldier  may  complete  the  entry  made  by  her 
husband  prior  to  his  death,  and  afterwards  make  an  entry  in  her  own 
name,  that  the  widow  of  a  soldier  who  died  without  making  entry, 
ou£:ht  to  be  allowed  to  make  an  entry  as  such  soldier's  widow,  and  also 
one  in  her  individual  right.  It  is  urged  that  in  the  first  case,  the 
widow  gets  the  benefit  of  two  entries,  and  it  is  asked,  why  should  she 
be  denied  this  benefit,  simply  because  her  husband  failed  to  make  entry 
for  the  land  before  his  death? 

It  seems  to  me  that  section  2298.  of  the  Revised  Statutes,  already 
quoted,  answers  this  question.  Because  two  persons  are  each  quali- 
fied to  make  homestead  entry  for  one  hundred  and  sixty  acres  of  land, 
and  one  of  them  dies  before  exercising  that  right,  that  fact  does  not 
authorize  the  survivor  to  make  two  entries,  although  he  is  the  sole  heir 
of  the  deceased.  The  right  to  make  homestead  entry  for  land  is  a  per- 
sonal right.  If  a  person  possessing  the  right,  dies  without  exercising 
it,  the  right  ends.  If  such  person  is  a  soldier,  the  law  gives  to  his 
widow,  or  orphan  children,  the  benefit  of  his  military  services  upon  any 
homestead  entry  made  by  her  or  them.  I  am  not  aware  however,  of 
any  provisions  of  law  which  autliorizes  the  widow  to  make  two  entries, 
because  her  husband  neglected  to  make  one. 

I  think,  therefore,  that  the  application  of  Mrs.  Boyal  to  make  home- 
stead entry,  on  the  18th  of  September,  1891,  after  she  had  made  final 
proof  on  her  former  homestead  entry,  was  properly  rejected.  The  de- 
cision appealed  from  is  accordingly  af&rmed. 


Willis  v.  MESSBNaBB, 

Motion  for  review  of  departmental  decision  of  April  7, 1892|  14  L. 
D,,  63i,  denied  by  Secretary  Noble,  November  12, 1892. 


TTLBMBNT  RTGHT-FORFEITBD  RAILROAB  LAia>S. 

Staples  v.  Biohabdson. 

The  preferred  right  of  entry  accorded  a  settler  under  section  3,  aet  of  September  29, 
1890  is  not  defeated  by  the  fact  that  tbrongh  mistake  the  settler's  improYements 
are  not  on  the  land  claimed^  nor  by  an  intervening  homestead  declaratory  state- 
ment filed  by  one  who  makes  no  inquiry  in  the  yioinity  of  the  land  as  to  ita 
actual  status. 

Secretary  N'oble  to  the  Commissioner  of  the  Oenerai  LamA  Office^  JSTovem- 

her  12^  1892. 

I  have  considered  the  above  mentioned  case,  involving  theN.  J  of  the 
NW.  i,  the  SB.  i  of  the  N W.  J  and  the  NE.  J  of  the  SW.  i,  Sec  23, 
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T.  47  N.,  R.  9  W.,  Ashland  land  district,  Wisconsin,  on  appeal  by 
Staples  from  your  decision  of  April  4, 1892,  sustaining  the  action  of 
the  local  oflficers  in  dismisaing  his  contest. 

This  tract  is  a  portion  of  the  Wisconsin  Central  grant  forfeited  by  the 
act  of  September  29, 1890  (26  Stat.,  496),  being  opposite  unconstructed 
road,  and  was  opened  to  entry,  after  due  notice  by  publication,  on  Feb- 
ruary 23,  1891. 

On  that  day  Hollan  Richardson  filed  soldier^s  declaratory  statement 
No.  79  for  said  land,  and  same  day  Staples  presented  his  homestead 
application  for  the  same  land,  which  was  refnsed,  on  account  of  the  fil- 
ing by  Richardson,  and  he  was  advised  that  he  would  be  allowed  thirty 
days  in  which  to  apply  for  a  hearing. 

On  the  29th  of  the  same  month  he  filed  an  af&davit  as  the  basis  for 
a  hearing,  alleging: 

That  he  (Staples)  moved  npon  aaid  land  in  April,  1888,  has  never  abandoned  it, 
and  still  resides  upon  the  same ;  that  he  has  bailt  a  dwelling  hoase  and  a  log  store- 
honse  thereon ;  also  dag  a  well  and  has  cleared  abont  two  acres,  npon  one  aore  of 
which  he  has  for  the  past  three  seasons  raised  crops  of  vegetables;  that  he  has 
assisted  in  ontting  a  road  through  from  said  land  to  the  Northern  Paoiflo  Bailroad, 
a  distance  of  abont  two  miles,  and  that  all  of  this  has  been  done  for  his  exclusive 
use  and  benefit  as  a  homestead. 

Hearing  was  duly  ordered,  and  held  on  May  9,  1891,  both  parties 
being  present,  and  from  the  testimony  adduced  the  local  officers  held 
that  the  tract  '^  has  not  been  settled  upon  by  the  contestant,  and  that 
what  improvements  he  has  made  on  an  adjoining  forty  would  not  enti- 
tle him  to  the  rights  of  a  prior  bona  fide  settler." 

Upon  appeal,  your  office  decision  of  April  4, 1892,  sustained  the  local 
office,  holding  that: 

Staples  having  neither  settled  npon  the  land  in  question,  nor  entered  the  same 
prior  to  Richardson's  application  and  tiling,  Richardson  had  no  notice;  Staples  is 
also  without  the  right  of  any  process  to  an  amendment,  since  the  right  to  amend,  if 
ever  existing,  can  not  be  made  in  the  presence  of  an  adverse  claim  (Orvis  o.  Birtoh, 
11 L.  D.,  477). 

An  appeal  brings  the  case  before  this  Department. 

The  question  presented  by  the  appeal  is,  whether  Staples  had  such 
a  claim  to  this  laud  as  entitled  him  to  a  preferred  right  of  entry  under 
section  2  of  the  forfeiture  act! 

Said  section  provides: 

That  all  persons  who,  at  the  date  of  the  passage  of  this  act,  are  actual  settlers  in 
good  faith  on  any  of  the  lands  hereby  forfeited  and  are  otherwise  qualified,  on  mak- 
ing due  claim  on  said  lands  under  the  homestead  law  within  six  months  after  the 
passage  of  this  act,  shall  be  entitled  to  a  preference  right  to  enter  the  same  under 
the  homestead  law  and  this  act,  and  shaU  be  regarded  as  such  settlers  from  the  date 
of  actual  settlement  or  ooonpation. 

The  act  of  February  18, 1891  (26  Stat.,  764),  amended  the  act  of  Sep- 
ber  29, 1890  {supra) 

So  that  the  period  within  which  settlers,  purchasers,  and  others  under  the  provi- 
•ionB  of  said  act  may  make  application  to  purchase  lands  forfeited  thereby,  or  to 
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make  oi*  tnore  to  perfect  any  homestead  entries  wiii<^  are  preserved  or  authorized 
under  said  act,  when  snoh  period  begins  to  run  from  the  passage  of  the  act^  mhaSk 
begin  to  run  from  the  date  of  the  promulgation  by  the  Commissioner  of  the  Qeneral 
Land  Office  of  the  instructions  to  the  officers  of  the  local  land  offices,  for  their  direc- 
tion in  the  disposition  of  said  lauds. 

Under  date  of  January  16,  1891,  yon  instructed  the  local  officers  to 
restore  these  lands  after  due  notice  by  publication,  in  accordance  with 
which  they  were  offered  to  entiry  on  February  23,  1891,  as  before  stated, 
and  on  that  day  Staples  offered  his  homestead  application,  which  was 
refused  by  you,  and  he  was  required  to  contest  the  filing  by  Bichardson 
allowed  earlier  in  the  day. 

From  the  testimony  it  appears  that  in  April,  1888,  Staples  went  upon 
what  he  thought  to  be  a  portion  of  the  land  in  question,  and  bnilt  a 
16g  house,  in  which  he  lived  until  January,  1891.  During  tliis  time  he 
cleared  in  the  neighborhood  of  an  acre  around  the  house  and  cultivated 
the  same,  raising  garden  vegetables.  In  January,  1891,  he  was  in- 
formed that  his  house  was  not  upon  the  land  claimed  by  him,  and  upon 
his  own  measurement  discovered  it  to  be  one  huudred  feet  south  of  the 
line  and  upon  the  8W.  J  of  the  NW.  J  of  said  section  23.  This  meas- 
urement also  showed  his  garden  to  be  upon  the  SW.  ^  of  the  N  W.  J. 
He  at  once  began  the  erection  of  a  new  house,  two  hundred  feet  north 
of  the  first  house,  after  clearing  more  laud,  iuto  which  he  moved  dur- 
ing that  month. 

This  was  the  condition  of  affairs  on  February  23, 1891,  when  the 
lands  were  opened  to  entry  and  when  he  offered  his  application. 

Bichardson,  who  is  an  attorney,  swears  that  he  was  informed  on  thd 
evening  before  the  opening  that  there  were  no  improvements  upon  the 
land  in  question,  and  upon  that  information  he  made  filing  for  the  land^ 
forwarding  the  same  through  the  mail.  He  was  never  upon  the  land 
until  March  6, 1891,  and  after  that  visit  he  had  the  land  surveyed. 

The  surveyor  employed  had  made  a  previous  survey  of  the  lines  in 
the  vicinity  of  this  land  just  prior  to  the  opening,  and  one  of  the  parties 
assisting  in  this  survey  was  Richardson's  informant  as  to  the  condition 
of  the  land  in  question. 

This  second  survey  showed  the  secx)nd  house  built  by  Staples  to  be 
also  off  of  the  land  claimed  by  him  by  about  five  feet,  and  in  April,  1891^ 
he  built  a  third  house,  thirty-five  feet  north  of  the  second  house. 

Accepting  the  survey  made  at  the  instance  of  Bichardson  as  prop- 
erly establishing  the  lines,  there  is  some  question  as  to  whether  any  of 
the  clearing,  cultivation,  or  improvements  made  by  Staples  prior  to 
the  23d  of  February,  1891,  were  upon  the  land  in  question,  but  they 
were  all  made  upon  the  NW.  J  of  the  section,  in  which  one  hundred 
and  twenty  acres  of  his  claim  lies. 

That  Staples  was  honestly  seeking  to  acquire  title  to  the  land  in 
question,  and  that  from  the  time  he  went  there  in  1888  to  the  offer  of 
his  application  he  claimed  none  other  than  the  tracts  now  applied  for^ 
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la  not  diBpntedy  but  yoar  deoision  seemB  to  be  based  upon  the  ground 
that  be  gave  no  notice  of  his  claim,  and  that,  consequently,  Bichard- 
son  acquired  a  prior  right  by  reason  of  his  filing. 

It  has  been  repeatedly  held  that  the  notice  given  by  settlement  and 
Improvements  extends  only  to  the  technical  quarter  section  upon  which 
they  are  located  (Pooler  v.  Johnson,  13  L.  D.,  134,  and  cases  therein 
cited),  but,  as  to  that  quarter  upon  which  they  are  found,  it  is  held  to 
be  notice  to  the  world. 

Bichardaon  never  visited  the  land  prior  to  filing  for  it,  and  he  was 
surely  not  misled  as  to  Staples'  claim  by  the  fact  that  his  improvements 
were  a  few  feet  over  the  line.  Had  he  inquired  in  the  neighborhood  he 
would  undoubtedly  have  learned  of  Staples'  claim,  as  he  had  been 
olaiming  the  land  for  about  three  years. 

From  a  careful  review  of  the  matter,  I  am  of  the  opinion  that  Staples' 
claim  is  protected  by  section  2  of  the  forfeiture  act,  and  therefore 
reverse  your  decision,  direct  the  cancellation  of  Bichardsou's  filing,  and 
the  allowance  of  Staples'  application. 


oontb8t-re  linqui8hment-cjontb8tant. 

Jackson  v.  Stults. 

Tlie  right  of  a  eonteetant  as  agaiast  one  claiming  under  a  sabseqaent  relinqniabment 
attaches  as  of  the  date  when  the  atBdavit  of  contest  is  filed,  if  the  charge  therein 
is  sustained. 

Secretary  Noble  to  His  Commissioner  of  the  General  Land  Office^  Novem- 
ber 12j  1892. 

This  case  involves  the  S.  ^  of  SW.  I  and  the  S.  ^  of  SE.  4,  Sec.  10,  T. 
30  K,  B.  21  W.,  Valentine,  Nebraska. 

On  June  30, 1881,  John  M.  Jackson  (plaintiff's  fother)  made  timber- 
eulture  entry  for  the  same. 

On  July  20, 1888,  N.  D.  Stults  filed  his  affidavit  of  contest,  alleging 
that  said  Jackson 

has  wholly  failed  to  plant  or  eanse  to  be  planted  five  acres  of  trees,  seeds  or  cuttings 
during  the  third  year  and  has  failed  to  cultivate  or  cause  to  be  cultivated  the  ground 
ioT  the  past  three  years  and  has  not  to  exceed  three  aores  of  trees  on  said  land,  at 
the  present  time  as  required  by  law. 

Ko  notice  appears  to  iiave  been  issued  on  said  contest. 

On  August  17, 1888,  the  said  entry  was  canceled  on  the  relinquish- 
ment executed  by  said  John  M.  Jackson  the  day  before. 

On  August  27, 1888,  Naman  D.  Stults  made  homestead  entry  for  the 
land.  The  next  day,  August  28,  1888,  a  homestead  application  for  the 
land  by  Luther  E.  Jackson,  who  alleged  settlement  thereon  May  20, 
1688,  was  rejected  at  the  local  office  for  eonflict  with  the  entry  of  Stults. 

Jackson  appealed,  whereupon  by  letter  ^^H''  dated  February  19, 
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1889,  you  remauded  the  ease  and  directed  that  a  hearinp^  be  had  ^^  to 
determine  the  truth  of  the  allegations  of  contest  and  whether  in  &ct 
said  relinquishment  was  filed  as  a  result  of  the  contest.  ^ 

Thereupon  a  hearing,  at  which  the  parties  appeared  with  counsel  and 
submitted  testimony  was  commenced  before  the  local  officers  May  1, 
and  proceeded  with  until  May  3, 1889,  when  it  was  concluded. 

Upon  the  evidence  adduced  the  local  officers  rendered  their  joint 
opinion  ^^that  Stults  has  sustained  the  allegations  contained  in  his  affi- 
davit of  contest  and  that  Jackson  has  failed  to  show  that  the  relin- 
quishment was  not  filed  on  account  of  the  contest." 

On  Jackson's  appeal  from  this  action,  you,  by  decision  dated  October 
19, 1891,  found  that  when  initiated  Stults'  contest  was  well  founded^ 
and  that  the  relinquishment  of  John  M.  Jackson  was  filed  as  a  result 
of  such  contest. 

Ton  accordingly  held  Stults'  entry  intact  and  rejected  the  claim  of 
Jackson. 

From  this  action  Jackson  appeals. 

The  testimony  is  sufficiently  outlined  in  your  said  decision  and  need 
not  be  restated.  Concerning  Stults'  charge  that  Jackson,  sr.,  failed  to 
properly  plant  and  cultivate  the  land  the  evidence  is  very  conflicting. 
But  the  testimony  was  taken  before  the  register  and  receiver  whose 
spid  finding  in  this  regard,  the  question  being  one  of  fact,  is,  by  reason 
of  their  opportunity  to  observe  the  witnesses  and  thus  best  judge  their 
credibility,  entitled  to  special  consideration.  Morfey  v.  Barrows,  4 
L.  D.,  135;  Neff  t?.  Cowhick,  6  L.  D.,  660;  also  Darragh  v.  Holdman,  11 
L.  D.,  409.  And  this  finding,  being  concurred  in  by  you,  is  conclusive, 
unless  clearly  wrong.    Darragh  v.  Holdman,  supra,  and  cases  cited. 

The  evidence,  considered  in  the  light  of  the  authorities  cited,  satis- 
fies me  that  Jackson,  sr.,  did  not  comply  with  the  law  in  the  matters 
of  planting  and  cultivation. 

The  question  of  the  plaintiff's  (Jackson's)  settlement  and  residence 
was  not  made  an  issue  at  the  trial  and  testimony  relating  thereto  is 
meager  and  unsatisfactory.  He  could,  however,  acquire  no  right  by 
reason  of  such  settlement  until  the  cancellation  of  his  father's  entry. 
It  being  determined  that  the  allegations  made  in  Stults'  affidavit  of 
contest  are  sustained  by  the  evidence  adduced  at  the  hearing  had  in 
pursuance  of  your  instructions,  I  must  hold  that  his  rights  thereunder 
attached  as  of  the  date  when  such  affidavit  was  filed.  Webb  v,  Lough- 
rey  (on  review),  10  L.D.,  440;  also  Brown  v,  Henderson,  14  L.D.,  306. 

The  entry  of  Stults  should,  therefore,  be  sustained  regardless  of  the 
question  whether  or  not  the  relinquishment  by  Jackson,  sr,,  was  filed 
as  a  result  of  Stults'  contest. 

I  deem  it  proper  to  add,  however,  that  the  testimony,  although  con- 
flicting convinces  me  that  Jackson,  prior  to  the  execution  and  presen- 
tation of  his  father's  relinquishment  had  full  knowledge  of  Stults'  contest^ 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  415 

and  tliis  at  least  raises  a  presamption  that  it  was  filed  in  consequence 
thereof. 

In  view  of  the  foregoing,  I  can  see  no  reason  for  distarbing  the  judg- 
ment appealed  from  and  the  same  is  accordingly  hereby  affirmed* 


RES  JUDIC  AT  A-PREFERENCE  RIGHT— APPLICATION— CORROBORATIOK 

Hyde  et  al.  v.  Warren  bt  al.    (On  Review), 

A  final  determination  as  to  the  invalidity  of  a  claim,  in  proeeedings  involving  anch 

issue^  may  be  properly  adopted  in  a  subsequent  case  where  another  party  sets  up 

a  claim  to  a  part  of  the  land  involved. 
A  decision  directing  a  hearing  on  a  charge  against  the  claim  of  another  should  not 

determine  the  right  of  entry  in  the  event  of  cancellation,  but  leave  such  question 

for  adjudication  when  the  preference  right  of  entry  is  asserted. 
The  sufficiency  of  a  corroboratory  contest  affidavit  is  a  question  resting  largely  in  the 

discretion  of  the  Land  Office,  and,  as  a  rule,  the  defendant  only  is  entitled  to  be 

heard  on  objection  thereto. 
An  application  to  enter  land  covered  by  the  claim  of  another  is  not  recognized  as 

the  initiation  of  a  contest  against  said  claim. 

Secretary  Nohle  to  the  Commissioner  of  the  Oeneral  Land  Office^  Novem- 
ber U2y  1892. 

Motions  for  review  of  departmental  decision  of  May  31, 1892  (14  L, 
D.,  676),  in  the  case  of  Thomas  W.  Hyde  et  al.  v,  James  H.  Warren  et 
al,  involving  lot  7,  and  the  NE.  J  of  the  SW.  J  of  Sec.  30,  T.  63  M.,  B. 
11 W.,  4th  P.  M.  Daluth,  Minnesota,  have  been  filed  as  follows:  one  in 
behalf  of  Jesse  G.  Barrick,  one  in  behalf  of  Joseph  H.  Chandler,  two  in 
behalf  of  James  H.  Warren,  and  one  in  behalf  of  Thomas  W.  Hyde. 

It  seems  unnecessary  to  set  oat  at  length  the  facts  in  the  case,  and 
reference  is  therefore  made  to  the  decision  complained  of,  for  those  fia>ct8 
and  the  statement  of  the  various  claims  to  the  land. 

The  two  motions  in  behalf  of  Warren,  which  will  be  taken  up  flrst^ 
allege  substantially  the  same  grounds  of  error,  and  present  no  point 
that  was  not  very  fully  discussed  and  considered  when  the  case  was 
pending  before  this  Department,  on  appeal  from  your  of&ce.  While 
one  of  these  motions  alleges  that  it  was  error  to  hold  tbat  the  affidavit 
filed  by  Hartman,  attacking  Warren's  location,  was  properly  corrobo- 
rated, the  grounds  mainly  relied  upon  to  secure  the  revocation  of  said 
decision,  are  that  it  was  error  to  hold  that  the  question  as  to  Warren's 
place  of  residence  could  aft'ect  his  right  to  locate  the  scrip  in  question^ 
and  that  it  was  error  to  hold  that  said  scrip  was  not  assignable.  The 
whole  of  the  printed  argument  filed  in  support  of  these  motions  is  de- 
voted to  these  two  points.  This  argument,  however,  does  not  present 
any  new  authority  on  the  questions,  and  does  not  advance  any  argu- 
ment that  was  not  urged  and  carefully  considered  before  the  decision 
in  question  was  rendered.    I  do  not  find  it  necessary  to  again  go  over 
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the  same  ground,  or  to  reiterate  the  reasonB  00  folly  set  fortli  In  tha 
decision  complained  of  for  the  conclusion  then  reached.  It  is  sufficient 
tQ  say  that  a  further  consideration  of  the  whole  matter,  in  the  light  of 
the  objectioua  now  urged,  has  not  caused  any  ULodification  of  the  view» 
declared  in  said  decision,  but  has,  on  the  contrary,  tended  to  confirm  me 
in  the  position  then  taken.  "No  reason  is  given  in  support  of  the  alle- 
gation that  it  was  error  to  hold  that  the  affidavit  of  Hartman  was  duly 
corroborated,  nor  is  any  attempt  made  to  jwint  out  the  particular  in 
which  the  corroboration  was  insufficient.    The  Department  is  left  with>  ^ 

out  any  information  as  to  the  views  of  counsel  on  this  point,  and  will 
not,  therefore,  attempt  to  answer  this  objection  to  the  decision.  The 
motions  filed  in  behalf  of  said  Warren  are  for  the  reasons  herein  given 
denied. 

In  the  motion  in  behalf  of  Hyde  the  following  assignment  of  errors 
is  made: 

1.  Error  in  passing  upon  the  rights  of  Hyde  as  a  pre-emption  claimant  or  other- 
wise, without  giving  him  any  hearing  whatsoever  in  this  case. 

2.  Error  in  holdiHg  that  as  to  James  H.  Warren,  and  his  serip  locationi  Hyde's 
right  as  a  pre-emption  claimant  was  res  ac{fiidicaia. 

3.  Error  in  utterly  disregarding  Hyde's  claim  to  the  land  in  question. 

4.  Error  in  neglecting  and  refusing  to  give  Mr.  Hyde  a  hearing  upon  the  merits  of 
his  claim  in  this  case. 

5.  Error  in  holding  that  the  Warren  scrip  location,  or  that  J  the  claims  of  any  of 
the  contestants,  took  priority  of,  or  vera  superior  to  the  claim  of  Hyde  to  this  land. 

6.  Error  in  utterly  and  entirely  failing  to  give  Hyde  his  day  and  hearing  in  court 
as  against  the  Warren  scrip. 

7.  Error  in  holding  that  what  occurred  in  another  case,  and  hetween  different 
parties  to  the  record  was  res  adjudicata  as  to  the  Warren  claim  in  this  case. 

8.  Error  in  holding  that  the  fact  that  Hyde,  as  a  suecessfiil  contestant,  had  Ap- 
plied for  a  priority  of  entry  to  three  other  tracts,  cut  him  off,  or  debarred  him  from 
asserting  his  rights  in  this  case. 

Fo  argument  has  been  presented  in  support  of  this  motion.  The 
right  of  Hyde  as  a  pre-emption  claimant,  under  the  settlement  upon 
which  he  basi^es  his  claijn  to  this  land,  was  involved  in  the  case  of  Hyde 
et  al,  V,  Eaton  et  uLj  decided  February  18, 1889  (not  reported),  and 
Again  on  motion  for  review  on  January  28, 1801  (12  L^  D.,  157).  It  was 
there  found  that  this  settlement  was  not  made  in  good  faith,  for  his 
own  use  and  benefit,  and  that  he  therefore  acquired  no  rights  by  virtna 
of  that  settlement  That  decision  disposed  of  his  claim,  not  only  as  to 
the  particular  tracts  of  land  involved  in  that  case,  but  also  as  to  all 
the  tracts  which  he  claimed  under  such  settlement,  that  is,  his  claim 
as  a  whole  was  held  to  be  invalid  afber  a  AiU  investigation  and  oppor- 
tunity to  Hyde  to  be  heard  in  defense  thereof.  This  being  the  case,  it 
was  wholly  unnecessary  to  again  go  over  the  same  ground,  when' some 
other  person  not  a  party  to  the  former  proceedings  presented  a  claim 
to  pai*t  of  the  land.  It  was  not  error  to  dispose  of  Hyde's  pre  emption 
claim,  as  was  done  in  the  decision  complained  of,  by  citing  the  former 
decision  of  the  Department  holding  it  invalid.    His  rights  as  a  con- 
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teetant  were  not  definitely  dispoaed  of  in  the  decision  attacked  by  this 
motion,  but  eousideratiou  thereof  wa9  simply  postponed  until  theprior 
contests  could  be  decided.  The  motion  for  review  presents  no  specific 
ol^ection  to  this  action,  nor  could  any  objection  thereto  be  sustained. 
For  the  reason  given,  the  motion  on  behalf  of  Hyde  is  hereby  denied. 

The  motions  in  behalf  of  Barrick  and  Ghandler  present  exactly  the 
same  grounds,  except  that  in  that  of  the  former  it  is  alleged  a  mistake 
was  made  as  to  the  date  of  the  filing  of  Barrick's  application  to  make 
entry  for  the  land,  stated  in  said  decision  as  March  23,  whereas  it  is 
claimed  it  should  have  been  March  6.  I^  however,  the  conclusion 
reached  in  that  decision  shall  be  adhered  to,  this  difference  as  to  dates 
does  not  work  any  injury  to  Barrick. 

In  these  motions,  and  in  the  argument  in  support  thereof,  it  is  con- 
tended that  if  Warren  was  not  qualified  to  make  such  location,  or  if 
the  assignment  of  his  scrip  was  prohibited,  then  the  location  made  in 
bis  name  was  absolutely  vodd^  and  the  applications  of  these  parties 
attached  at  the  time  presented,  to  the  exclusion  of  all  subsequent  ap* 
plicants,  and  that  the  affidavit  filed  by  Hartman,  on  which  a  hearing 
was  ordered,  was  not  properly  corroborated,  and  therefore  it  was  error 
to  receive  and  act  upon  it.  It  is  apparent  that  these  motions,  Uke  the 
others,  present  no  new  questions  of  fact  or  law.  It  is  contended  that  if 
either  of  the  charges  made  against  Warren's  location  shall  be  sustained, 
that  it  necessarily  follows  that  such  location,  whether  held  to  be  void  or 
voidable  only,  constituted  no  bar  to  the  applications  to  enter,  and  that 
the  decision  complained  of  should  have  directed  that  in  the  event  of 
the  bearing  resulting  in  the  cancellation  of  such  location,  the  applica- 
tions to  enter  filed  by  Chandler  and  Barrick  would  be  allowed  nunc 
pro  tnne.  In  the  decision,  however,  no  conclusion  is  reached  as  to  the 
right  of  entry  in  the  event  of  the  cancellation  of  Warren's  location, 
that  question  being  specifically  postponed  until  an  application  for  the 
land  shall  be  filed,  claiming  the  preference  right  of  entry.  This  dispo* 
sition  of  that  question  was  the  only  proper  one  to  be  made,  and  said 
decision  will  not  be  modified  in  that  particular.  Much  attention  is 
given  in  the  argument  filed  in  support  of  these  motions  in  favor  of  the 
contention  that  Hartman's  affidavit  was  not  properly  corroborated, 
and  should  therefore  not  have  been  given  the  preference  of  their  affida- 
vits, subsequently  filed.  This  question  was  fully  presented  in  the  argu- 
ments on  appeal  as  stated  by  counsel,  but  it  is  claimed  that  inasmuch  as 
it  was  disposed  of  in  said  decision  without  any  discussion  of  the  princi- 
ple involved,  and  without  any  reference  to  the  authorities  cited,  the 
]  possibility  of  inadvertence  in  the  decision  upon  this  point  suggests 
itself,  and  that  therefore  no  hesitancy  is  felt  in  asking  a  re-examination 
of  the  question.  It  does  not  by  any  means  follow  that  because  some 
point  in  the  case  is  not  discussed  at  length  in  the  decision,  that  tiiere* 
fore  it  was  not  thoroughly  examined  and  fiiUy  considered.  I  do  not 
find  in  the  argument  now  made  any  sufficient  reason  for  changing  the 
1641— VOL  15 21 
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coiiclasion  heretofore  reached.  The  question  as  to  the  safflciency  of 
the  corroboration  of  an  affidavit  in  the  natnre  of  an  information,  and 
indeed,  of  the  affidavit  itself,  is  one  resting  largely  in  the  discretion  of 
your  office,  and,  of  course,  of  this  Department,  if  it  comes  here  for  con- 
sideration. It  may  be  doubtful  if  these  parties  ought  to  have  been ' 
heard  at  aU,  to  object  to  the  sufficiency  of  Hartman's  affidavit,  since, 
as  a  rule,  the  entryman  only  will  be  heard  to  make  such  objections. 
Jasmer  et  al  v.  Molka  (8  L.  D.,  241),  McClellan  v.  Crane  et  al.  (13  L.  D., 
25S).  But  since  it  was  not  thought  proper  to  refiise  to  hear  their  objec- 
tions on  appeal,  I  will  not  now  say  they  cannot  be  heard  farther. 

The  corroborating  affidavits  in  this  case  are  somewhat  loosely  drawn, 
but  it  is  not  difficult  to  conclude  that  they  aver  the  truth  of  the  charges 
in  the  contest  affidavit.  After  this  further  consideration  of  the  ques- 
tion, I  can  but  reaffirm  the  statement  in  the  original  decision,  that  this 
affidavit  was  sufficiently  corroborated. 

Neither  do  I  find  merit  in  the  claim  that  the  affidavits  of  Chandler 
and  Barrick,  attacking  the  legality  of  Warren's  location,  should  be 
considered  together  with  their  applications  to  enter,  as  constituting 
an  attack  upon  that  location  taking  effect  as  of  the  date  of  the  filing 
of  the  first  papers.  To  so  hold,  would  be  to  say  that  every  application 
to  enter  land  covered  by  a  claim  of  another,  initiates  a  contest  against 
such  claim.  Such  a  practice  has  never  obtained,  has  not  the  sanction 
of  any  rules  or  regulations  of  the  Department,  and  would  not.  In  my 
opinion,  be  a  proper  course  to  adopt. 

While  these  motions  were  each  open  to  the  objection  that  they  pre- 
sented no  question  of  either  law  or  fact  that  was  not  fuUy  presented 
and  considered  when  the  decision  complained  of  was  rendered,  and 
might  very  properly  have  been  denied  upon  that  ground,  alone,  yet  I 
have  seen  fit  to  take  up  and  consider  again  the  various  points  raised. 
After  such  examination  and  consideration,  I  find  no  good  reason  for 
revoking  or  changing  that  decision,  and  said  motions  are  each  hereby 
denied. 

MINING  LOCATION— BESEBVOIB  SITB. 

John  U.  Gabathuleb. 

A  mineral  location,  made  after  the  repeal  of  the  act  of  October  2, 1888,  and  prior  to 
the  selection  of  a  reservoir  site^  defeats  the  seloetien  as  to  the  land  hi  conflict. 
Mineral  lauds  are  not  excepted  from  the  operation  of  the  act  of  October  2, 1888. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  OfflcCy  Novem- 

her  12j  1892. 

On  the  18th  of  June,  1890,  the  Buena  YiRta  Placer,  a  mining  daim^ 
was  located  on  the  N.  J  of  the  WN.  J,  and  the  SE.  J  of  the  NW.  J  of 
Bee.  5  T.  14  S.,  E.  78  W.,  6th  P.  M.,  Leadville  land  district,  Colorado, 
by  John  U.  Gabathuler  and  five  other  persons.    The  several  persons 
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interested  in  the  claim  conveyed  their  respective  interests  therein  to 
Gabathuler,  and  on  the  29th  of  December,  1890,  he  made  application 
for  patent  for  the  land,  under  the  mining  laws  of  the  United  States, 
alleging  that  he  had  become  the  owner,  and  was  in  the  actual,  quiet 
and  undisturbed  possession  of  said  claim. 

After  due  publication,  prooi^  and  payment,  final  certificate  was  is- 
sued to  him  on  the  14th  of  August,  1891. 

On  the  27th  of  February,  1891,  the  Director  of  the  Geological  Survey 
recommended  that  certain  lands  in  the  Leadville  land  district  be 
selected  as  a  reservoir  site  on  Arkansas  Biver,  known  as  number  51» 
The  N.  i  of  the  NW.  J  of  Sec.  6,  T.  14  S.,  E.  78  W.,  was  included  in  the 
lauds  recommended  for  such  purpose.  This  proposed  selection  was 
under  the  act  of  October  2, 1888  (25  Stat.,  626).  On  the  26th  of  Jan- 
uary, 1892,  you  informed  the  local  officers  that  the  mining  claim  in 
question  was .  located  subsequent  to  said  act,  and  directed  them  to 
advise  the  claimant  that  his  mineral  entry  was  held  for  cancellation  to 
the  extent  of  the  N.  ^  of  the  NW.  i  of  said  section  5.  The  case  is 
brought  to  the  Department  by  an  appeal  from  your  decision. 

The  act  of  October  2, 1888,  reserved  from  sale  as  the  property  of  the 
United  States,  all  such  lands  as  should  thereafter  be  designated  or 
selected  for  reservoirs,  canals,  ditches,  etc.,  for  irrigation  purposes, 
until  ftirther  provided  by  law. 

The  act  of  Congress,  approved  August  30, 1890,  (26  Stat.,  391),  re- 
pealed so  much  of  the  act  of  October  2, 1888,  as  provided  for  the  with- 
drawal of  the  public  lands  from  entry,  occupation,  and  settlement,  and 
allowed  such  entry  and  occupation  to  be  made  upon  said  public  lands 
<<  in  the  same  manner  as  if  said  law  had  not  been  enacted",  adding, 
however,  "  Except  that  reservoir  sites  heretofore  located  or  selected 
shall  remain  segregated  and  reserved  from  entry  or  settlement,  as  pro- 
vided by  said  act,  until  otherwise  provided  by  law." 

The  land  in  controversy  was  not  selected  tor  reservoir  purposes  prior 
to  the  act  of  August  30, 1890,  and  therefore  at  the  time  Oabathuler 
located  his  claim  and  applied  for  patent,  it  was  subjex^t  to  entry  and 
occupation  in  the  same  manner  as  if  the  act  of  October  2, 1888,  had 
not  been  enacted. 

Section  17,  of  the  act  of  March  3, 1891,  (26  Stat,  1095)  provides  that 
reservoir  sites  located  or  selected,  and  to  be  located  and  selected,  under 
the  provisions  of  the  act  of  October  2, 1888,  and  amendments  thereto, 
shall  be  restricted  to,  and  shall  contain  only  so  much  land  as  is  actually 
necessary  for  the  construction  and  maintenance  of  reservoirs,  excluding 
so  far  as  practicable,  lands  occupied  by  actual  settlers  at  the  date  of 
the  location  of  such  reservoirs. 

At  the  time  the  land  in  question  was  recommended  for  selection  as  a 
reservoir  site,  it  was  in  the  actual  possession  of  Oabathuler,  who  had 
complied  with  the  mining  laws,  rules,  regulations  and  customs,  and  had 
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applied  for  patent  therefor,  in  conformity  with  the  provisions  of  chap- 
ter six  of  title  thirty- two  of  the  Eevised  Statutes  of  the  United  States. 

Section  2322  of  the  Kevised  Statutes,  gives  to  the  locators  of  all  min- 
ing locations,  so  long  as  they  comply  with  the  laws  of  the  United  States, 
and  with  State,  Territorial,  and  local  regulations  not  in  conflict  with 
the  laws  of  the  United  States  governing  their  possessory  title,  the  ex- 
clusive right  of  possession  and  enjoyment  of  their  locations,  in  all  cases 
where  no  adverse  claims  existed  on  the  10th  day  of  May,  1872.  This 
right  has  been  uniformly  recognized  by  the  courts,  and  by  the  Depart- 
jnent.  It  seems  also  to  have  been  recognized  by  your  ofQce,  in  your 
letter  of  March  21, 1892,  with  which  you  forwarded  to  the  Department 
the  schedule  and  abstract  showing  the  status  of  the  land  in  reservoir 
site  on  Arkansas  river,  No.  51.  In  that  letter,  you  state  that  the  land 
covered  by  the  site  was  not  withdrawn  prior  to  the  act  of  August  30, 
1890,  and  the  N.  J  of  the  NW.  J  of  Sec.  5,  T.  14  S.,  E.  78  W.,  being 
covered  by  the  mineral  location  of  Gabathuler,  at  the  time  of  the  se- 
lection of  the  site,  cannot  be  reserved  for  reservoir  purx>oaes. 

The  case  of  George  A.  Grain  (14  L.  D.,  514),  in  which  the  statutes  re- 
lating to  the  selection  of  lands  for  reservoir  purposes,  were  quite  closely 
examined,  it  was  held  that  the  protection  provided  for  settlement 
claims  by  section  17  of  the  act  of  March  3, 1891,  as  against  the  location 
of  reservoir  sites  extends  only  to  lands  occupied  by  actual  settlers  at 
the  date  of  such  location.  In  that  case,  Gram  made  his  homestead 
entry  on  the  8th  of  July,  1890,  alleging  settlement  on  the  10th  of  June, 
of  that  year,  while  the  reservoir  site  which  embraced  his  land  was 
selected  on  the  8th  of  January.  The  reservoir  selection  having  been 
made  prior  to  the  passage  of  the  act  of  August  30, 1890,  and  prior  to 
the  entry  of  Gram,  the  Department  was  without  authority  to  afford  him 
relief. 

The  case  at  bar,  however,  presents  a  very  different  questicm.  The 
act  of  October  2, 1888,  had  been  repealed  by  the  act  of  August  30, 
1890,  (except  as  to  selections  already  made)  before  the  site  was  selected 
fyv  Arkansas  river  reservoir  No.  51,  and  a  mining  claim  had  also  been 
located  on  the  N.  i  of  the  N  W.  i  of  See.  5, — ^the  land  in  question, — ^prior 
to  such  selection. 

In  the  notice  of  appeal  before  me,  it  is  claimed  that  the  act  of  Octo- 
ber 2, 1888,  did  not  authorize  the  selection  of  mineral  land  for  reservoir 
sites.  Ko  exception  of  that  kind  was  made  in  said  act,  and  I  am  of  the 
opinion  that  if  the  land  in  question  had  been  selected  for  a  reservoir 
site  prior  to  the  repeal  of  that  act,  or  even  prior  to  the  location  of  a 
mining  claim  upon  it,  it  would  have  been  regarded  as  subject  to  reser- 
vation for  that  purpose. 

In  view,  however,  of  the  te^ts  of  this  case,  and  of  the  provisions  of 
section  2322  of  the  U.  S.  Bevised  Statutes^  which  relates  to  the  rights 
of  possession  and  enjoyment  of  locators  of  mining  locationa,  who  com- 
ply with  the  laws,  and  with  local  re^ilations  not  in  conflict  therewith| 
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I  am  dearly  of  tb^  opiuion  that  you  erred  in  holding  for  cancellation 
the  mining  claim  of  Oabathuler  for  the  land  in  question.  The  decis- 
ion appealed  from  is  therefore  reversed. 


CONFIRMATION-MOTION  FOR  REVIEW. 

Jahes  Slooxtm. 

flection  7,  act  of  March  3, 1891,  does  not  provide  for  the  re-instatement  of  canceled 
•ntriee,  and  where  cancel]atit)n  has  become  final  the  entry  is  not  confirmed  by 
said  section. 

The  denial  of  a  motion  for  reyiew  terminates,  on  the  date  of  snoh  decision,  aU  rights 
reserved  by  the  pendency  of  the  motion,  and  the  judgment  under  oonsideralton 
is  thereupon  final.  The  only  right  remaining  thereafter  to  the  losing  party  is  an 
application  to  the  supervisory  authority  of  the  Department. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 12y  1892. 

I  have  considered  the  motion  for  the  review  of  departmental  decision 
of  March  28, 1892  (L.  and  K  Press  Book,  No.  239^  page  132),  denying 
the  motion  filed  by  James  Slocum,  Jr.,  transferee  of  Jennie  Chandler, 
who  made  pre-emption  cash  entry  Ko.  11,701,  for  the  NE.  ^  of  Sec.  26, 
T.  104  N.,  B.  62  W.,  Mitchell  land  district,  South  Dakota,  on  January  S, 
1884,  for  the  confirmation  of  said  entry,  under  the  provisions  of  section 
7  of  the  act  of  March  3, 1891  (26  Stat.,  1095). 

By  departmental  decision  of  September  10,  1890,  your  decision  of 
October  6,  1888,  holding  said  entry  for  cancellation  was  affirmed. 

A  motion  was  made  for  the  review  of  the  decision  of  September  10, 
1890,  which  motion  was  denied  February  18, 1891,  although  the  parties 
were  not  notified  thereof  by  your  office,  until  March  9, 1891. 

After  the  passage  of  the  act  of  March  3,  1891  {supra)^  a  motion  was 
made  for  the  confirmation  of  the  entry  under  the  provisions  of  section 
7  of  that  act,  which  motion  was  denied  March  23, 1892,  for  the  reason 
that "  the  act  in  question  does  not  provide  for  the  re-instatement  of 
canceled  entries,  and  when  cancellation  has  become  final,  the  entry  can 
not  be  confirmed  under  the  7th  section  of  said  act.  Wiley  v.  Patterson 
(13  L.  D.,  452);  James  Ross  (12  L.  D.,  446)  j  George  Hague  et  al.  (13  L. 
D.,  388).» 

It  is  for  the  review  of  this  decision  that  the  present  motion  is  filed. 

There  are  but  two  questions  raised  by  this  motion  meriting  special 
attention^  and  they  are  as  follows: 

1st.  When  did  the  decision  of  February  18, 1891,  denying  the  motion 
for  the  review  of  departmental  decision  of  September  10,  1890,  become 
eflfective,  in  so  far  as  the  status  of  the  entry  involved  is  concerned — ^the 
ddto  of  its  rendition,  or  of  its  promulgation  by  your  officet 

2d.  Has  the  defeated  party  the  right  to  move  for  a  re-review,  having 
been  unsuccessfr.!  in  his  first  motion,  and  will  such  right,  unasserted, 
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Stay  final  judgment  tinder  an  order  of  cancellation,  so  that  the  confirm- 
atory provisions  of  the  act  of  March  3, 1891  {supra)^  can  be  invoked 
and  the  entry  thereby  passed  to  paten tf 

The  decision  of  September  10, 1890,  canceled  the  entry  by  Chandler, 
but,  under  the  rules  of  practice,  the  motion  filed  for  the  review  of  that 
decision  acted  as  a  supersedeas  and  stayed  final  action  under  said  de- 
cision. This  motion  was,  however,  denied  February  18, 1891,  and  while 
the  time  allowed  the  party,  within  which  to  take  any  further  action, 
would  not  begin  to  run  until  duly  notified  of  such  deuial,  yet,  so  far  as 
rights  under  the  motion  are  concerned,  they  were  at  an  end  with  the 
rendition  of  that  decision. 

The  entry  was  therefore  finally  canceled  prior  to  the  passage  of  the 
act  of  March  3, 1891  {supra)^  unless  some  further  right  remained  in  the 
party  after  the  denial  of  his  motion  for  review. 

It  was  held  in  Neff  v.  Cowhick  (8  L.  D.,  Ill)  : 

Motiond  for  a  second  recoDsideTation  of  a  decision  should  not  be  allowed,  and  the 
practice  of  peimittiDg  tbem  to  be  filed  is  discontinued. 

After  disposition  of  a  case  on  review,  suggestions  of  fact,  or  points  of  law,  not 
previously  discussed  or  evolved  in  the  case,  may  be  presented  by  petition  for  such 
action  as  may  be  deemed  appropriate  by  the  Department. 

It  will  be  seen  that  no  right  remained  after  the  disposition  of  the 
motion  for  review  but  to  invoke  the  supervisory  power  of  the  Depart- 
ment, and  no  attempt  was  made  even  by  this  means  to  secure  a  further 
consideration  of  the  case. 

The  entry  was  therefore  finally  canceled  prior  to  the  passage  of  the 
act  of  March  3, 1891  {8upra)j  and  the  motion  for  confirmation  of  the 
entry  under  consideration  was  proi)erly  denied. 

The  motion  for  the  review  of  that  action  is  also  denied. 


SUIT  TO  VACATE  PATENT— ARMED  OCCUPATION^  ACT. 

John  A,  Osteen. 

Suit  by  the  government  to  vacate  patent  will  not  be  advised  on  the  application  of  a 
claimant  under  the  ''armed  occupation  act''  who  does  not  submit  proof  under 
his  claim  within  the  statutory  period  provided  therefor^  nor  until  after  other  dis- 
position is  made  of  the  land  under  subsequent  legislation. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  November 

12^  1892. 

Acting  upon  the  request  made  by  J.  Thomas  Turner,  in  behalf  of 
John  A.  Osteeu,  for  the  recommendation  by  this  Department  for  a  suit 
in  the  name  of  the  United  States  to  recover  title  to  lot  No.  6,  Sec,  6,  T. 
11  S.,  E.  23  E.,  Florida,  patented  to  baid  State  as  swamp  land,  you 
made  due  report,  under  date  of  June  24, 1890,  refusing  to  recommend 
the  institution  of  such  suit. 
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Since  said  report  was  made,  a  farther  reqaest  has  been  filed  in  this 
Department  having  a  like  object  in  view.  The  facts  upon  which  the 
request  is  based  are  as  follows : 

Under  the  act  of  August  4,  1842  (5  Stat,  502),  providing  for  the 
armed  occupation  and  settlement  of  the  unsettled  part  of  the  peo  insula 
of  East  Florida,  Osteen,  on  May  25, 1843,  received  from  the  officers  at 
Newnansville,  Florida,  permit  "No.  515,  authorizing  his  occupation  of 
lots  5,  6,  8,  and  9,  of  said  section  6. 

On  September  12,  1855,  no  further  action  having  been  taken  by 
Osteen  to  complete  his  claim  by  making  due  proof  as  required  by  said 
act,  the  State  of  Florida  made  due  selection  of  lots  5  and  6  of  said  sec- 
tion  under  the  swamp  land  grant,  and  patents  issued  therefor  Septem* 
ber  4, 1857. 

In  1874  Osteen  made  proof  under  his  claim,  the  same  being  rejected 
by  the  local  officers  September  30, 1874,  for  the  reason  that  he  had  not 
made  proof  within  the  time  required  by  law,  nor  had  he  complied  with 
the  requirements  of  the  act  of  June  15, 1844  (5  Stat.,  671). 

Tour  letter  ("C)  of  March  6, 1882,  held  the  proof  to  be  sufficient, 
and  therefore  called  upon  the  State  to  reconvey  said  lots  5  and  6. 

The  State  made  reconveyance  of  lot  Ko.  5,  but  as  to  lot  6,  it  was 
stated,  <Hhat  the  State  conveyed  it  to  one  Samuel  J.  Kennedy,  August 
20, 1868,  and  it  is  now  impossible  for  the  State  to  reconvey  it  to  the 
United  States." 

On  September  8, 1882,  certificate  issued  to  Osteen  covering  lots  5,  8 
and  9  of  said  section,  and  patent  issued  thereon  December  15, 1882. 

The  present  request  is  made  in  order  to  make  available  to  Osteen 
said  lot  6  excluded  from  his  entry  and  patent. 

I  deem  it  unnecessary  to  determine  whether  Osteen  abandoned  any 
claim  to  lot  6,  by  making  entry  and  receiving  patent  for  the  balance  of 
his  claim,  but  refuse  to  recommend  the  suit,  because  I  do  not  deem  it 
to  be  a  case  where  the  name  of  the  United  States  should  be  used. 

The  right  to  bring  a  suit  in  the  name  of  the  United  States  exists  only 
when  the  government  has  an  interest  in  the  Land,  or  fraud  has  been 
practiced  on  the  government  and  operates  to  its  prejudice;  when  it  is 
under  some  obligation  to  some  individual  to  make  his  title  good  by  set- 
ting aside  the  fraudulent  patent,  or  the  duty  of  the  government  to  the 
public  requires  such  action.  United  States  v,  San  Jacinto  Tin  Com- 
pany, 125  or.  S.,  273. 

The  act  of  1842  required  that  the  settler  make  proof  within  six  months 
after  the  expiration  of  five  years  from  the  date  of  his  permit.  Under 
this  act  Osteen  should  have  made  proof  before  December,  1848. 

The  act  of  June  15, 1844  (5  Stat.,  671),  amended  the  act  of  1842,  and 
under  that  act  Osteen  might  have  purchased  the  land  by  showing  com- 
pliance with  the  law  of  1842  up  to  the  date  of  his  application. 

The  act  of  July  1, 1848  (9  Stat.,  243),  made  ftirther  provision  for  the 
completion  of  claims  under  the  act  of  1842,  and  authorized  the  appoint- 
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ment  of  an  agent  to  colleot  evidence  and  aid  the  completion  of  such 
claims.  Said  act  provides :  <<  that  if  any  settler  does  not  snbmit  his 
proof  to  sach  agent  within  foar  months  after  reasonable  notice,  by  ad- 
tertisement  of  the  times  and  places  of  his  at^ndance  to  receive  sach 
proof,  sQch  settler  shall  not  have  the  benefit  of  this  act." 

Osteen  failed  to  take  the  benefits  of  either  of  said  acts^  and  did  not 
offer  proof  nntU  1874,  as  before  stated. 

The  TJnited  States  can  have  no  interest  in  the  land,  for  shonld  the 
State's  title  be  set  aside,  it  mnst  be  on  account  of  the  daim  of  Osteen, 
and,  hence,  for  his  benefit. 

The  duty  of  the  government  to  the  public  does  not  require  that  suit 
should  be  brought,  as  the  right  is  a  private  one  and  not  a  public  bene- 
fit, and  lastly  the  United  States  is  under  no  obligation  to  Osteen,  who^ 
notwithstanding  the  liberal  legislation  in  the  matter  of  the  completion 
of  such  claims,  fetiled  to  avail  himself  of  the  benefits  thereby  granted, 
until  many  years  after  the  United  States  had  made  other  dispositi<m  of 
the  land  under  legislation  subsequent  in  date  to  that  in  question. 

This  action  in  no  wise  precludes  Osteen,  or  those  claiming  thtoagh 
him,  from  asserting  in  the  courts  his  priority  of  right  under  his  posses- 
sion  and  improvement  of  the  land,  which  was  notice  to  the  world  of  his 
claim,  to  the  end  that  the  legal  title  in  the  State  and  its  transferees  may 
be  decreed  to  inure  to  thdr  benefit. 


Motion  for  the  review  of  departmental  decision  of  June  10, 1692, 
L.  D.,  (526,  denied  by  Secretary  Noble,  Kovember  14, 1892. 


PBACTICE-MOTION  FOR  REVIEW-PREFKBBNCB  BIGHT. 

Allen  v.  Pbioe. 

A  motion  for  review  wiU  not  be  grftated  on  the  ground  of  newly  dlBeovered  evidence 
where  such  evidence  is  merely  comulative  in  chi^acter. 

On  the  successful  termination  of  a  contest  the  land  embraced  within  the  canceled 
entry  should  be  reserved  for  the  benefit  of  the  contestant  during  the  statutory 
period  provided  for  the  exorcise  of  h!s  preferred  right  of  entry.  If  an  applica^ 
tion  to  enter  is  presented  during  said  period,  by  a  stranger  to  the  record,  it 
should  be  held  in  abeyance  to  await  the  action  of  the  coutest^ant.  If  a  waiver 
of  the  preference  right,  duly  executed  by  the  contestant,  is  filed  the  tract  will 
be  thereafter  held  subject  to  entry. 

Modification  of  practice  in  the  matter  of  closing  cases  on  final  decision  of  the  De- 
•  partmeot,  or  further  consideration  thereof  on  motion  for  review. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 15y  1892. 

I  have  considered  tbe  motion,  filed  by  Price,  for  a  review  of  depart* 
mental  decision  of  March  16, 1892  (Press  copy  Ko.  238,  page  263),  in  the 
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c&M  of  William  fl.  Allen  t?.  William  M.  Price,  involving  the  NB.  ^  of 
See.  20,  T.  8  S.,  B.  28,  Oberlin.  Kansas. 

Said  decision  canceled  the  entry  of  Price. 

The  first  alleged  error  is— 

That  the  decision  made  in  this  case  is  against  and  contrary  to  the  weight  of  thd 
eyidence  and  th«  law  of  the  case. 

The  fourth,  fifth  and  sixth  grounds  of  error  are  of  the  same  nature, 
but  more  specific  in  presenting  the  evidence  which  it  is  alleged  should 
have  caused  a  different  conclusion  to  be  reached. 

No  new  question  of  either  law  or  fact  is  presented  in  the  motion, 
which  was  not  before  both  the  Oommissioner  and  this  Department  at 
the  time  the  decision  of  the  former  was  rendered,  and  at  the  time  the 
departmental  decision  of  which  review  is  asked,  was  reached;  hence 
there  is  no  good  ground  for  review.    Stone  v.  Oowles  (14  L.  D.,  90). 

The  second  and  third  grounds  of  error  are,  that  the  local  officers 
erred  in  allowing  an  amendment  of  the  original  affidavit  of  contest  at 
the  time  set  for  trial,  and  in  not  allowing  the  defendant  more  time  to 
prepare  for  his  defence  and  to  procure  witnesses. 

These  matters  were  in  the  nature  of  interlocutory  motions  and  the 
determination  of  the  same  rested  in  the  discretion  of  the  local  officers. 
Ko  mention  is  made  of  the  subject  either  in  the  decision  of  the  Oommis- 
sioner, or  in  the  decision  of  which  review  is  asked^  and  there  is  nothing 
to  indicate  that  the  local  officers  exceeded  their  authority,  or  abused 
the  discretion  vested  in  them. 

The  defendant  produced  eight  witnesses  at  the  trial;  and  the  con- 
testant five.  I  see  no  reason  why  the  supervisory  power  of  the  Depart- 
ment should  be  exercised  in  the  premises. 

With  the  motion  for  review  Is  filed  the  affidavit  of  David  Shafer, 
who  swears  that  certain  parties  would  testify  to  certain  facts,  if  a  new 
tiial  is  ordered,  but  the  affidavits  of  the  alleged  witnesses  are  not  fur- 
nished as  required  by  the  rulings  of  the  Department. 

The  evidence  thus  set  forth  is  at  best,  but  cumulative  of  that  intro- 
duced at  the  trial  and  hence  it  is  not  a  sufficient  ground  for  review. 
Hollo  ways  Heirs  v.  Lewis  (13  L.  D.,  265). 

The  motion  is  therefore  denied. 

In  connection  with  this  case  you  transmit  the  papers  relating  to  the 
application  of  W.  H.  Allen,  the  saccessfal  contestant  of  the  entry  of 
Price,  to  make  entry  for  said  tract  of  land. 

It  appears  that  as  the  result  of  dei)artmental  decision  of  March  16, 
1802,  the  entry  of  Price  was  canceled  on  the  records  of  the  local  land 
office  on  April  14, 1892,  and  Allen  was  notified  of  his  preference  right 
of  entry  for  thirty  days.  On  said  day,  however,  the  local  officers 
allowed  John  H.  Patterson  to  make  homestead  entry  for  the  tract,  and 
when  Allen  appeared  within  the  thirty  days  allowed  hiin,  to  make  entry, 
tliey  rejected  his  application  for  the  reason  that  the  land  was  embraced 
In  said  entry  of  Patterson. 
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Allen  has  appealed,  and  withoat  disposing  of  the  appeal,  70a  trans- 
mit the  case  with  a  recommendation  of  a  change  of  practice  in  connec- 
tion with  this  case  and  those  of  a  simUar  character. 

Under  the  present  ruling  of  the  Department,  when  an  entry  is  can- 
celed upon  a  contest,  the  successful  contestant  is  notified  and  allowed 
thirty  days  in  which  to  make  entry  of  the  land;  the  land,  however,  is 
held  subject  to  entry  by  the  first  qualified  applicant,  who  upon  appli- 
cation is  allowed  to  make  entry  for  the  same,  subject  to  the  preference 
right  of  the  contestant.  The  result  is,  that  frequently  the  success- 
fid  contestant,  who  has  expended  time  and  money  in  procuring  the 
cancellation  of  an  entry,  finds  his  application  to  enter  the  land  in- 
volved, presented  within  the  time  prescribed  by  the  statute,  rejected 
for  the  reason  that  a  stranger  to  the  contest  record  has  been  allowed 
to  make  entry  for  the  same.  He  is  thns  forced  to  institute  a  new  con- 
test, or  to  wait  until  the  government  takes  action  to  clear  the  record 
of  the  existing  entry,  and  in  either  event,  he  is  forced  to  protect  his 
interest  in  said  contest  or  action,  and  must  wait  its  final  determination 
before  he  can  be  allowed  to  make  the  entry  which  the  law  decrees  that 
he  has  the  right  to  make  as  a  successful  contestant. 

This  rule  was  established  in  the  cases  of  Shanley  v.  Moran  (1  L.  D., 
162)  and  Alonzo  Phillips  (2  L.  D.^  321),  and  has  been  followed  since, 
resulting  frequently  in  much  hardship  and  loss  to  successful  contest- 
ants. 

The  act  of  May  14, 1880  (21  Stat.,  140),  granting  to  a  successful  con- 
testant the  preference  right  of  entry,  and  the  act  of  July  26,  1892  (27 
Stat.,  270),  granting  to  his  heirs  the  same  rights,  it  must  be  admitted, 
conferred  a  right  upon  such  party,  and  when  we  consider  that  this  right 
must  be  exercised  within  the  Umited  period  of  thirty  days,  and  that  it 
can  only  be  exercised  upon  a  specified  and  limited  tract  of  land,  is  it 
not  reasonable  to  assume  that  it  was  the  intention  of  such  legislation 
to  reserve  from  other  appropriation,  for  the  period  specified,  the  desig- 
nated tract  of  land,  and  thus  enable  the  party  intended  to  be  benefited, 
to  reap  the  reward  of  his  diligence  in  procuring  the  cancellation  of  the 
prior  entry. 

Upon  mature  reflection,  I  am  convinced  that,  to  hold  otherwise,  is, 
by  implication  at  least,  to  assume  that  Congress  holds  out  inducements 
to  a  party  to  take  certain  action,  but  fails  to  protect  him  in  the  rights 
such  action  secures.  To  reserve  the  land  for  the  time  specified,  will 
certainly  be  in  the  line  of  protecting  the  contestant's  rights,  and  no 
other  party  can  be  seriously  prejudiced  thereby.  Should  an  application 
to  enter  the  land  be  presented  by  a  stranger  to  the  record,  it  can  be  held 
in  abeyance  to  await  the  action  of  the  contestant  within  the  time  al- 
lowed, and  should  he  fail  to  exercise  his  right,  said  application  or  appli- 
cations can  be  disposed  of  in  accordance  with  the  law  and  the  rulings  of 
the  Department.  Should  a  waiver  of  the  preference  right  of  entry, 
duly  executed  by  the  contestant,  be  filed,  the  tract  should  be  held  sub- 
ject to  entry. 
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In  all  future  eases,  let  this  rule  prevail;  and  yon  will  at  once  notify 
the  local  officers  of  the  modification. 

The  case  at  bar  must  be  governed  by  the  rule  now  in  force  and  the 
papers  are  returned  for  proper  action  by  you  in  the  premises. 

It  appears  that  within  thirty  days  from  the  date  of  notice  of  depart- 
mental decision,  given  by  the  local  officers,  the  claimant  filed  a  motion 
for  review.  Had  the  Department  granted  this  motion  and  finally  deter* 
mined  that  the  entry  should  remain  intact,  it  would  have  been  met 
with  the  fact  that  said  entry  had  been  canceled  and  the  land  entered 
by  another  party,  hence  the  question  with  reference  to  the  finality  of 
departmental  decisions,  in  connection  with  the  filing  of  motions  for 
review  and  rehearing,  arises. 

Under  the  present  practice,  the  local  officers  are  notified  of  said 
decision,  and  instructed  to  report  to  you  at  the  expiration  of  the  time 
allowed  for  filing  a  motion  for  review,  what  action  has  been  taken  in 
that  respect.  In  many  of  the  local  offices  much  delay  is  experienced 
in  the  matter  of  making  such  reports,  and  there  is  a  consequent  delay 
in  the  closing  of  cases,  which  should  be  closed  as  promptly  as  iK)ssible, 
but  in  which  final  action  should  not  be  taken  until  the  time  for  filing 
motion  for  review  has  expired. 

It  is  impossible  to  formulate  a  fixed  rule  which  will  govern  every 
individual  case  which  may  arise,  but  I  think  a  general  rule  may  be 
adopted  which  will  govern  most  of  the  cases  which  come  before  the 
Department,  and  the  supervisory  power  of  the  Department  can  be  ex- 
ercised, if  necessary,  in  the  exceptional  cases.  We  are  met  with  the 
fact  that  in  some  cases  there  are  resident  attorneys  who  are  notified 
by  you  of  the  departmental  decision,  at  the  same  time  notice  is  sent  to 
the  local  officers,  and  of  necessity  this  notice  to  attorneys  is  given  a 
greater  or  less  number  of  days  before  the  notice  is  given  to  the  parties 
in  interest  through  the  local  office. 

I  think  the  rule  which  should  be  followed  is  this: 

If  at  the  expiration  of  the  time  allowed  for  filing  a  motion  for  review 
or  rehearing,  counting  from  the  date  of  the  notice  given  by  you  to  the 
resident  attorney,  no  such  motion  has  been  filed,  you  wiU  promptly 
notify  the  local  officers  (giving  the  date  of  your  notice  to  the  resident 
attorney)  and  instruct  them  to  close  the  case  unless  such  motion  has 
been  filed  with  them  within  the  time  allowed,  counting  from  the  date 
of  your  notice  to  the  resident  attorney. 

Should  a  motion  be  filed  in  your  office,  you  will  promptly  notify  the 
local  officers  to  that  effect. 

In  cases  where  no  notice  ot  departmental  decision  is  given  by  you  to 
a  resident  attorney,  but  the  notice  is  given  through  the  local  office,  the 
register  and  receiver  should  be  instructed  to  close  the  case  at  the  ex- 
piration of  the  time  allowed  for  filing  a  motion  for  review  or  rehearing, 
unless  such  motion  has  been  filed,  and  to  report  the  fact  to  you.  At 
the  time  of  giving  the  notice  to  the  parties  in  interest|  the  locsd  officers 
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must  also  notify  yon  of  tb«  date  of  eracli  notice^  in  order  tliat  yon  may 
determine  whether  a  motion  for  review  has  been  filed  in  time,  in  the 
event  that  a  party  in  interest  employs  a  resident  attorney  to  file  sneh 
motion  with  yon;  and  in  order  that  there  may  be  no  mistaken  action 
on  the  part  of  the  local  officers  in  snch  cases,  the  party,  in  order  to 
protect  his  interests,  must  file  notice  with  them  that  he  has  thus  em- 
ployed aresident  attorney  to  file  snch  motion  with  yon,  and  the  local  offi- 
cers will  notify  parties  to  this  effect,  at  the  time  of  giving  notice.  In 
no  case  should  a  case  be  closed  until  the  expiration  of  the  time  allowed 
for  filing  a  motion  for  review. 

Blanks  to  carry  out  these  instructions  should  be  prepared,  and  it  is 
believed  that  a  strict  observance  of  these  rules  will  result  in  the  cor- 
rection of  defects  which  now  exist. 


SWAMP  LAND-EFFECT  OF  ABTIFtCTAL  DRAINAGE. 

StATS  OF  OALIFOENLA. 

A  claim  of  the  State  under  the  swamp  grant  should  be  rejected  where  the  evidence 
shows  that  the  land  will  not  be  rendered  fit  for  cultivation  by  artificial  drain- 
agC;  bat  that  its  chief  value  will  be  destroyed  thereby,  and  that  the  State  does 
not  intend  rechunatioa. 

Secretary  NohU  to  the  Oammissioner  of  the  General  Land  Offioe,  ITovem- 

ber  15^  1892. 

This  appeal  is  filed  by  the  State  of  Oalifomia  from  your  decision  of 
December  22, 1891,  rejecting  its  claim  under  the  swamp  land  grant  of 
certain  lands  fiilly  described  therein. 

These  lands  were  claimed  by  the  State  as  swamp  and  overflowed 
lands,  and  a  hearing  was  had  under  the  last  clause  of  the  4th  section 
of  the  act  of  July  23, 1866,  providing  that : 

If  the  authorities  of  said  State  shall  claim  as  swamp  and  overflowed  any  land 
not  represented  as  such  upon  the  maps  or  in  the  returns  of  the  surveyors,  the  char- 
acter of  such  land  at  the  date  of  the  ^ant,  September  twenty-eight,  eighteen  hun- 
dred aaxd  fifty,  and  the  right  to  the  samC;  shall  be  determined  by  testimony,  so  to  be 
taken  before  the  surveyor-general,  w^ho  shall  decide  the  same,  subject  to  the  ap- 
proval of  the  Commissioner  of  the  General  Land  Office.    (14  Stat.,  218.) 

Upon  the  testimony  taken  at  said  hearing  the  surveyor  general  found 
that  said  tracts  were  not  swamp  and  overflowed  land,  within  the  mean- 
ing of  the  grant  of  September  28, 1850,  which  decision  was  affirmed  by 
your  office,  and  from  which  the  State  appealed* 

The  surveyor- general  found  that: 

The  laods  involved  in  thift  hearing  are  located  on  or  near  the  summit  of  the  Sierra 
Nevada  mountains,  at  an  altitude  of  ftom  6,000  to  8,000  ^»et,  and  that  they  am  sita* 
atod  in  smaU  basins  or  flats,  or  along  atreams,  surrounded  by  higher  hills  «r  novn- 
tains,  upen  which  a  great  quantity  of  snow  falls  during  the  winter  season,  which 
when  melting  in  the  spring  overflows  the  land  in  question,  and  continues  then  in 
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tUat  eondition  Bntil  t^  snows  disappear  on  tke  hill-sides,  wlisn  the  lands  beoomes 
more  or  less  dry  until  the  Gomiaencemeut  of  the  following  rainy  season,  and  that 
daring  this  time  the  lands  are  adapted  for  grazing  purposes,  though  too  wet  for  cul- 
tivation. 

It  fhrther  appears  that  there  is  ne  land  onHivated  in  any  of  the  townships  in 
which  the  lands  in  question  are  situated,  for  the  reason  that  owing  to  their  high 
altitude,  the  seasons  are  too  short  for  the  maturing  of  any  crop  as  is  usually  culti- 
yated  in  an  agricultural  locality,  and  that  all  of  the  lauds  in  these  townships  are 
suitable  only  for  grazing  purposes,  and  then  only  during  a  small  portion  of  the  year, 
after  the  snows  have  disappeared. 

This  finding  is  fully  sustained  by  the  testimony,  as  well  as  the  further 
finding  that  '^  the  lands  in  question  are  suitable  only  for  grazing  pur- 
poses, and  that  reclamation  is  not  desirable,  and,  in  fact,  would  render 
them  of  less  value  than  they  are  in  their  natural  condition." 

You  affirmed  the  finding  of  the  surveyor-general,  and  rejected  the 
claim  of  the  State,  substantially,  upon  the  ground  that  the  evidence 
showed  that  the  land  could  not  be  reclaimed  and  made  fit  for  cultiva- 
tion by  artificial  drainage,  and  that  it  was  therefore  not  of  the  charac- 
ter of  lands  contemplated  by  the  grant. 

The  act  of  September  28, 1850,  is  entitled  ^^An  act  to  enable  the  State 
of  Arkansas  and  other  States  to  reclaim  the  swamp  lands  within  their 
limits,"  and  to  enable  said  States  ^'to  reclaim  the  swamp  and  overflowed 
lands  found  therein,"  granted  to  said  States,  '<  the  whole  of  those  swamp 
and  overflowed  lands  made  unfit  thereby  for  cultivation,^^ 

The  fact  that  the  grant  was  only  of  such  lands  as  were,  by  reason  of 
the  swampy  and  overflowed  condition,  "  made  unfit  thereby  for  culti« 
vation,"  would  seem  to  imply  that  Congress  intended  that  only  such 
lands  should  pass  by  the  grant  as  might  be  rendered  fit  for  cultivation 
by  reclaiming  them  from  their  swamp  and  overflowed  condition. 

The  reclamation  of  the  land  was  the  consideration  for  the  grant  to 
the  State,  and  clearly  it  could  not  have  been  contemplated  that  lands, 
whose  chief  value  was  derived  from  the  overflow,  and  whose  value 
would  be  destroyed  by  drainage,  were  of  the  character  described  in  the 
grant. 

Counsel  for  the  State  insist  that  the  question  is  simply  this :  ^'  Is  land 
which  is  clearly  too  wet  for  cultivation  excluded  from  the  swamp  land 
grant  by  the  fact  that  other  characteristics  make  cultivation  difficult 
or  impossible!" 

The  question  would  be  more  correctly  stated  by  adding:  "and  which 
could  not  be  rendered  fit  for  cultivation  by  artificial  drainage." 

It  appears,  however,  from  the  testimony  in  this  case,  that  the  lands 
not  only  could  not  be  rendered  fit  for  cultivation,  but  that  to  reclaim 
them  from  their  overflowed  condition  would  destroy  their  value,  and, 
hence,  it  can  not  be  presumed  that  the  State  intends  to  reclaim  them. 

It  is  stated  by  counsel  that  the  land  in  question  is  shown  beyond 
doubt  to  be  so  wet,  and  so  frequently  overflowed,  as  to  be  of  no  value 
for  agricultural  purposes.    Some  grass  grows  upon  it  which  serves  for 
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the  pasturage  of  a  limited  namber  of  cattle  for  a  few  weeks  of  the  yeary 
bat  upon  these  tracts,  or  apon  any  other  tract  bearing  so  much  water, 
the  raising  of  crops  is  imi)0S6ible. 

This  is  conceded,  bat  it  is  also  shown  that  the  land  coold  not  be  re. 
claimed,  and  that  its  chief  valae  is  in  the  irrigated  condition  in  which 
it  is  found,  and  which  would  be  impaired  by  drainage. 

These  facts  do  not  appear  to  be  denied  by  the  State,  bat  it  is  con- 
tended that  while  the  scheme  declared  by  the  act  is  reclamation,  yet  it 
does  not  mean  that  all  swamp  and  overflowed  lands  must  be  reclaimed,* 
but  that  the  State  might  allow  the  tract  to  remain  in  its  natural  condi- 
tion, if  it  is  to  its  interest  to  do  so,  and  that,  if  the  doctrine  of  your 
decision  is  carried  out  to  its  logical  extent,  the  State  must  show  not  only 
the  actual  character  of  every  tract  claimed,  but  also  that  it  can  be  re- 
claimed, and  will  be  reclaimed.  This  does  not  follow.  When  lands  are 
shown  to  be  swamp  and  overflowed,  the  presumption  necessarily  arises 
that  the  lands  can  be  reclaimed  and  made  fit  for  cultivation,  and  that 
the  State  will  reclaim  them.  If  the  lands  are  shown  to  be  swamp  and 
overflowed,  and  thereby  made  unfit  for  cultivatiauj  they  will  be  certi- 
fied to  the  State,  and  the  government  will  not  further  interfere  to  as- 
certain whether  the  State  has  performed  its  duty  in  reclaiming  the  land. 
But  in  determining  whether  lands  are  of  the  character  contemplated  by 
the  grant,  all  presumptions  that  may  arise  in  favor  of  the  States  may 
be  rebutted  by  proof. 

A  very  liberal  provision  was  made  for  the  benefit  of  the  State  of  Cal- 
ifornia by  the  act  of  July  23, 1866,  which  enabled  it  to  facilitate  the 
adjustment  of  its  swamp  land  grant,  and  thus  avoid  the  delays  attend- 
ing the  examination  of  the  lands  by  the  Secretary  of  the  Interior. 
The  act  required  the  Commissioner  to  certify  to  said  State  as  swamp 
and  overflowed  all  lands  reported  as  such  upon  the  approved  town- 
ship plats,  and  it  Airther  provided  that  if  the  authorities  of  the  State 
shall  claim,  as  swamp  and  overflowed,  lands  not  so  represented,  the 
right  to  the  same  shall  be  determined  by  testimony  taken  before  the 
surveyor-general,  with  the  approval  of  the  Commissioner. 

The  onus  was  upon  the  State  to  show  clearly  that  the  lands  claimed 
were  rendered  unfit  for  cultivation,  and  if  it  is  shown  by  such  evidence 
that  the  reclamation  of  the  lands  would  not  fit  them  for  cultivation, 
but,  on  the  contrary,  would  destroy  their  chief  value,  and  that  it  was 
not  the  intention  of  the  State  to  reclaim  them,  its  claim  should  be  re- 
jected. 

I  am  satisfied  from  the  testimony  that  the  lands  are  not  of  the  char- 
acter of  lands  contemplateted  by  the  grant,  and  your  decision  r^ect- 
ing  the  claim  of  the  State  is  affirmed. 
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Wilson  v.  Beok. 

Motion  for  review  of  departmental  decision  of  July  6, 1892, 15  L.  D., 
5,  denied  by  Secretary  Noble,  November  15, 1892. 


BAILBOAJD  GIIANT--CONVLICTING  HOMESTBAB  ENTRT. 

Gbinnell  et  al.  V.  Hastings  and  Dakota  By.  Co. 

Lands  embraced  within  a  subsisting  homestead  entry  at  the  date  of  the  grant  of 
July  4,  1866,  are  excepted  therefrom,  although  said  entry  may  be  canceled  prior 
to  the  definite  location  of  the  road. 

Secretary  Kohle  to  the  Commissioner  of  the  Oeneral  Land  Offloe^  Ifovember 

15y  1892. 

.  I  am  in  receipt  of  your  letter  of  October  29, 1892,  calling  atteotion  to 
the  cases  of  George  D.  Grinnell  and  Calvin  D.  Perkins  v.  Hastings  and 
Dakota  Railway  Company,  together  involving  the  SB.  J  of  Sec.  13,  T. 
115  K.,  B.  31  W.,  Marshall  land  district,  Minnesota. 

Said  tract  is  within  the  primary  limits  of  the  grant  made  by  the  act 
of  Jttly  4, 1866  (14  Stat.,  87),  to  aid  in  the  construction  of  the  Hastings 
and  Dakota  Bailroad. 

At  the  date  of  the  passage  of  said  act,  the  land  in  question  was  em- 
braced in  the  uncanceled  homestead  entry  No.  2034,  made  by  Phillip 
Shaw,  Jr.,  on  April  15, 1865.  This  entry  was,  however,  canceled  upon 
reliDquishment  August  4, 1866,  and  the  land  being  vacant  at  the  date 
of  the  definite  location  of  the  road,  June  26, 1867,  it  was  held  to  have 
passed  to  the  grant.  Hastings  and  Dakota  B'y  Co.  v.  McOlintock,  7 
L.  D.,  207. 

Daring  the  pendency  of  the  case  last  referred  to,  the  local  officers 
permitted  Grinnell  and  Perkins  to  make  homestead  entries  for  the  B.  ^ 
of  the  SB.  i  and  the  W.  ^  of  the  SB.  \  of  said  section,  respectively, 
and,  by  your  decisions  of  September  13,  and  15, 1890,  said  entries  were 
held  for  cancellation  for  conflict  with  the  grant  for  said  company. 

Upon  appeal,  this  Department  afBrmed  your  decisions,  but  directed 
that  said  entries  be  not  canceled  until  opportunity  had  been  afforded 
the  entrymen  to  secure  the  company's  relinquishment  of  the  lands, 
under  the  provisions  of  the  act  of  June  23, 1874  (18  Stat.,  194). 

Your  letter  reports  that  the  parties  were  duly  advised,  but  that  they 
have  faUed  to  secure  the  company's  relinquishment,  and  that  you  have 
deferred  final  action  upon  their  entries  for  the  reason  that,  under  the 
recent  decision  of  the  United  States  supreme  court  in  the  case  of  Bar- 
don  V.  Korthem  Pacific  Bailroad  Company  (145  U.  S.,  535),  it  would 
seem  that  the  land  was  excepted  from  the  operation  of  the  company's 
grant,  by  reason  of  the  entry  by  Phillip  Shaw,  Jr.,  if  said  decision  is 
applicable  to  the  grant  for  the  Hastings  and  Dakota  Bailroad. 

Said  decision  of  the  court  has  been  rendered  since  the  cases  of  Gnu- 
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nell  aud  Perkins  were  considered  by  this  Department,  and,  as  the  cases 
have  not  been  finally  closed,  I  can  see  no  good  reason  why  they  shonid 
not  be  protected  in  their  rights,  if  any  they  have,  under  the  eenstrac- 
tion  of  the  law  made  in  said  decision. 

Said  decision  held,  in  effect,  that  lands,  which,  at  the  date  of  the 
grant  to  the  Northern  Pacific  Eailroad  Company,  were  segregated  from 
the  public  lands  within  the  limits  of  said  grant  by  reason  of  a  prior 
pre-emption  claim  to  it,  did  not,  upon  the  cancellatioii  of  such  claim, 
although  prior  to  the  definite  location  of  the  road,  pass  to  the  com- 
pany, but  remained  to  the  United  States,  subject  to  dispositioa  as 
other  lands. 

While  the  construction  made  in  that  is  of  a  different  grant  from  from 
that  now  in  question,  yet  both  grants  are  in  prettenti^  and  there  is  no 
material  difierence  in  their  language,  in  so  far  as  it  affects  the  attach- 
ment of  rights  thereunder;  hence,  said  decision  would  apply  with  equal 
force  to  the  grant  under  consideration,  and  in  its  adjustment  said  de- 
cision should  be  followed. 

You  are  therefore  directed  to  apply  the  construction  made  in  said 
decision  to  the  cases  in  question,  and,  if  in  your  judgment,  the  parties 
are  protected  thereunder,  you  will  re-adjudieate  the  case. 

In  that  event,  however,  due  notice  should  be  given  the  company  of 
its  right  of  appeal,  as  in  all  other  cases  made  and  provided. 


VSES  OF  IX>CAIi  OFVICEB8. 

There  is  no  authority  for  allowing  the  loeal  offloers  a  one  per  cent  oommission,  in 
excess  of  the  maximum  compensation,  for  their  seryices  in  conducting  the  sale 
of  town  lots  under  the  act  of  September  1, 1888. 

Secretary  NohU  to  the  Commissioner  of  the  Genial  Land  Offioe^  November 

15 J 1892. 

I  have  considered  the  appeal  of  the  register  and  reeeiver  at  Black- 
foot,  Idaho,  from  your  decision  of  August  2, 1892,  declining  to  allow 
one  per  cent  commissions  to  each  of  said  officers  upon  the  proceeds  of 
sale  of  lots  in  the  town  of  Pocatello,  Idaho,  in  excess  of  the  maximum 
eompensation  allowed  by  law  to  registers  and  receivers  of  local  land 
offices. 

The  material  facts  are  these: 

By  the  act  of  Congress  approved  September  1, 1888  (25  Stat.,  452), 
the  agreement  made  with  the  Shoshone  and  Banuack  Indians  for  the 
surrender  and  relinquishment  to  the  United  States  of  a  portion  of  the 
Fort  Hall  reservation,  in  the  Territory  of  Idaho,  for  the  purposes  of  a 
town  site,  etc.,  was  ratified.  The  fith  section  of  said  act  provided 
that  said  land  should  be  sold,  and  it  was  provided  that  the  sale — 

shall  be  conducted  by  the  register  of  the  land  office  in  the  district  in  which  said 
lands  are  situate,  in  accordance  with  the  instructions  of  the  Commisaioneir  of  tlM 
Q«neral  Land  Office. 
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In  accordance  with  this  provision  of  law,  you  instracted  the  register 
and  receiver  to  attend  to  the  sale  of  said  land,  which  daty  they  per- 
formed, and  as  compensation  for  sach  services,  they  present  a  claim  of 
one  per  cent  commissions  on  the  amoant  received  as  purchase  money 
for  said  land,  in  excess  of  their  annnal  salary  of  $3000,  each. 

This  dnty  was  performed  in  obedience  to  law.  It  is  true  that  the  re- 
ceiver was  not  mentioned  in  the  act  as  the  party  to  conduct  the  sale,  but 
it  is  clear  that  it  was  the  intention  of  Congress  that  the  sale  nhould  be 
conducted  by  the  officers  in  charge  of  the  local  land  office  of  the  district 
in  which  the  land  was  situate,  and  it  was  entirely  competent  for  you  to 
issue  the  instructions  you  did  to  said  officers,  and  it  was  their  duty  to 
comply  with  the  same,  as  a  part  of  the  duties  of  their  office,  and  the 
compensation  for  said  duties,  must  form  a  part  of  the  total  annual  com- 
I>ensation  of  such  officer,  which  compensation  is  limited  by  law  to 
$3000  per  annum.  This  view  is,  I  think,  sustained  by  the  provisions 
of  sections  seven  and  eight  of  said  act,  which  provides  that  the  Secre- 
tary of  the  Interior  shall  fix  the  compensation  of  the  surveyor  for 
surveying  the  land,  and  of  the  appraisers  for  appraising  the  same,  and 
appropriates  $5000  to  carry  the  act  into  eflPect,  but  no  mention  is  made 
as  to  the  compensation  of  the  officers  who  supervise  the  sale  of  the  land. 

The  register  and  receiver  cite  the  case  of  the  United  States  t>. 
Brindle  (110  IT.  8.,  688),  decided  March,  1884,  in  support  of  their  claim. 
In  many  respects  there  is  an  analogy  between  the  two  cases,  but  I 
think  the  claim  in  question  is  barred  by  the  following  provision  of  the 
act  of  August  4, 188G  (24  Stat.,  239),  as  follows : 

Hereafter  aU  fees  coUected  by  registers  and  receivers,  from  any  sooroe  whatever, 
which  would  increase  their  salaries  beyond  three  thousand  dollars  each  year  shall 
be  coyered  into  the  Treasury,  etc. 

This  would  seem  to  be  conclusive  in  the  matter.  I  am,  therefore  of 
the  opinion,  that  your  action  is  correct,  and  the  same  is  approved. 


APPUOATIOX  FOB  SUBTBT-MBANBBRBD  liAKB. 

8.  P.  Randolph. 

Conceding  that  firaud  or  gross  mistake  in  the  original  survey  will  warrant  the  ex- 
tension of  the  surveys  over  a  meandered  tract  (shallow  lake),  where  the  adjacent 
land  has  been  disposed  of;  such  action  should  not  be  taken,  after  the  lapse  of 
time,  in  the  absence  of  proof  of  the  most  positive  character. 

Bearetafy  Ifoble  to  the  Oommissioner  of  the  Qeneral  Land  OffloCj  November 

15j  1892. 

I  have  considered  the  appeal  by  S.  P.  Randolph  from  your  decision 
of  February  15, 1892,  denying  his  application  for  the  survey  of  a  lake, 
in  sections  23  and  24,  township  23  north,  range  4  east^  W.  M.,  Olympia 
land  district,  Washington. 
1641— VOL  15 ^28 
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The  survey  of  this  township  was  made  and  approved  daring  the  year 
1862,  the  approval  of  the  sorveyor-general  bearing  date  of  IS'ovember 
10,  1862. 

On  July  8, 1863,  L.  V.  Wyckoff  made  homestead  entry  of  the  land 
snrroaiuling  the  lake  in  question,  said  lake  embracing  about  fifty  acres. 
Final  certificate  issued  upon  this  entry  September  4, 1868,  and  it  was 
patented  June  5, 1871. 

This  land  is  in  the  immediate  neighborhood  of  the  junction  of  the 
White  and  Black  rivers. 

On  November  28,  1890,  Messrs.  Copp  and  Luckett,  on  behalf  of  Ran- 
dolph, applied  for  the  survey  of  this  lake,  alleging  that  in  realty  no 
lake  actually  existed,  and  that  the  survey  was  a  fraud  upon  the  gov- 
ernment and  made  by  the  surveyor  in  collusion  with  the  entryman. 

When  opportunity  was  afforded  Randolph  to  sustain  the  allegations 
made,  he  furnished  affidavits  showing  that  the  present  conditiou  of  the 
alleged  lake  was,  at  best,  a  mere  swamp,  subject  to  overfiow  at  times, 
but  containing  numerous  stumps  of  heavy  timber.  As  to  the  alleged 
collusion,  he  swears 

that  be  is  credibly  informed  and  believes  that  L.  V.  Wyckoff,  whose  homestead  claim 
surrounds  said  alleged  lake,  told  several  of  said  WyckoflTs  friends  and  acquaintances, 
at  the  time  said  township  23  was  aboat  to  be  surveyed,  that  he  (the  said  Wyckoff) 
intended  to  have  a  lake  of  about  forty- five  acres  laid  off  on  his  land  by  the  United 
States  surveyor,  and  advised  his  (the  said  Wyckoff^s)  friends  to  have  the  same  done 
for  them  on  their  laud,  for  that  they  might  as  well  have  so  much  extra  land,  and 
that  deponent's  informants  are  ready  to  make  oath  to  said  information,  if  brought 
into  court. 

It  appears  that,  acting  upon  this  information,  you  authorized  the 
appointment  of  a  competent  party  to  investigate  the  matters  complained 
of,  and  one  Lewis  D.  W.  Shelton  was  designated  by  the  surveyor- general. 
His  report  substantiates  the  allegations  made  as  to  the  present  condi- 
tion of  the  lake,  and  further  states  that: 

All  the  information  I  can  get  as  to  the  character  of  the  lake  at  the  time  of  the 
survey  indicates  no  material  change  since  from  natural  causes,  and  that  it  was  a  low 
swampy  tract  of  land  almost  entirely  dry  during  the  summer  months,  and  covered 
with  water  at  times  during  the  fall,  winter,  and  spring,  to  a  depth  from  four  to  t«n 
feet,  according  to  the  height  of  the  water  in  the  White  and  Black  rivers,  which 
sometimes  submerge  all  the  bottom  lands  of  both  rivers,  etc. 

Prior  to  the  designation  of  Mr.  Shelton  to  make  this  examination, 
the  surveyor-general  had  received  a  letter  from  Edwin  Bichanison, 
who  ran  the  official  meander  line  of  this  lake,  in  which  he  repudiated 
any  charge  of  collusion  in  the  matter  of  the  survey  of  this  lake,  and 
states  that,  if  given  an  opportunity,  he  can  prove  beyond  cavil  that  at 
the  date  of  his  survey,  the  water  in  this  lake  was  from  three  to  ten  feet 
deep ;  that  the  height  of  the  water  in  the  river  precluded  all  chances 
of  drainage;  that  the  area  of  the  lake  was  more  than  forty  acres,  and 
that  under  his  contract  and  the  surveying  manual,  he  was  compelled 
to  meander  the  lake.    He  further  states  that: 
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I  was  not  aware,  when  I  made  thesnryey,  and  probably  very  few  persons  were  then 
awftre,  that  Struck  riyer  had  long  been  discharging  its  waters  into  White  river  and 
increasing  its  depth  above  its  natural  volume;  that  since,  the  removal  of  drifts  and 
artificial  causes  have  prevented  the  egress  of  Struck  river  into  White  river,  to  which 
can  be  attributed  the  decrease  of  water  in  the  lake  in  question,  also  a  condition  which 
has  enabled  the  drainage  of  said  lake ;  that  since  the  clearing  and  plowing  of  Wyck- 
ofiTs  farm,  the  annual,  swift  freshets  of  White  and  Black  rivers  have  rushed  through 
the  waters  of  the  lake,  and  partly  filled  its  depths  with  the  surrounding  alluvial 
soils. 

Bichardson  was  not  advised  of  the  inyestigation  made  by  Shelton^ 
but  there  is  nothing  in  the  latteFs  rei>ort  tending  to  establish  any  col- 
lasion  in  the  matter  of  the  original  survey  of  the  lake. 

The  original  entryman  appears  to  have  died^  and  the  present  holders 
of  the  land  are  not  named. 

Due  to  the  lapse  of  time  and  the  improvement  of  the  cotrntry,  the  land 
in  question,  which  was,  perhaps,  not  x>articularly  valuable  at  the  date 
of  the  entry,  is  now  quite  valuable,  and  it  is  due  to  this  increase  in  value 
that  application  is  now  made  for  the  survey  of  the  lake,  so  that  it  may 
be  made  available  to  the  applicant  who  is  desirous  of  making  entry 
thereof. 

Even  if  surveyed,  it  would  seem  that  the  proper  way  to  dispose  of 
the  land  would  be  to  offer  it  as  an  isolated  and  disconnected  tract,  and 
not  expose  to  entry  under  the  homestead  laws. 

After  a  careful  review  of  the  matter,  however,  you  hold  that  the 
showing  is  not  sufficient  to  impeach  the  original  survey,  and  under  the 
decision  of  the  United  States  Supreme  Court,  in  the  case  of  Mitchell  v. 
Smale  (140  U.  S.,  406),  deny  the  application  for  the  survey  of  the  land. 

It  is  urged  that  this  is  not  a  case  of  dried  up  lake  bed,  but  of  fraud 
or  such  gross  mistake  as  to  warrant  this  Department  in  disregarding 
the  original  survey  under  which  this  land  was  meandered  as  a  lake. 

Conceding  that  fraud  or  gross  mistake  in  the  original  survey  will 
warrant  the  extension  of  the  surveys  over  a  meandered  tract,  even 
where  the  land  surrounding  that  meandered  has  been  disposed  of,  yet 
after  the  lapse  of  time,  as  in  this  case,  the  proof  should  be  of  the  most 
positive  character. 

In  the  present  case,  it  will  be  noticed  that  the  survey  preceded  the 
entry  by  more  than  seven  months,  and  theproof  of  fraud  is  mere  hear- 
say testimony. 

I  can  see  no  reason  to  disturb  your  action  denying  the  application 
for  survey^  and  the  same  is  accordingly  affirmed. 
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PBACTICE— KOnCE-TIMBEB  CULTURE  CONTEST— APPLICATION. 

Ellis  v.  Abbe. 

Where  a  oonteat  is  dlBmissed  by  the  local  office  notice  of  such  action  should  be  given 
the  contestant's  attorney. 

On  the  BUCceBsfal  termination  of  a  timber  culture  contest  in  which  the  contestant 
files  an  application  to  enter  with  the  initiation  of  the  suit,  said  application 
should  be  returned  for  allowance  on  due  showing  of  qaaliflcation  and  payment 
of  the  requisite  fees. 

A  timber  culture  application  filed  with  a  conlest,  and  pending  at  the  passage  of  the 
act  repealing  the  timber  cnltnre  law,  is  not  affected  by  said  repeal;  and,  on  the 
successful  termination  of  the  suit;  the  contestant  is  entitled  to  complete  his 
pending  application. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  La/nd  Office^  UTovem- 

her  16y  1892. 

I  have  considered  the  motion  filed  by  John  S.  Ellis,  for  the  review  of 
departmental  decision  of  May  7, 1892  (L.  and  E.  Press-Book,  243,  page 
382),  in  the  case  of  John  S.  Ellis  v.  Mary  J.  Abbe,  involving  the  NE.  J 
of  Sec.  20,  T.  118  N.,  E.  76  W.,  Huron  land  district,  South  Dakota. 

The  facts  in  the  case,  briefly  stated,  are  as  follows : 

On  September  13, 1883,  Mary  J.  Abbe  made  timber-culture  entry  of 
this  land,  against  which  Ellis  initiated  a  contest  in  November,  1889, 
filing  an  application  to  enter  the  land  as  a  timber-culture  entry. 

Notice  issued  under  said  contest,  directing  that  the  testimony  be 
taken  before  the  judge  of  the  probate  court  of  Potter  county,  on  De- 
cember 6, 1889,  the  final  heaiiug  to  be  before  the  local  office  on  Decem- 
ber 9, 1889.' 

Testimony  was  taken  on  the  day  named  before  the  clerk  of  the  cir- 
cuit court  for  said  county,  the  judge  of  probate  having  designated 
that  officer  on  account  of  his  inability  to  be  at  the  county  seat  on  that 
day,  the  defendant  being  in  default. 

On  December  10, 1889,  the  local  officers  dismissed  the  contest,  be* 
cause  the  testimony  was  not  taken  before  the  officer  designated  by 
them.  Notice  of  this  action  was  given  Ellis  by  registered  letter,  ad- 
dressed to  Gettysburg,  South  Dakota,  which  was  returned  uncalled 
for. 

When  the  record  in  this  contest  was  considered  by  your  office,  on 
October  7, 1890,  you  held  that  the  testimony  was  properly  taken  under 
section  7  of  practice  rule  35,  and,  as  it  sustained  the  charge  made  in 
contestant's  affidavit,  the  entry  was  held  for  cancellation  thereon. 

No  appeal  was  taken,  and  the  entry  was  canceled  by  your  letter  of 
February  11, 1891. 

On  February  16, 1891,  the  entry  was  canceled  upon  the  local  office 
records,  and  next  day  notice  was  sent  by  registered  letter  to  John  S. 
Ellis,  care  of  his  attorney  of  record,  A.  L.  Ellis,  at  Gettysburg,  South 
Dakota,  advising  him  of  his  preferred  right  of  entry. 
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On  March  17, 1891,  Ellis,  throagh  one  S.  M.  West,  his  attorney,  pre- 
sented a  timber-cnltnre  application  for  this  land,  which  was  rejected 
^^for  reason  of  repeal  of  timber-cultore  law,  on  March  3, 1891,  and  for 
further  reason  that  affidavit  is  sworn  to  outside  of  State  of  Soath 
Dakota  and  not  within  the  Huron  land  district." 

An  appeal  by  Ellis  was  filed  April  6, 1891,  in  which  he  called  atten- 
tion to  his  application  filed  with  his  contest,  and  urged  that  his  second 
application  was  made  merely  to  show  his  present  qualifications. 

On  March  20, 1891,  three  days  after  the  preseutation  and  rejection  of 
his  timber-culture  application,  Ellis,  through  his  attorney,  requested 
you  to  return  his  application  filed  with  his  contest,  in  order  that  he 
might  complete  it  under  his  preferred  right  of  entry  accorded  him  as 
successful  contestant. 

By  letter  of  April  10, 1891,  you  held  that  by  his  failure  to  appeal 
firom  the  rejection  of  his  contest,  EUis  lost  any  rights  thereunder  and 
therefore  refused  to  return  the  application.  From  this  action  he  ap- 
pealed, allegiug  the  following  grounds  of  error,  viz: 

First:  The  Honorable  Comoiissioiier  erred  in  denying  a  preference  right  on  the 
ground  that  no  appenl  had  been  taken  from  the  decision  of  the  local  officers  dis- 
missing the  contest,  because  neither  the  contestant  nor  his  attorn^  of  record  re- 
ceived any  notice  of  such  action. 

Second :  The  local  officers  erred  in  not  sending  the  notice  of  dismissal  of  the  contest 
to  the  contestant's  attorney,  A.  L.  Ellis,  at  his  address,  as  the  same  appeared  on  the 
contest  papers. 

Third :  That  the  Honorable  Commissioner  erred  in  not  returning  the  contestant's 
application  to  enter  the  land,  made  and  filed  with  the  contest. 

Fourth:  Erred  in  holding  contestant  had  waived  his  right  by  failing  to  appeal,  for 
the  reason  that  he  has  never  had  notice  of  dismissal  of  his  right  of  appeal;  therefore 
he  has  been  denied  his  day  in  court;  and  for  other  errors  apparent  in  the  record. 

It  was  this  appeal  that  brought  the  case  before  tiliis  Department, 
resulting  in  the  decision  of  May  7,  1892,  which  is  now  sought  to  be 
reviewed. 

Said  decision  held 

that  the  case  at  bar  is  controlled  by  the  rule  laid  down  in  the  oaae  of  Ang^nst  W. 
Hendrickson  (13  L.  D.,  169),  that  asuccessinl  contestant,  who  dela3r8  his  application 
to  enter  until  after  the  passage  of  the  act  of  March  3, 1881  (supra),  the  first  section  of 
which  repeals  the  statute  authorizing  timber-culture  entries,  cannot  make  entry  un- 
der the  timber-culture  law  by  virtue  of  his  preference  right. 

The  review  is  based  upon  the  ground  that  the  Hendrickson  case  is 
not  in  x>oint,  in  that  Bllis  does  not  rest  upon  his  application  offered 
after  the  passage  of  the  act  of  March  3, 1891,  but  upon  that  filed  with 
his  contest.  It  therefore  becomes  necessary  to  determine  what  rights 
Ellis  gained  by  reason  of  his  application  filed  with  his  contest. 

It  is  clear  that  the  entry  by  Abbe  was  canceled  upon  Ellis's  contest, 
but  it  is  held  by  you  that  he  waived  any  rights  thereunder  by  his  fail- 
nre  to  appeal  from  the  erroneous  decision  of  the  local  officers  dismissing 
his  contest.    Was  proper  notice  given  him  of  such  action,  for  if  it  was 
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then,  under  the  rulings  of  this  Department^  his  failure  to  appeal  from 
the  rejection  of  his  contest  worked  a  forfeiture  of  any  rights  thereunder* 

The  record  of  the  contest  shows  that  one  A.  L.  Ellis  was  authorized 
to  represent  the  contestant  and  conducted  the  case  before  the  local 
office.  Kotice  of  the  dismissal  of  the  contest  should  therefore  have 
been  given  said  attorney,  as  was  done  when  advising  the  contestant  of 
his  preferred  right  of  entry. 

Under  the  last  mentioned  notice,  the  contestant  offered  his  applica- 
tion, which  was  refused,  resulting  in  the  case  now  before  the  Depart- 
ment 

As  stated  in  the  first  part  of  this  opinion,  the  notice  of  the  dismissal 
of  the  contest  was  mailed  to  the  contestant  and  was  returned  uncalled 
for.  This  notice  I  deem  insufficient,  under  the  circumstances,  and  must 
therefore  hold  that  the  contestant  is  entitled  to  the  fruits  of  his  con- 
test. By  virtue  of  said  contest  he  was  entitled  to  a  preferred  right  of 
entry  for  thirty  days,  and  having  filed  an  application  to  enter  with  his 
contest,  the  same  should  have  been  returned  for  allowance  upon  his 
showing  tliat  he  was  still  qualified  and  the  payment  of  the  required 
fees  and  commissions,  and,  in  the  event  of  his  failure  to  complete  his 
entry  within  that  time,  the  application  filed  with  the  contest  would 
stand  rejected.  (See  circular  of  August  18,  1887,  referred  to  in  case  of 
Smith  V,  Fitts,  13  L.  D.,  670,  also  general  circular  of  February  6, 1892, 
page  75.) 

In  the  present  case  the  application  filed  with  the  contest  was  not  re- 
turned, but  the  contestant  was  advised  ot  his  preferred  right  of  entry, 
and  within  thirty  days  tendered  the  fees  and  commissions,  another  ap- 
plication and  an  affidavit,  which  was  defective,  but,  as  alleged  by  him, 
this  application  and  affidavit  were  filed  merely  to  show  that  he  was 
still  qualified  to  make  entry  as  originally  applied  for. 

In  the  Hendrickson  case  {supra)^  an  application  was  not  filed  with 
the  contest,  while  in  the  present  case  the  application  filed  by  Ellis  with 
his  contest  was  pending  at  the  date  of  the  passage  of  the  act  of  March 
3,  1891,  and,  as  held  in  the  case  of  Pfaff  v.  Williams  (4  L.  D.,  455),  was 
equivalent  to  an  actual  entry,  so  far  as  the  applicant's  rights  are  con- 
cerned, and  withdraws  the  land  from  other  disposition  until  finally 
acted  on.  Ellis's  right  to  complete  his  pending  application  was  an 
<'  accruing"  right,  and  under  the  terms  of  the  repealing  act  of  March  3, 
1891  {8upra)y  was  not  affected  thereby. 

I  must  therefore  recall  and  vacate  the  decision  of  May  7, 1892,  re- 
verse the  decision  of  your  office,  and  direct  that  Ellis  be  allowed  thirty 
days  within  which  to  complete  the  application  filed  with  his  contest^ 
which  should  be  returned  for  that  purpose. 
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BAILBOAD  GBANT— MINERAL  LAND. 

OASEY  BT  AL.  V,  NOBTHEBN  PACIFIC  E.  E.  OO. 

Land  is  mineral  in  oharaeter,  and  as  snoh  ezoepted  from  the  grant  to  this  company, 
where  the  development  and  its  resalts  display  saoh  promise  that  a  pradent  and 
reasonable  man  would  be  Justified  in  expending  money  and  labor  in  legitimate 
mining  operations. 

Secretary  SToble  to  the  Commissioner  of  the  General  Land  Office,  Novem- 
ber 15,  1892. 

m 

On  Janoary  10,  1891,  Greorge  H.  Oasey,  for  himself  aud  co-olaimants 
Francis  T.  McBride  and  James  E.  Jacobs,  tendered  in  the  local  land 
office,  at  Helena,  Montana,  application  for  patents  for  the  ^<  Annie 
Long,"  ^<  Lone  Tree,"  and  ^<  Sin  Bad  T."  lode  claims,  designated  as  snr- 
veys  ^0%.  2974,  2975,  and  2976,  located  in  Sec.  21,  T.  3  N.,  B.  7  W. 

Said  application  was  rejected,  for  the  reason  that  said  land  is  in  an 
odd  numbered  section,  within  the  limits  of  the  grant  to  the  Korthem 
Pacific  Railroad  Company,  and  was  returned  by  the  surveyor-general 
as  agricultural  land,  therefore  prima  fade  subject  to  the  operation  of 
said  grant,  and  was  partly  included  in  said  railroad  company's  selec- 
tion, list  No.  11. 

On  January  28, 1891,  the  said  applicants  filed  an  affidavit  and  peti- 
tion, duly  corroborated,  alleging  that  said  land  is  mineral  in  character, 
having  numerous  quartz  leads,  exteudiug  through  the  same,  which 
said  leads  bear  gold,  silver,  and  copper,  and  have  been  generally  known 
to  exist  for  a  long  time,  and  the  surface  indications  are  marked  and 
distinct,  the  said  leads  cropping  in  said  ground  in  numerous  places, 
and  large  portions  of  said  ground  being  covered  with  float;  that  said 
ground  is  not  agrictdtural  land.  The  petitioners  therefore  prayed  for 
a  hearing,  in  order  that  the  character  of  the  land  might  be  determined. 
Thereupon  testimony  was  ordered  to  be  taken ,  March  14, 1891,  before 
a  notary  public,  in  Butte,  Silver  Bow  ooun  ty,  Montana,  and  a  hearing 
at  the  local  office  on  March  21, 1891. 

The  mineral  claimants  appeared  with  counsel  and  witnesses.  The 
railroad  company  appeared  by  its  counsel,  who  offered  no  witnesses, 
but  cross-examined  those  offered  by  the  mineral  claimants. 

On  April  39,  1891,  the  local  officers  decided,  in  effect,  that  said 
tract  is  mineral  land  within  the  meaning  of  that  term,  and  therefore 
was  not  included  in  the  grant  to  said  company.  On  appeal,  you  af- 
firmed their  decision,  by  letter  of  December  23, 1891.  An  appeal  has 
been  taken  by  said  company  to  this  Department. 

The  chief  contention  of  said  company  is  that  it  is  not  proved  that 
said  lands  contain  mineral  of  '^  sufficient  quantity  and  promise  to  jus- 
tify expenditure  for  its  extraction  and  for  their  further  exploration," 
and  therefore  it  does  not  ax^pear  that  they  are  more  valuable  for  min- 
ing than  tor  agricultural  purposes. 
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The  3d  section  of  the  act  of  July  2, 1864  (13  Stat.,  365),  excludes  «  aJl 
mineral  lands  "  from  the  operation  of  the  act  making  the  grant  to  said 
company. 

It  is  a  fair  presumption  that  the  above  contention  by  the  company 
presents  the  issue  as  favorably  for  their  interests  as  the  law  permits. 
It  is  sufficient  therefore  to  determine  the  issue  as  thus  presented,  with- 
out passing  upon  the  question  whether  or  not  it  states  an  accurate  rule 
for  determining  what  is  ^'  mineral  laud  "  within  the  true  meaning  and 
intent  of  said  provision.  It  is  not  easy  to  lay  down  a  rule  that  would 
fit  all  cases. 

The  local  officers  stated  their  understanding  of  the  term  '<  promise," 
as  used  in  the  company's  contention,  as  follows: 

Where  the  development  and  ite  results  display  snoh  promise  that  the  pradent, 
reasonable  man  would  be  justified  in  expending  money  and  labor  in  legitimate  min- 
ing  operations,  untainted  by  an  appearance  of  speculation,  the  land  must  be  held 
mineral,  within  the  meaning  of  that  term,  as  used  in  the  granting  act.  If  it  was 
held  otherwise,  the  mining  industry,  so  far  as  it  pertained  to  odd  sections  within  the 
graut,  would  be  paralyzed.  The  rule  is  that  paying  mines  are  only  shown  to  exist 
after  years  of  labor  and  much  money  are  expended  in  their  development.  Pros- 
pectors don't  find  riches  on  the  surface.  Profit  is  not  received  from  the  grass  roots 
down.  They  must  have  an  opportunity  given  them  to  open  the  mine  as  their  means 
will  permit. 

Applying  this  understanding  to  the  company's  contention,  the  local 
officers  found  that  the  evidence  established  the  fact  that  said  lands 
contain  mineral  of  ^^  sufficient  quantity  and  promise  to  justify  expendi- 
ture for  its  extraction  and  for  their  further  exploration"  within  said 
contention,  and  were  mineral  lands  within  the  meaning  of  said  act. 

I  do  not  see  that  the  company  was  wronged  by  this  construction, 
either  of  their  contention  or  of  the  meaning  of  said  act. 

The  facts  are  fiiirly  stated  in  your  decision,  and  the  following  con- 
clusion is  reached: 

In  my  judgment  the  evidence  shows  the  existence  of  mineral  in  all  the  claims  of 
sufficient  quantity  and  promise  to  justify  expenditure  for  its  extraction  and  for 
their  further  exploitation,  and  therefore  that  the  land  embraced  in  the  Lone  Tree, 
Annie  Long,  aud  Sin  Bad  T.  mining  claims  is  mineral  land  in  the  sense  that  that 
term  is  used  in  the  act  granting  land  to  said  railroad  company. 

It  thus  appears  that  the  local  officers  and  yourself  concur  in  opinion 
that  the  evidence  in  the  case  establishes  the  fact  that  the  lands  in  dis- 
pute are  "  mineral "  within  the  contention  of  the  company  and  within 
the  meaning  of  said  act,  aud  are  excluded  from  the  company's  grant. 

Such  concurring  opinions  should  be  held  conclusive  by  this  Depart- 
ment, unless  clearly  wrong.  I  fail  to  see  that  any  wrong  has  been 
done  to  the  company  in  those  decisions. 

Your  judgment  is  affirmed. 
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BXIilNQUISHBOSNT-PBBFBKBKGE  BIGHT. 

Talbot  v.  Obton. 

A  preferred  right  of  entry  Ib  not  aeoared  by  the  porohase  of  a  relinqnisliment. 

Secretary  SToble  to  the  Oommissiimer  of  the  General  Ikmd  Offloe^  Ifb- 

vember  16,  1892. 

I  have  considered  the  ease  of  Cordelia  Talbot  v.  J.  A.  Orton,  involv- 
ing the  S  W,  J,  Sec.  1,  T.  15  N.,  B.  22  W.,  North  Platte  land  district, 
Nebraska,  on  appeal  by  Orton  from  your  decision  of  November  26, 1891, 
awarding  Talbot  thirty  days  preference  right  within  which  to  make  entry 
of  said  land,  and  holding  timber-culture  entry  by  Orton  for  said  land 
subject  to  such  right. 

This  tract  wan  formerly  embraced  in  the  timber-culture  entry  of  one 
Peter  Mickle,  made  December  5, 1883,  against  which  an  affidavit  of 
contest  was  filed  by  Orton,  on  November  14, 1888,  the  hearing  being 
set  for  January  21, 1889. 

On  December  5,  188^5,  Mickle's  relinquishment  was  filed  in  the  local 
office,  and  thereupon  his  entry  was  canceled,  and  on  the  same  day  Or- 
ton was  advised  of  his  preference  right  of  entry  by  reason  of  his 
pending  contest.  On  the  following  day  he  made  timber-culture  entry 
No.  12,584  for  the  land,  which  is  still  of  record. 

On  January  8, 1889,  Talbot  filed  a  contest  against  the  entry  by  Orton 
alleging  that  she  had  purchased  Mickle's  relinquishment  for  $500;  that 
its  filing  was  not  the  result  of  his  (Orton's)  contest;  that  Mickle  had, 
complied  with  the  law  to  the  date  of  the  contest,  and  that  Orton's  con- 
test was  not  filed  in  good  faith,  but  for  the  purposes  of  speculation. 

After  several  continuances,  the  case  was  heard  upon  said  affidavit, 
resulting  in  the  decision  of  the  local  office  dismissing  the  contest,  from 
which  Talbot  appealed  to  your  office. 

Your  decision  of  November  25, 1891,  reversed  that  of  the  local  officers, 
holding  that  the  relinquishment  was  an  independent  transaction,  and 
not  the  result  of  Orton's  contest;  that  the  evidence  failed  to  sustain 
the  charges  made  in  said  contest  against  Mickle's  entry,  and  therefore 
awarded  Talbot  thirty  days  preference  right  of  entry. 

The  grounds  of  error  alleged  in  the  appeal  from  your  decision  are  as 
follows: 

L.  The  CommiBsioner  erred  in  awarding  the  preference  right  of  entry  to  Cordelia 
Talbot,  beoaoBe  she  had  previous  to  the  ^ing  of  Mickle's  relinqnishment  porohased 
eame. 

2.  Error  in  not  holding  that  Orton  acquired  the  first  legal  right  to  the  land  by 
virtue  of  his  entry  made  on  December  6, 1888,  after  oanceUation  of  Mickle's  entry, 
irrespective  of  any  contest  under  the  act  of  May  14, 1880,  or  any  right  awarded  him 
thereunder;  the  land  being  public  land  of  the  United  States  after  Mickle's  relin- 
quishment, subject  to  entry  by  the  first  legal  appUoant,  and  Orton  being  such  fixsl 
applicant. 
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3.  Error  in  finding  and  holding  that  Talbot  acquired  any  legal  right  to  the  land  in 
controversy  by  inducing  Mickle  to  relinqnish  to'  the  United  States,  even  admitting, 
as  found  by  the  Commissioner,  that  the  filing  of  said  relinquishment  was  an  inde- 
pendent transaction,  and  not  the  result  of  Orton's  contest. 

4.  Error  in  not^holding  that  in  order  to  acquire  any  right  of  entry,  it  was  neces- 
sary for  Talbot  to  present  an  application  to  enter  after  the  cancellation  of  the  prior 
entry  of  Mickle  and  prior  to  any  other  legal  applicant. 

5.  Because  there  is  no  authority  of  law  permitting  the  Commissioner  to  award  a 
preference  right  of  entry  for  thirty  days  to  other  than  a  contestant  under  the  act  of 
May  14, 1880,  and  Cordelia  Talbot  is  not  such  contestant. 

6.  Error  in  assuming,  in  the  absence  of  service  and  of  the  notioe  of  contest  from 
the  record,  that  no  service  was  made  on  Mickle,  in  view  of  the  statement  by  the  local 
officers  that  ''personal  service''  was  made. 

7.  Error  in  reversing  the  decision  of  the  local  officers. 

8.  Because  said  decision  is  in  other  respects  contrary  to  the  facts  and  the  law. 

After  a  carefol  examination  of  the  record,  I  am  of  the  opinion  that 
the  appeal  is  well  t^ken,  even  to  admit  that  Orton  gained  nothing  by- 
reason  of  his  contest,  yet  I  must  reverse  your  decision,  as  the  only 
ground  upon  which  rests  your  award  in  Talbot's  favor  is  that  she  had 
purchased  Mickle's  relinquishment.  She  did  not  gain  a  preference 
right  of  entry  by  that  transaction,  and  as  the  land  was  subject  to  entry 
upon  the  filing  of  Mickle's  relinquishment,  it  must  be  held  that  the 
allowance  of  Orton's  entry  was  proper. 

It  is  true  thjit  he  was  notified  of  a  preferred  right  of  entry,  and  act- 
ing under  said  notice  made  entry  of  the  land,  but  if  it  be  conceded  that 
it  was  wrong  to  award  him  a  preferred  right  of  entry,  yet  this  in  nowise 
benefits  Talbot.  More  than  one  month  after  his  entry  was  allowed  she 
sought  to  contest  it,  and  upon  what  ground? 

The  only  allegation  made  therein  that  would  defeat  his  right  under 
the  entry  allowed  is  that  recognized  by  you,  viz :  that  the  purchase  of 
the  relinquishment  gave  her  a  preferred  right  of  entry. 

That  a  purchaser  of  a  relinquishment  can  acquire  no  rights  by  vir- 
tue of  his  purchase  has  been  repeatedly  ruled  by  this  Department. 
Had  •she  tendered  an  application  for  the  land  with  the  relinquishment  of 
Mickle's  entry,  or  before  Orton  made  entry  of  the  land,  and  appealed 
frotn  its  rejection,  she  would  have  then  been  in  a  position  to  have  ques- 
tioned his  rights  under  his  entry. 

So  far  as  the  records  show,  she  stands  alone  on  her  contest,  which 
must,  for  the  reasons  stated,  be  dismissed. 

Your  decision  is  therefore  reversedi  and  Orton's  entry  will  stand. 
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SBTTLEMENT— PREFERENCE  RIGHT— WAIVER. 

Cutler  v..  Henderson. 

A  settlement  made  subject  to  the  right  of  a  snccessfnl  contestant  defeats  the  snbse- 
qaent  entry  of  another  who  flies  a  waiver  of  the  contestant's  preferred  right. 

Secretary  UToble  to  the  GommUHoner  of  the  Oenerai  Land  Office^  No- 
vember 16j  1892. 

» 

This  case  involves  the  BTW.  J  of  Sec.34,T.19S.,E.23W.,  Wa-Keeney 
land  district,  Kansas. 

Philip  M.  Henderson  made  homestead  entry  of  said  tract  April  2, 1888, 
and  on  the  7th  of  the  same  month  Joseph  H.  Cutler  initiated  a  contest 
against  said  entry,  alleging  prior  settlement  on  the  land  and  at  the 
same  time  filed  application  for  said  tract  under  the  provisions  of  the 
act  of  May  14,  1880  (21  Stat.,  140). 

At  the  day  set  for  hearing,  July  10, 1888,  both  parties  appeared  with 
counsel  and  witnesses  and  submitted  testimony  in  the  case. 

The  local  officers  found  for  the  C/Ontestant  and  recommended  the  can- 
cellation of  Henderson's  entry,  whereupon  the  defendant  appealed  and 
under  date  of  October  16, 1891,  you  reversed  the  judgment  below  and 
dismissed  the  contest. 

The  record  shows  that  one  Boggs  had  successfully  contested  a  pre- 
vious entry  covering  said  land;  that  the  defendant  on  Saturday,  March 
31, 1888,  entered  into  an  agreement  to  purchase  of  said  Boggs  the  im- 
provements upon  the  land  consisting  of  a  house,  well  and  several  acres 
of  land  broken  for  $300,  Boggs  to  relinquish  or  waive  his  preference 
right  of  entry;  that  on  Sunday  morning  April  1, 1888,  defendant  went 
upon  the  land  and  examined  the  same;  that  he  found  no  one  occupying 
the  land  in  question ;  that  he  immediately  started  for  the  local  office 
at  Wa-Keeney  and  on  Monday  morning  April  2,  as  soon  as  the  office 
was  opened,  Boggs  executed  waiver  of  his  preference  right  and  the 
defendant  was  allowed  to  make  homestead  entry  of  the  land. 

Sunday  afternoon  April  1,  1888,  after  the  defendant's  visit  to  the 
land,  plaintiff  established  a  residence  upon  the  tract  with  his  famUy; 
that  they  occupied  a  tent  while  erecting  a  house;  that  on  April  2,  the 
house  was  far  enough  advanced  to  admit  of  occupancy  by  the  family; 
that  on  April  4,  the  house  was  completed  and  on  April  7,  following, 
plaintiff  filed  application  at  the  local  office  to  enter  theiand  under  the 
homestead  law. 

The  question  in  this  case  is  simply:  which  of  these  applicants  has 
the  prior  or  better  right  to  the  land  in  dispute. 

It  is  shown  by  the  evidence  that  the  contestant  was  actually  an  occu- 
pant of  the  land  April  1,  1888,  whereas  the  entry  of  plaintiff  was  not 
made  until  April  2ud. 

It  is  a  well  settled  principle  that  the  preference  fight  of  a  successful 
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contestant  is  personal  and  can  not  be  transferred.  Welch  v.  Dunoan 
et  al.  (7  L.  D.,  186). 

Therefore  the  defendant  in  the  case  at  bar  acqaired  no  preference 
right  to  enter  the  land  by  reason  of  his  agreement  and  purchase  from 
Boggs,  while  on  the  other  hand,  a  prior  settlement  right  most  be  recog- 
nized. 

There  is  no  question  that  the  settlement  of  the  contestant  was  sub- 
ject to  the  preference  right  of  Boggs,  but  when  said  Boggs  waived  all 
claim  to  said  preference  right,  the  settlement  right  of  the  contestant 
took  effect  immediately  and  the  entry  of  the  defendant  therefore  must 
give  way  to  the  superior  claim  of  the  contestant. 

I  find  nothing  in  the  record  presented  showing  bad  faith  on  the  part 
of  the  contestant  and  therefore  can  not  sustain  your  views  on  that 
point.  The  fact  that  the  contestant  was  aware  that  there  were  other 
parties  striving  to  make  entry  of  the  land  at  the  date  of  his  settlement 
should  not  militate  against  him;  such  cases  are  common  and  there  can 
be  no  just  reason  or  presumption  that  a  fraud  was  intended.  Further- 
more, I  see  no  bad  faith  on  the  part  of  the  contestant  in  seeking  to  en- 
ter thr.  land  in  dispute,  under  the  homestead  law,  notwithstanding  the 
fact  that  he  had  formerly  contested  an  entry  and  filed  an  application 
to  enter  the  land  in  controversy.  There  is  no  limit  to  the  number  of 
entries  a  person  may  contest,  and  if  a  person  contest  an  entry  and  sub- 
sequently decides  not  to  wait  for  his  preference  right  but  make  entrjof 
another  tract,  I  can  see  no  reason,  if  he  is  properly  qualified,  why  he 
should  not  be  allowed  to  do  so. 

With  this  finding  in  the  case,  your  decision  is  reversed,  and  the  en- 
try of  defendant  should  be  canceled  and  the  application  of  plaintiff  ac- 
cepted. 


PUBOELL  t^.  l^OBTHEBN  PACIFIC  B.  B.  OO. 

Motion  for  review  of  departmental  decision  of  May  28, 1892, 14  L.  D., 
674,  denied  by  Secretary  I^oble,  November  19, 1892. 
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CONTEST- APPBAL-CHABGE  OF  FRAUD-CONFIRMATION. 

Leyesque  v.  Armstrong. 

Under  a  contest  that  is  held  specalative  by  the  local  office,  and  on  appeal  resnlts  in 
an  order  of  the  General  Land  Office  cancelling  the  entry  without  passing  on  the 
right  of  the  contestant,  no  appeal  from  said  decision  is  required  for  the  protec- 
tion of  the  contestant's  interest. 

A  final  entry  should  not  be  canceled  on  a  charge  that  it  was  made  in  the  interest  of 
another  except  upon  evidence  clearly  establishing  said  charge. 

Where  a  contest  is  dismissed  upon  its  merits  a  motion  for  confirmation  under  sec- 
tion 7,  act  of  March  3, 1891,  filed  therein,  will  not  be  considered. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 19y  1892. 

9 

This  case  presents  the  spectacle  of  a  man  having  made  entry  for  a 
tract  of  land  under  the  pre  emption  laws,  which  he  transfers  to  others, 
and,  after  the  lapse  of  several  years,  now  appears  as  the  chief  witness 
in  support  of  a  contest  to  prove  that  he  took  the  land  for  those  to  whom 
he  transferred,  instead  of  himself,  upon  which  two  hearings  have  been 
had,  at  which  the  nominal  contestant  did  not  appear,  and  the  real  par- 
ties can  not  be  discovered. 

The  land  is  very  valuable,  and  from  the  liberal  use  of  money  and  the 
general  character  of  the  witnesses  presented,  it  is  difficult  to  arrive  at 
a  proper  understanding  of  the  facts. 

On  December  29,  1881,  Armstrong  filed  declaratory  statement  !N'o. 
2434,  for  the  S.  i  of  SB.  J,  Sec.  7,  and  the  S.  i  of  SW.  J,  Sec.  8,  T.  62 
N.y  E.  14  W.,  Duluth  land  district,  Minnesota,  alleging  settlement 
thereon  August  10, 1881,  and,  in  accordance  with  published  notice  sub- 
mitted proof,  upon  which  cash  certificate  "So.  6316  issued,  April  10, 
1883. 

On  May  25, 1883,  he,  together  with  his  wife,  conveyed  by  warranty 
deed,  an  undivided  half  interest  in  and  to  said  land  to  Margaret  Lons- 
torf,  and  on  said  day  conveyed  the  remaining  undivided  half  interest 
in  the  land  to  the  Minnesota  Iron  Company.  In  each  deed  the  consid- 
eration mentioned  is  $500. 

On  October  20, 1886,  your  office  ordered  a  hearing  upon  an  affidavit 
of  contest,  sworn  to  by  Levesque,  alleging  that  Armstrong  did  not  com- 
ply with  the  law  in  the  matter  of  residence  and  improvements,  and  that 
his  entry  was  not  made  for  a  home,  but  for  speculative  purposes. 

Hearing  was  had,  February  9, 1887,  at  which  Armstrong  appeared, 
and  upon  the  testimony  adduced  the  local  officers  recommended  that 
the  entry  be  canceled,  but  in  their  opinion  it  is  stated,  referring  to  Arm- 
strong, <<at  the  time  he  appeared  before  us  and  gave  his  evidence  in  the 
case  at  bar,  it  was  very  clearly  evident  that  he  was  recovering  from  a 
spree  or  debauch  of  so  long  duration  that  his  nerves  were  totally  un- 
strung, and  he  was  unable  to  sign  his  name  or  hold  up  his  head  like  a 
man." 
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On  the  application  of  Margaret  Lonstor^  based  npon  the  ground  that 
she  had  no  notice  of  the  former  hearing,  a  rehearing  was  ordered  by 
your  office,  which  took  place  on  September  6, 1888. 

Upon  this  second  hearing,  the  local  officers  found  that  the  contest  is 
entirely  lacking  in  good  faith,  is  speculativey  illegal,  and  fraudulent^ 
and  should  be  dismissed. 

As  to  the  entry,  it  was  held: 

Here  is  a  property  of  very  great  value,  in  the  immediate  neighborhood  of  which 
its  owners  have  expended  millions  in  development  and  improvement  since  this  entry 
was  made,  a  property  presamed  to  have  been  acquired  in  good  faith  and  for  valuable 
coDsideration,  that  is  made  the  subject  of  what  is,  from  any  point  of  view,  a  vile 
conspiracy  by  parties  unscrupulous  and  reckless  as  to  means  for  success.  Such  title 
can  not  be  overthiown  in  any  case,  save  by  proof  clear,  reliable  and  convincing. 
Such  testimony  has  not  been  tendered  here,  and  we  recommend  that  the  contest  be 
dismissed  and  that  said  entry  be  not  canceled. 

Upon  appeal,  your  office  decision  of  May  2, 1890,  held  that  Fetter 
Armstrong  t^ook  this  land  for  the  Minnesota  Iron  Company,  and  you 
thereupon  canceled  the  same,  without  considering  the  rights  of  the 
contestant,  and  directed  that  the  parties  be  notified,  giving  the  usual 
time  for  appeal. 

From  your  action  appeals  are  taken  on  behalf  of  Margaret  Loustorf 
and  the  Minnesota  Iron  Company. 

Since  your  decision,  numerous  applications  have  been  made  to  locate 
the  land  with  scrip  and  to  enter  the  same  under  the  homestead  laws — 
all  of  which  have  been  rejected  by  the  local  officers  and  are  now  pend- 
ing on  appeal  from  such  rejection. 

The  coutestant  did  not  appeal  from  your  decision,  and  it  is  urged,  in 
a  brief  filed  in  support  of  the  Minnesota  Iron  Company's  appeal,  that 
by  such  failure  he  is  no  longer  in  the  case.  With  this  I  am  unable  to 
agree. 

Your  office  decision  quotes  from  several  opinions,  to  show  that  where 
a  contest  is  fraudulent  and  speculative,  no  rights  are  acquired  thereby, 
but  that  the  government  is  not  prevented  from  taking  advantage  of 
the  facts  proven  at  the  hearing. 

Thereupon,  the  entry  is  canceled,  but  the  recommendation  of  the  local 
officers  that  the  contest  be  dismissed  is  not  passed  upon,  nor  is  there 
any  finding  on  the  part  of  your  office  that  the  contest  is  speculative  or 
fraudulent. 

I  am  therefore  of  the  opinion  that  an  appeal  was  unnecessary  in  order 
to  protect  whatever  rights  Levesque  gained  by  reason  of  his  contest, 
and  that  he  is  now  before  this  Department. 

The  testimony  taken  at  the  hearing  shows  that  Etienne  Levesque  is 
an  ignorant  French  Canadian,  not  speaking  English;  that  he  was  in- 
duced by  others  to  swear  to  the  affidavit  of  contest  for  a  consideration; 
that  he  was  not  present  at  either  hearing  and  could  not  be  induced  to 
appear,  after  great  efforts  on  the  part  of  the  defense^  unless  he  was 
paid  the  enormous  sum  of  $25,000. 
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Several  parties  are  suggested  as  the  real  instigators  of  this  oontest^ 
but,  as  to  who  they  are,  it  is  unnecessary  to  inquire.  It  is  apparent^ 
however,  that  money  has  been  freely  used  in  maintaining  this  oontest, 
and  that  the  nominal  contestant  is  not  the  real  party. 

This  will  not  deprive  the  government  from  taking  advantage  of  the 
facts  disclosed  at  the  hearing,  for  it  has  been  repeatedly  held  that  <^the 
government  is  a  party  in  interest  in  every  contest  anji  will  take  care, 
so  far  as  possible,  that  every  applicant  for  public  lands  shall  show  good 
faith  in  every  act."    (Dayton  v.  Hause  et  a?.,  4  L.  D.,  263.) 

The  records  show  that  on  October  27, 1881,  prior  to  the  filing  by 
Armstrong,  Mills  B.  Hinsdale,  by  Jacob  Zimmerman  his  attorney  in 
fact,  located  his  soldier's  additional  homestead  right  upon  the  BE.  ^  of 
the  SB.  4,  Sec.  7,  and  the  SW.  J  of  the  8W.  J,  Sec.  8,  T.  62  north,  R.  14 
west,  being  part  of  the  land  in  dispute. 

The  testimony  shows  that  Zimmerman  had  been  prospecting  in  this 
country,  and  selected  the  tracts  just  mentioned,  upon  which  he  settled 
intending  to  pre-empt  the  same.  Learning  that  he  was  disqualified,  he 
attempted  to  secure  the  land  by  the  location  of  scrip,  in  connection 
with  Nicholas  Lonstorf  (husband  of  one  of  the  present  claimants),  and 
afterwards  by  the  location  of  the  additional  homestead  right  just 
referred  to. 

Armstrong  was  permitted  to  file  for  the  land,  under  the  practice  then 
prevailing,  notwithstanding  the  additional  homestead  location  made 
prior  thereto,  he  having  alleged  settlement  prior  to  such  location. 
After  this  filing  Zimmerman  sold  out  to  Lonstorf. 

Armstrong  made  proof  and  certificate  issued  April  10, 1883. 

Prior  to  filing  for  this  land  Armstrong,  in  company  with  others,  in 
the  employ  of  persons  who  afterwards  incorporated  the  Minnesota  Iron 
Company,  had  been  prospecting  in  search  of  lands  containing  iron  ore. 
Such  employment  ceased  in  September,  1881,  and  at  the  instance  of  one 
of  his  companions,  Armstrong  filed  for  the  land  in  question.  In  the 
spring,  following  his  filing,  he  moved  his  family  upon  this  land,  and  to 
date  of  proof^  and  for  about  a  month  thereafter^  they  continuously  re- 
sided thereon  and  improved  the  land. 

Lonstorf  did  not  appear  and  protest  when  Armstrong  offered  proo^ 
but  on  June  18, 1883,  he  executed  a  quitclaim  to  the  United  States, 
and  applied  for  the  return  of  the  soldier's  additional  homestead  certifl- 
oate  in  the  name  of  Hinsdale.  Prior  to  this  time — to  wit:  May  25, 
1883— Annstrong  conveyed  an  undivided  half  of  his  claim  to  Margaret 
Lonstorf  and  the  remaining  half  to  the  Minnesota  Iron  Company. 

There  can  be  no  question  but  that  the  conveyance  to  Mrs.  Lonstorf 
was  the  result  of  a  compromise  and  that  the  withdrawal  of  the  additional 
homestead  location  was,  at  least,  a  part  consideration. 

As  to  the  connection  between  Armstrong  and  the  Iron  Company,  it 
is  shown  beyond  question  that,  while  living  upon  this  tract,  he  was  for- 
nished  with  provisions  at  the  company's  store,  but  it  appears  that  he 
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was  duly  charged  with  the  same  in  his  own  namenpon  the  books  of  the 
company.  This  was  the  only  store  in  the  vicinity  of  the  land,  and, 
having  been  in  the  company's  employ,  the  fact  that  credit  was  given 
him  for  goods  porchased  at  the  store,  and  the  account  after  the  purchase 
of  the  land  by  the  company  transferred  to  some  general  company  ac- 
count, is,  as  held  by  the  local  officers,  nothing  more  than  <<  an  ordin^kry 
business  transaction,  not  to  be  held  otherwise  unless  on  reliable  testi- 
mony." Armstrong  swears  that  he  was  in  the  employ  of  the  company 
aU  the  time  that  he  was  holding  this  land,  at  a  salary  of  f  50.00  and 
provisions,  and  that  the  entry  was  made  at  its  instance  and  for  its  ben- 
efit. His  testimony,  at  the  time  of  the  offer  of  proof  and  at  the  hearing, 
shows  him  to  be  unworthy  of  belief. 

The  local  officers  find  from  his  character  as  shown  by  himself,  that 
no  conscientious  motive  influenced  him  in  appearing  in  these  proceed- 
ings, and  that  he  was  secured  by  the  promise,  or  payment,  of  a  reward 
commensurate  with  the  immense  value  of  the  property  which  develop- 
ments, made  since  the  entry,  have  shown  it  to  possess. 

There  are  certain  circumstlEinces  that  would  seem  to  corroborate 
Armstrong  in  his  testimony  given  at  the  hearing,  the  chief  one  of  which 
is  the  fact  that  the  company  offered  no  testimony  at  the  hearing  and 
made  no  attempt  to  sustain  the  entry. 

After  deeding  the  land,  Armstrong  moved  upon  a  farm  belonging  to 
the  company,  where  he  continued  to  reside  until  after  the  institution 
of  this  contest,  when,  of  his  own  accord,  he  left  their  land  to  live  else- 
where. 

As  against  the  testimony  of  Armstrong,  his  wife  swears  that  when 
going  upon  the  land  she  supposed  they  were  taking  it  for  a  home  for 
themselves.  As  to  just  when  she  found  out  otherwise  the  testimony  is 
confusing,  but  it  would  seem  to  be  about  the  time  of  deeding  the  land 
to  the  company  and  after  the  submission  of  final  proof. 

There  is  no  question  but  that  Armstrong  and  his  family  lived  con- 
tinuously upon  the  land  for  about  fourteen  months.  This,  of  itself,  is 
a  circumstance  in  favor  of  the  entry,  for  it  is  well  known  that  entries 
made  in  the  interest  of  others  usually  show  but  scant  compliance  with 
the  requirements  as  to  residence. 

In  this  instance,  at  the  time  of  making  entry,  the  land  here  Involved 
was  in  a  wilderness,  many  miles  from  a  settlement,  and  it  is  not  rea- 
sonable to  suppose  that  a  man  would  take  his  family  through  the  hard- 
ships necessary  to  a  residence  in  such  a  place,  for  the  consideration 
alleged  to  have  been  promised. 

The  record  does  not  show  that  wages  were  paid  as  alleged. 

There  is  no  corroborative  testimony  worthy  of  serious  consideration. 
None  of  the  witnesses,  aside  fix)m  Armstrong,  give  any  positive  testi- 
mony  that  connects  the  company,  or  any  individual  in  its  employ,  with 
the  making  of  this  entry.    They  are  all  willing  to  express  their  opin- 
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km^  bttt  it  is  evident  that  they  are  under  the  saone  influeiice  as  the 
en  try  man. 

The  opinion  of  your  office  does  not  review  the  foots,  but  seems  to 
rest  upon  the  ground  that  Armstrong's  testimony  is  uncontradicted. 

The  opinion  of  the  local  officers,  of  January  10, 1889,  upon  the  sec- 
ond hearing,  is  based  upon  a  very  carefully  prepared  review  of  the  tes- 
timony, which  was  taken  befbre  their  office,  and  much  weight  is  given 
thereto. 

I  am  unable  to  find  from  this  record  that  the  Minnesota  Iron  Oom- 
pany  unlawfolly  procured  Armstrong's  settlement  and  entry  of  this 
laiid^  or  that  their  pui^chase  from  him  was  otherwise  than  a  bonajide 
transaction. 

While  bad  faith  may  be  suggested  by  the  record,  yet,  as  two  hearings 
have  been  had,  and  the  principal  witnesses  are  shown  to  be  under  the 
influence  of  others  and  unworthy  of  belief,  it  is  deemed  inadvisable  to 
order  a  further  investigation. 

A  motion  has  been  made  in  this  case  for  confirmation. of  the  ^itry 
under  section  7  of  the  act  of  Congress  approved  March  3, 1891  (26 
Stat.,  1095),  but  as  the  contest  should  be  dismissed  on  its  merits,  I  must 
decline  to  pass  upon  the  motion.    Oolbum  v.  Pittman,  12  L.  D.,  497. 

The  contest  by  Levesqae  is  therefore  dismissed,  and  the  order  of 
your  office  canceling  the  entry  is  set  aside,  and  you  will  reinstate  the 
same  upon  the  records.  All  applications  pres^ited  sinee  your  order 
of  cancellation  will  stand  rejected. 


ENTBT— EXCBSSrVlS  ACBBAOB-APPBOXIMATIOlf. 

Jambs  Hakpton  et  al. 

Approximation  wiB  not  he  required  under  a  re-sarvey,  where,  nnder  the  approved 
sarvey  exiting  at  date  of  final  oertifieate,  the  acreage  ineladed  is  not  in  viola- 
tion of  the  mle.  The  patent  in  such  ease  shonld  iwae  in  aoeardanoe  with  oaid 
final  certificate. 

Secretary  NobU  to  the  0ommi$9i<mer  of  the  General  Land  OffieOy  No^em- 

ber  18, 1892. 

I  have  considered  the  a]K>eal  by  the  Winfield  Mortgage  and  Trust 
Company,  mortgagee  of  James  Hampton,  who  made  Osage  entry,  ap- 
pli<;ation  No.  ^8838,  certificate  No.  21,378,  for  lots  3  and  4,  Bee.  7,  and 
lots  L  and  2,  Sec.  18,  T.  33  K.,  B.  10  W.,  Wichita  kvnd  district,  SHansas, 
from  your  decision  of  July  15, 181K),  requiring  that  the  entry  be  aj)- 
proximated  to  one  hundred  and  sixty  acres. 

This  case  was  first  transmitted  on  appeal  November  13, 1890,  but 
was  returned  that  said  company  might  disclose  its  interest  in  the  land. 

Under  this  requirement  the  Ixeasurer  of  said  company  made  affidavit 
1641— VOL  16 29 
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to  the  following  effect:  that  on  or  abont  January  1, 1887,  the  said  James 
Hampton  mortgaged  the  land  in  question  to  said  company  for  $450, 
the  company  relying  upon  the  record  title,  and  that  all  of  said  loan  is 
now  due  and  unpaid. 

Although  said  mortgage  was  executed  prior  to  March  1, 1888,  yet  it 
was  prior  to  the  final  payment  upon  said  entry,  and  under  the  holding 
in  the  case  of  the  Colonial  and  United  States  Mortgage  Company  (15 
L.  D.,  348),  the  confirmation  provided  for  by  section  7  of  the  act  of 
March  3, 1891  (26  Stat,,  1(>95),  can  not  be  invoked. 

In  the  present  case,  however,  1  am  of  the  opinion  that  the  entry 
should  be  patented  under  the  certificate  as  issued,  and  that  an  approxi- 
mation is  unnecessary. 

The  final  payment  was  made  upon  said  entry,  and  certificate  issued 
February  17, 1887. 

This  township  was  first  surveyed  and  the  plat  approved  July  13, 
1871.  Under  this  plat  Hampton  paid  for  and  received  certificate  for 
the  land,  th^  total  acreage  being  170.96  acres. 

The  allowance  of  the  entry  was  regular  as  the  excess  was  but  10.96 
acres,  while  to  eliminate  either  lot,  under  the  survey  of  1871,  would 
leave  the  entry  more  than  thirty-two  acres  short  of  one  hundred  and 
sixty  acres. 

It  appears,  however,  that  on  April  27, 1887,  or  more  than  two  months 
after  Hampton  had  paid  for  and  received  certificate  for  this  land,  a 
second  plat  of  surviey  of  this  township  was  approved  by  you.  Under 
this  second  plat  all  of  the  lots  in  question  were  increased  in  area,  so 
that  together  they  aggregate  204.58  acres,  and  were  the  entry  now 
made,  under  this  second  plat,  approximation  would  be  necessary. 

Hampton's  entry  was,  as  before  stat^,  completed  prior  to  the  ap- 
proval of  this  second  plat,  and  the  mere  fact  that,  due  to  the  volume 
of  business,  or  other  causes,  a  patent  was  not  issued  thereon  before  the 
approval  of  said  plat  will  not  authorize  your  action  in  requiring  the 
approximation  of  said  entry  thereunder. 

Your  action  is  therefore  reversed,  and  patent  will  issue  upon  said 
entry,  in  accordance  with  the  certificate  already  issued. 


Hansoom  v.  SnoQS  et  al. 

Motion  for  review  of  departmental  decision  of  July  9, 1892, 15  L.  D*, 
27|  denied  by  Secretary  Noble,  November  18, 1892. 
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CONTEST— CONTRACT— FRAUD— OKLAHOMA  LANDS. 

Hagan  v.  Seveens  bt  al. 

A  party  who  seeks  to  rescind  a  contract  for  the  T»ithdrawal  of  a  contest,  and  defeat 
a  dismissal  hased  thereon,  on  the  groond  that  said  contract  was  procured  throagh 
fraad  and  misrepresentation,  should  establish  the  charge  by  clear  and  irrefraga- 
ble evidence,  and  tender  return  of  the  consideration  received. 

One  who  is  lawfully  within  the  territory  of  Oklahoma  at  the  opening  thereof  but 
takes  advantage  of  his  presence  to  secure  land  in  advance  of  others  is  not  quali- 
fied to  perfect  title. 

Secretary  If  able  to  the  Commissioner  of  the  General  Land  Office^  JSTovem- 

hery  18y  1892. 

I  have  considered  the  case  of  Hagan  v.  Sevems  involving  the  SB.  J 
of  Sec.  6,  T.  16  N.,  E.  2  W.,  Guthrie,  Oklahoma. 

On  April  22, 1889,  Perry  Twichell  filed  through  his  agent,  a  soldier's 
declaratory  statement  for  said  land,  and  on  April  23, 1889,  James  O. 
Sevems  made  homestead  entry  for  the  tract. 

On  May  18, 1889,  John  H.  McGuire  filed  an  affidavit  of  contest  against 
the  homestead  entry  of  Severns,  alleging  illegality,  also  disqualification 
on  the  part  of  the  entryman,  etc. 

On  December  13, 1889,  Horace  H.  Hagan  filed  an  affidavit  of  contest 
against  the  said  entry  of  Severns,  based  upon  the  same  charges. 

After  a  trial  at  the  local  office,  the  register  and  receiver  rendered  a 
decision  in  which  they  recommended  that  the  homestead  entry  of  Sev- 
ems, and  the  soldier's  declaratory  statement  of  Twichell,  be  cancelled; 
and  the  contest  of  John  H.  McGuire  be  dismissed,  and  that  the  pref- 
erence right  of  entry  be  awarded  to  Horace  H.  Hagan.  On  appeal, 
you,  on  February  23, 1892,  rendered  a  decision,  in  which  you  held  the 
homestead  entry  of  Sevems  for  cancellation,  also  the  soldier's  declara- 
tory statement  of  Twichell,  dismissed  the  contest  of  Horace  H.  Hagan, 
and  awarded  the  right  of  making  homestead  entry  to  John  H.  McGuire. 

Severns,  Twichell  and  Hagan  appealed. 

On  April  19, 1892,  counsel  for  Hagan  filed  the  relinquishmens  of 
Perry  Twichell  of  all  his  right,  claim,  and  interest  to  the  tract  in  ques- 
tion. His  appeal  is  therefore  dismissed,  and  the  only  remaining  parties 
in  interest  are  Severns,  McGuire  and  Hagan. 

On  February  25, 1892,  John  H.  McGuire,  the  successftil  contestant 
under  your  decision,  filed  in  the  local  land  office  the  foUowing  dismissal 
of  his  contest,  and  waiver  of  any  and  all  claim  of  interest  as  a  settler 
or  contestant,  to  the  land  in  question: 

In  the  United  States  Land  Office,  Guthrie,  0.  T* 
HoRACX  H.  Hagan  ei  aX.  ^ 

James  O.  Severns  ei  oZ.   ) 

DismUaal  of  Contest, 

Comes  now  John  H.  McQniie  one  of  the  parties  to  the  above  action,  and  dismisses 
his  contest  heretofore  filed  in  said  cause,  and  hereby  waives  any  and  aU  claim  of 
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interest  as  a  settler  or  contestant  in  and  to  the  sontheatt  quarter  of  section  5,  town- 
ship 16  north,  range  2  west,  and  asks  that  this  dismissal  be  Bled  of  record. 

John  H.  McGuibx. 
Bnbscribed  in  my  presence  this  25th  day  of  Febroary,  1892. 

John  J.  Dillb, 

• 

and  the  same  was  duly  transmitted  to  you  by  the  local  officers. 

On  March  3d,  1 892,  McGnire,  by  telegram,  requested  you  not  to  receive 
his  dismissal  of  his  contest,  stating  that  the  name  was  obtained  through 
fraud  and  misrepresentation,  and  while  he  was  drunk* 

On  March  4, 1892,  McGuire  filed  in  the  local  office  his  application  for 
a  reinstatement  of  his  contest.  This  application  was  supported  by  his 
affidavit  in  which  he  stales, — 

That  throngh  fraud  he  was  induced  on  the  25th  day  of  FebfoAry,  1892,  to  execute 
a  waiver  of  his  contest,  a  copy  of  which  is  aa  follows : 

QuTHRHs,  O.  T.,  JPsby.  gSlk,  1S9$. 

12,000. 

For  and  in  consideration  of  the  sum  of  two  tibtousand  dollars  I  hereby  dismiss  my 
contest  to  the  SE.i,  Sec.  5,  T.  16  N.,  B.  2  W.,  tiled  in  the  General  Land  Office  now 
pending  before  the  Hon.  Commissioner,  General  Land  Office,  Washington,  D.  C,  and 
I  hereby  waive  any  and  all  interest  in  and  to  said  land  by  virtue  of  said  contest  or 
my  settlement  on  said  land.  I  reserve  the  right  to  at  any  time  within  four  mobthll 
remove  my  improvements  placed  by  myself  on  said  land  and  i^p'ee  to  snn^nder  the 
cultivated  portion  of  said  land  which  I  now  have  possession  of,  about  forty-five  aeres, 
to  Horace  H.  Hagan  by  August  first,  1892,  except  eight  acres  rented  to  Dan'l  Fagen 
and  said  eight  acres  to  be  surrendered  when  crop  is  harvested. 

Witness  my  hand  this  25th  day  of  February,  1892. 

(Signed)  JoHK  H.  McGtims. 

(Witness)  Frank  Daub. 

He  ftirther  states  that  this  dismissal  was  obtained  through  fraud  and 
misrepresentation  of  Harper  S.  Ounningham,  attorney  for  Horace  H. 
Hagan  and  Frank  Dale  and  H.  Y.  Jones.  He  proceeds  at  length  as 
follows: 

That  on  the  25th  day  of  February,  1892,  H.  V .  Jon^  oame  to  this  affiant  whUe  har- 
rowing ground  on  the  tract  in  contest  and  said  that  Frank  Dale  wanted  this  affiant 
to  come  to  him  (Dale's)  office  on  important  business,  that  affiant  asked  what  busi- 
ness Dale  wanted  with  him,  to  which  Jones  said  that  he  did  not  know  that  sitet 
this  affiant  accompanied  Jones  one  half  way,  said  Jones  said  to  this  affiant  that  hA 
thought  ''they'' meaning  Harper  8.  Cunningham  and  Frank  Dale  wanted  to  bay 
this  affiant  out.  This  affiant  then  and  there  stated  to  said  Jones  that  they  could  not 
do  that,  for  he  would  not  sell,  Jones  advised  this  affiant  to  sell  to  them  because  they 
had  an  abundance  of  money  and  would  law  this  affiant  ten  years.  That  on  reaching 
the  land  office  he  met  Frank  Dale  and  he  took  me  out  behind  tJie  land  office  and 
said  he  had  been  persuading  Harper  S.  Cunningham  to  buy  this  affiant  off,  and  that 
the  Hagans  were  very  rich,  and  could  get  $2,000  now  if  this  affiant  would  withdraw 
his  contest.  This  affiant  told  him  (Dale)  that  he  did  not  want  to  sell,  that  he  had 
received  a  letter  from  the  Commissioner  informing  this  affiant  thAt  his  case  would  be 
reached  in  ten  months,  and  that  he  would  not  give  up  his  home.  That  this  affiant 
left  Dale  and  Jones  heretofore  referred  to  followed  this  affiant  still  advising  this 
affiant  to  sell.  That  this  was  about  twelve  o'clock  February  25, 1892,  at  which  time 
this  affiant  asked  the  clerk  of  the  land  office  if  there  was  any  news  from  the  Com- 
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V^ssion^T  regarding  the  deoision  in  Ixia  ease.  The  reply  tras  that  no  information 
w^»  aa  ye^  reoeived.  That  this  affiant  then  left  and  went  home  after  being  treated 
to  beer  by  Jones.  That  Dale  and  Jones  had  this  aiBant  to  agree  to  come  back  to 
town  aft«(r  dinner.  That  this  affiant  tenacionsly  refused  to  part  with  his  right  to 
said  land  and  all  these  times  for  any  money  and  so  told  them.  That  on  arriving  home 
this  affiant  felt  very  sick  and  having  whisky  in  the  house  partook  of  the  same. 
That  this  affiant  then  went  hack  tp  town  and  was  met  by  Jones  who  treated  this 
affiant  to  beer  and  that  this  affiant  evaded  Dale  and  Jones  and  went  into  DeFord's 
gambling  rooms  on  Second  street  in  the  basement  of  the  DeFord  building,  lliat 
this  affiant  was  again  confronted  by  Jones  who  induced  this  affiant  to  go  with  him, 
that  he,  Jones,  took  this  affiant  to  Frank  Wyatt's  saloon  on  the  corner  of  Harrison 
and  Second  streets,  and  again  treated  this  affiant  to  beer.  That  this  affiant  became 
drunk  and  continued  so  the  remaining  of  the  afternoon,  and  after  drinking  with 
Jones  in  Wyatt's  saloon  this  affiant  was  met  by  Dale  who  said  to  this  affiant,  where 
have  you  been,  I  (Dale)  have  been  hunting  you,  further  saying  come  and  go  with  me 
to  my  office,  and  while  going  up  the  steps  to  Dale's  office.  Dale  said  I  have  got  $2,000 
in  my  pocket  for  you.  This  affiant  then  said  that  he  did  not  want  the  money.  Dale 
said  that  if  affiant  would  take  the  money  that  it  would  be  the  best  day's  work  the 
affiant  ever  done,  and  that  they  will  beat  you.  Dale  saying  that  I  am  getting  this 
money  for  you.  This  affiant  said  that  he  did  not  want  money  but  that  he  wanted 
his  home.  Dale  then  said  that  would  be  impossible  and  that  this  affiant  had  better 
take  the  $2,000.  That  this  affiant  at  that  time  was  full  of  whisky  and  beer  and  was 
mentally  helpless.  While  thus  under  the  influence  of  liquor  he  signed  what  was  a 
dismissal  of  his  contest  and  a  waiver  of  all  his  rights.  That  the  signing  of  said  in- 
strument was  not  a  voluntary  act  of  thi(|  affi<^nt  with  the  purpose  of  dismissing  his 
preference  right  to  said  tract  of  land.  That  said  tract  of  land  is  worth  $25,000  and 
that  he  as  the  Hon.  Commissioner  found  was  the  only  legal  settler  ever  on  said  tract 
of  land. 

On  the  back  of  this  application  is  the  following  indorsement: 

I,  Harper  S.  Cunningham,  attorpey  for  H.  H.  Hagan  acknowledge  service  of  copy 
of  the  foregoing  papers,  but  state  that  no  tender  of  offer  to  return  the  $2,000  paid 
J.  H.  McGuire  for  his  relinquishments  and  improvements  has  been  made.    3,  4,  92, 

Habfsr  S.  Cunningham, 

Aity,  for  Hagan, 

On  May  17, 1892,  Alfred  N".  Mitchell  made  aflldavit  that  he  was  with 
McGuire  "  on  or  about  the  24th  day  of  February,  1892,  between  the 
hours  of  three  and  four  o'clock  p.  m.,  and  that  he  took  several  drinks 
with  the  said  McGuire  the  said  drinks  consisting  of  beer  and  whisky  ^ 
— that  about  four  o'clock  McGuire  left  saying  that  he  was  going  up  to 
Frank  Dale's  office  stating  that  Dale  had  sent  for  him  requesting  that 
he  call  and  see  him  as  he  (Dale)  wanted  to  see  him  on  business,  that 

**  the  next  time  I  saw  McGuire  was  the  next  day  following  and  he  Informed  mn  that 
he  had  been  prevailed  upon  to  sign  a  relinquishment  of  his  claim  while  he  was  intox- 
icated. That  in  my  jmlgment  when  the  said  McGuire  went  to  Dale's  office  he  was 
under  the  influence  of  liquor  and  unable  to  perform  any  business  properly.'' 

Mitchell  does  not  state  when  he  formed  this  opinion,  whether  at  the 
time  they  were  drinking  together,  or  nearly  three  months  subsequent. 
On  May  17, 1892,  A.  A.  Millis  made  the  foUowing  affidavit: 

Personally  appeared  before  ma  the  undersigned  A.  A.  MiUis  who  upon  his  oath 
deposes  and  says  that  he  is  ac(|uainted  with  John  H.  MoGuire  and  that  he  was  in 
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eompany  with  tbe  said  John  H.  McGuire  at  Siinfield's  saloon,  Gnthrie,  O.  T.^  on  or 
about  the  24th  day  of  February,  1892,  affiant  avers  that  he  took  several  drinks  of 
liquor  at  the  time  above  stated  with  the  said  McGnire  and  Al.  Mitchell,  that  MoGnire 
left  the  saloon  to  go  to  lawyer  Dale's  office,  stating  that  Dale  wanted  to  see  him  on 
business.  Affiant  further  avers  that  the  said  McGnire  was  under  the  influence  of 
liquor  at  the  time  he  left  the  saloon  to  go  to  Dale's  office.  Affiant  further  avers  that 
it  was  to  the  best  of  his  recollection  about  four  o'clock  in  the  afternoon  of  the  day 
above  named. 

Under  the  circumstances,  tbe  question  might  be  raised  as  to  Millis' 
ability  to  form  a  correct  estimate  as  to  tbe  condition  of  McGuire  at  the 
time  named.  It  will  be  observed  that  the  day  fixed  by  these  parties  is 
one  day  earlier  than  the  day  the  dismissal  of  the  contest  was  executed. 
On  May  6, 1892,  Martha  J.  McGuire  made  affidavit  that  she  is  the  wife 
of  John  H.  McGuire,  that  on  February  6, 1892,  about  two  o'clock  said 
McGuire  complained  of  being  sick  and  went  to  the  safe  and  took  a  pint 
flask  of  whisky  and  drank  about  half  of  it,  that  when  he  came  home 
about  five  o'clock  he  was  drunk  and  did  not  seem  to  know  what  he 
was  doing.    Rebecca  Paester  corroborates  this  statement. 

This  is  all  the  evidence  introduced  by  McGuire  in  support  of  his  al- 
legation that  he  was  drunk  when  he  executed  the  dismissal  of  his  con- 
test; and  this  evidence,  except  his  own  statement,  was  not  furnished 
until  some  months  after  the  transaction  took  place.  It  is  unsatisfac- 
tory  in  the  extreme  and  is  far  from  convincing  that  McGuire  was  in 
such  a  condition  that  he  was  not  fully  aware  of  the  nature  of  the  act 
performed  by  him. 

The  instrument  in  question  was  acknowledged  in  due  form  before  the 
register  of  the  land  office,  and  it  is  but  reasonable  to  assume  that  said 
officer  would  have  refused  to  have  taken  his  acknowledgement  had  Mc- 
Guire's  appearance  indicated  that  he  was  not  in  a  proper  condition  to 
perform  so  important  an  act. 

In  the  record  before  me  the  signature  of  McGuire  appears  many  times; 
the  one  to  the  instrument  in  question  in  no  way  indicates  that  it  was 
written  by  a  drunken  man.  Again  in  that  instrument  signed  by  McGuire 
on  February  25, 1892,  it  will  be  observed  that  he  was  careful  to  reserve 
to  himself  the  privilege  of  removing  his  improvements  in  four  months 
from  date  and  surrender  the  possession  of  the  cultivated  land  August 
1st,  1892,  all  except  eight  acres  rented  to  Daniel  Fagen,  which  was  to 
be  surrendered  when  the  crop  was  harvested.  These  details  do  not 
indicate  the  act  of  a  drunken  man  who  can  be  held  irresponsible  for 
the  acts  performed  by  himself. 

Frank  Dale  was  the  person  who  negotiated  the  purchase  of  the  re- 
linquishment in  question.  He  makes  affidavit  that  he  saw  McGuire  on 
the  morning  of  February  25,  and  at  no  time  during  the  day  until  after 
he  signed  the  relinquishment,  <^  did  he  have  the  appearance  of  being 
intoxicated  or  in  the  least  being  under  the  influence  of  liquor." 

In  my  opinion,  McGuire  has  wholly  failed  to  sustain  the  allegation 
made  by  him,  that  at  the  time  he  dismissed  his  contest  and  relinquished 
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Ms  claim,  lie  was  in  the  condition  of  mind  which  prevented  a  just  real- 
ization of  what  he  was  doing. 
The  only  evidence  that  his  relinquishment  was  obtained  through  fraud 

and  misrepresentation,  and  that  it  was  the  result  of  a  conspiracy  against 
him,  carried  out  by  Harper  S.  Cunningham,  Frank  Dale  and  H.  V. 
Jones,  consists  of  the  statements  made  by  him  in  his  affidavit  hereto- 
fore quoted.  This  of  itself  could  not  be  taken  as  conclusive  evidenctj  of 
so  grave  a  charge  even  if  it  was  not  contradicted  5  but  it  is  contradicted 
in  the  most  i)Ositive  manner  by  the  parties  to  the  alleged  conspiracy. 
It  will  be  recalled  that  the  decision  of  the  local  officers  was  adverse  to 
McGuire.  H.  S.  Cunningham,  attorney  for  Hagan,  has  made  affidavit 
in  which  he  states : 

Harper  S.  Cnnningham  of  lawful  age  behig  first  duly  sworn  on  his  oath  says :  that 
he  has  been  the  attorney  of  Horace  H.  Hagan  in  the  above  entitled  cause  ever  since 
the  trial  thereof  began :  that  frequently  since  the  decision  of  the  local  office  he  has 
been  approached  by  emissaries  of  John  H.  McGuirewho  had  for  their  purpose  the  sell- 
ing of  said  John  H.  McGnire's  interest  in  said  land  to  said  Horace  H.  Hagan ;  that 
he  hka  understood  from  said  persons  that  McGuire  was  at  all  times  ready  and  wiUing 
to  sell  his  interest  in  said  land  for  the  sum  of  two  thousand  dollars;  that  at  the  time 
he  accepted  his  proposition  to  sell  his  interest  for  the  sum  of  two  thousand  dollars 
he  did  not  know  that  the  case  had  been  decided  in  favor  of  McGuire ;  that  there  was 
no  collusion  or  conspiracy  to  defraud  MoGuire  in  any  way,  but  that  said  purchase 
was  consummated  by  simply  accepting  what  had  been  a  long  standing  offer  on  the 
part  of  McGuire  that  when  the  said  McGuire  served  notice  of  his  application  to  rein- 
state his  contest  case  he  did  not  tender  or  offer  to  pay  said  sum  of  two  thousand 
dollars  or  any  part  tliereof,  but  has  stated  repeatedly  as  affiant  is  informed  and  be- 
lieves that  he  did  not  intend  to  return  the  money  but  proposed  to  beat  Hagan  out 
of  both  the  money  and  the  land  and  affiant  charges  upon  such  information  and  belief 
that  such  is  the  fact. 

Frank  Dale,  the  party  who  negotiated  the  purchase  of  the  relinquish- 
ment, states  in  an  affidavit,  that  during  the  month  of  December,  1891, 
McGuire  came  to  him  and  requested  his  asssistance  in  procuring  a  com- 
promise with  Hagan  through  Cunningham  his  attorney  McGuire  to  re- 
linquish all  his  claim  to  said  land  as  contestant  or  settler;  that  Cun- 
ningham told  him  that  he  would  advise  his  client  Hagan  to  pay  a 
small  sum  for  the  same,  but  Dale,  having  understood  that  McGuire 
wanted  $2,000  for  his  claim,  came  to  the  conclusion  that  nothing  could 
be  done  in  the  matter.  On  February  24, 1892,  Cunningham  asked  him 
(Dale)  to  see  McGuire  and  procure  a  relinquishment  of  his  contCvSt. 
That  on  the  morning  of  February  25,  he  asked  H.  V.  Jones  to  tell  Mc- 
Guire that  he  (Dale)  wanted  to  see  him.  That  McGuire  came  to  the 
land  office  where  he  (Dale)  was  trying  a  case,  and  he  told  him  that 
Cunningham  desired  to  procure  his  relinquishnjent  and  that  he  thought 
it  might  be  best  to  consider  the  matter  as  they,  Hagan  and  Cunning- 
ham, were  in  a  mood  to  buy,  and  that  he  (McGuire)  could  procure  a 
reasonable  sum  for  such  relinquishment;  that  McGuire  said  that  he 
would  seU  if  he  could  get  what  he  thought  his  interest  was  worth, 
viz.,  $2,000,  also  that  he  had  planted  some  crops  and  rented  a  portion 
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of  the  land  and  he  could  not  very  well  give  up  possessiou  at  that  time; 
that  he  (Dale)  iuformed  him  that  he  thought  he  could  obtain  for  him 
the  right  to  remove  his  improyements,  also  the  use  of  the  laud  under 
cultivation,  about  forty-five  acres;  that  he  (Dale)  saw  Cunningham  and 
submitted  the  proposition  made  by  McGuire;  that  Cunningham  desired 
time  to  telegraph  Hagan^ 

I  stated  to  McGnire  that  Canningham  desiped  time  to  telegraph  to  his  client  fbr 
instructions,  that  I  coald  not  tell  whether  his  proposition  would  be  accepted  or  not, 
that  Cunningham  stated  that  he  would  probably  get  a  reply  in  the  conrae  of  two  or 
three  hours ;  I  told  McGuire  to  go  home  and  return  in  the  course  of  that  time:  about 
two  o'clock  p.  m.,  McGuire  came  to  the  land  office  and  asked  me  if  I  had  heard  any- 
thing further;  I  stated  that  I  had  not  but  probably  would  in  the  course  of  a  short 
time,  he  then  stated  to  me  that  he  would  be  around  the  land  office  or  the  principal 
comers  of  the  streets  near  the  land  office,  and  when  I  heard  from  the  parties  to  let 
him  know;  about  three  o'clock  of  the  same  afternoon  Cunningham  came  to  me  and 
told  me  that  he  had  instructions  to  accept  the  proposition  of  McGuire  and  I  stated 
to  him  to  get  me  the  money  and  I  would  close  the  deal;  he  gave  me  the  money,  not 
seeing  McGnire,  I  asked  one  Eben  Preston  to  go  and  tell  him  I  wanted  to  see  him; 
he  returned  with  McGnire  in  a  very  few  minutes ;  I  stated  to  McGuire  that  the  propo* 
sition  had  been  accepted  and  that  if  he  would  come  with  me  to  my  office  I  would 
write  up  the  relinquishment  and  pay  him  the  money ;  we  went  to  the  office,  aat  dowa 
and  with  Judge  Thomas,  my  partner  present  drew  up  the  relinquishment  which  was 
afterwards  filed  with  the  land  office,  and  the  special  agreement  in  regard  to  his  right 
to  remain  on  the  land  and  remoYC  his  improvements ;  Mr.  McGuire  read  both  in* 
struments  and  after  reading  the  same  signed  them;  I  then  counted  the  raoney-^ 
two  thousand  ($2,000)  dollars;  Mr.  McGuire  recounted  the  same  and  we  then  went  to 
the  land  office  and  called  the  attention  of  the  register  to  the  relinquishment;  th^ 
register  asked  Mr.  McGuire  if  that  was  his  signature,  Mr.  McGuire  said  it  waa — ^that 
he  relinquished  his  claim  to  the  land. 

That  at  no  time  from  the  time  I  tirst  saw  McGuire  in  the  morning  and  until  after 
he  had  filed  his  relinquishment  did  he  have  the  appearance  of  being  intoxicated  or 
in  the  least  being  under  the  influence  of  liquor;  at  no  time  did  he  express  a  desire 
not  to  have  the  matter  closed  in  accordance  with  his  proposition ;  at  no  time  did  ha 
express  any  regret  about  selling;  after  he  had  received  his  money  he  inquired  of  me 
as  to  the  condition  of  the  banks  in  town  and  where  he  had  better  deposit  his  money. 
I  gave  him  my  judgment  and  he  said  he  would  act  upon  it  in  depositing  his  money; 
I  desire  to  state  that  I  had  no  knowledge  at  the  time  I  was  called  upon  to  negotiate 
the  purchase  of  McGuire's  relinquishment  that  a  decision  had  been  rendered  in  the 
case  by 'the  Commissioner  of  the  General  Land  Office;  in  the  evening  following  the 
day  upon  which  the  relinquishment  was  filed  I  saw  Mr.  McGnire  and  he  stated  to  me 
that  he  had  won  the  case  before  the  Commissioner  of  the  General  Land  Office;  I  re- 
plied that  I  had  read  the  decision  that  afternoon;  he  stated  that  he  thought  that 
Cunningham  and  Hagan  had  taken  an  unfair  advantage  of  him ;  I  replied  that  I 
thought  that  he  had  gotten  all  that  his  interest  in  the  claim  was  worth;  he  stsited 
that  it  was  all  right,  that  he  thought  his  interest  would  have  brought  more  if  he  had 
known  the  decision  had  been  rendered : — this  conversation  was  had  in  the  presence 
of  John  C.  Henderson  and  H.  V.  Jones  near  the  corner  of  Second  and  Oklahoma  Ave* 
nue ;  on  the  3d  of  March,  1892,  McGuire  came  to  my  office  to  see  me  and  stated  that 
he  was  about  to  file  an  affidavit  to  get  re-instatod  in  the  case;  in  reply  I  stated  to 
him  that  I  had  heard  that  he  woe  dissatisfied  with  the  deal  and  that  I  had  gone  to 
Judge  Cunningham  and  requested  him  as  a  favor  to  me  to  re-instate  him  (MoGnire) 
in  the  case  and  that  Cunningham  had  agreed  so  to  do  provided  McGuire  wonld  ra- 
tum  the  two  thousand  ($2,000)  dollars  and  that  if  he  wished  to  get  re-instated  that 
it  was  only  right  that  he  should  return  the  money  he  had  received;  in  reply  McGuire 
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itated  that  he  did  not  intend  to  give  the  money  back  nntil  he  got  re- instated  and 
further  said  that  he  had  made  an  affidavit  for  the  purpose  of  getting  re-instated 
which  I  might  take  some  exceptions  to ;  that  he  didnt  want  me  to  file  any  affidavit 
in  reply  to  his,  bnt  desired  me  to  remain  neutral  in  the  matter:  I  stated  to  him  that 
if  he  would  make  an  affidavit  which  would  simply  show  the  truth  that  1  would  make 
no  affidavit  in  the  matter,  hut  that  I  could  not  afford  to  remain  silent  if  he  filed  such 
an  affidavit  as  I  had  been  informed  that  he  intended  to,  because  such  a  statement 
would  not  be  the  truth ;  in  reply  he  stated  that  he  did  not  intend  in  any  manner  to 
reflect  on  me  in  his  affidavit  and  would  state  in  that  affidavit  that  he  did  not  believe 
that  I  knew  that  he  had  won  the  case  before  the  Commissioner  at  the  time  the  trade 
was  made ;  I  stated  to  him  that  I  had  understood  that  he  intended  to  allege  in  his 
affidavit  that  he  was  drunk  at  the  time  he  executed  his  relinquishment,  in  reply  to 
which  he  said  that  he  had  drank  a  little,  but  that  he  was  not  drunk  but  very  much 
distressed  on  account  of  the  condition  of  his  leg  and  was  suffering  so  much  pain  that 
he  was  not  at  himself  just  right.  I  then  stated  to  him  that  I  had  never  seen  him 
when  I  thought  that  he  understood  himself  better  than  he  did  at  the  time  he  made 
that  trade  and  his  only  reply  to  the  statement  was  that  he  ought  to  have  consulted 
his  wife  before  he  consummated  the  trade  and  that  if  he  had  done  so  he  would  never 
have  made  the  trade ;  that  at  the  time  McGuire  and  myself  agreed  upon  the  tei-ms 
of  sale,  MoGnire  stated  to  me  that  if  I  would,  in  addition  to  the  two  thousand 
($2,000)  dollars  procure  for  him  the  use  of  the  forty-five  acres  for  the  present  crop 
season,  and  the  right  to  remove  his  improvemeuts  off  the  tract,  he  (McGuire)  would 
pay  me  the  sum  of  fifty  ($50)  dollars  for  negotiating  the  trade,  and  at  the  time  the 
money  was  paid  to  him  he  asked  me  to  take  the  fifty  dollars  out  of  the  two  thousand 
($2,000)  which  I  did  and  the  sum  of  fifty  ($50)  dollars  is  all  the  money  I  have  re- 
ceived for  such  service. 

A  charge  so  serioas  as  l^aad  and  misrepresentation  mnst  be  sustained 
by  oonvincing  evidence  before  it  can  be  admitted.  McGnire  has  wholly- 
failed  to  produce  sucb  evidence.  The  whole  transaction  appears  to 
have  been  one  that  he  was  as  eager  to  complete  as  were  the  agents  of 
Uagan;  nor  does  this  appear  strange,  for  at  the  time  he  was  face  to  face 
with  a  decision  by  officers  of  the  land  department  adverse  to  him,  and 
was  confronted  by  determined  and  wealthy  adverse  claimants,  and  it 
was  not  strange  that  he  should  have  considered  the  sum  of  $2,000  cash 
in  hand,  a  reasonable  compensation  for  the  surrender  of  a  claim  involved 
in  so  much  unoertainity  and  doubt. 

In  Ludington  «.  Benick  (7  West  Virginia,  273),  it  was  held  that  "A 
party  seeking  the  rescission  of  a  contract  on  the  ground  of  misrepresent 
tations,  must  establish  the  same  by  clear  and  irrefragable  evidence.'^ 
McGuire  has  failed  to  place  himself  within  this  just  and  proper  rule. 

McGuire  charges  that  a  conspiracy  was  formed  to  defraud  him.  No 
direct  evidence  is  submitted  on  this  point,  but  he  seeks  to  convey  the 
impression  that  the  parties  who  obtained  his  relinquishment  had  a 
knowledge  of  your  decision  in  his  favor,  which  he  did  not  x)os8ess.  This 
is  expressly  denied  by  both  Cunningham  and  Dale.  The  relinquish- 
ment was  executed  two  days  subsequent  to  the  date  of  your  decision. 
The  report  of  said  decision  could  not  have  reached  Guthrie  by  mail  at 
the  time  the  relinquishment  was  executed,  and  if  any  party  possessed 
knowedge  of  the  decision,  it  must  have  been  obtained  by  means  of  the 
telegraph,  and  no  doubt  through  counsel;  at  all  events,  McGuire  had 
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it  in  his  power  to  obtain  by  the  same  means  the  same  information  that 
Hagan  or  his  agents  may  have  possessed.  In  Slaughter's  Adminis- 
trator V.  Gerson (13  Wall.,  379),  the  court  said: 

Where  the  means  of  knowledge  are  at  hand  and  equally  available  to  both  parties, 
and  the  subject  of  purchase  is  alike  open  to  their  inspection,  if  the  purchaser  does 
not  avail  himself  of  these  means  and  opportunities  he  will  not  be  heard  to  say  that 
he  has  been  deceived  by  the  vendor's  misrepresentation. 

t 

In  the  case  of  Farns worth  v.  Duffuer  (143  XJ.  S.,  47),  the  court  say: 

This  is  a  suit  for  the  rescission  of  a  contract  of  purchase,  and  to  recover  the  moneys 
paid  thereon,  on  the  ground  that  it  was  induced  by  the  false  and  fraudulent  repre- 
sentations of  the  vendors.  In  respect  to  such  an  action  it  has  been  laid  down  by 
many  authorities  that,  where  the  means  of  knowledge  respecting  the  matters  falsely 
represented  are  equally  open  to  purchaser  and  vendor,  the  former  is  charged  with 
knowledge  of  all  that  by  the  use  of  such  means  ho  could  have  ascertained. 

Applying  this  well  established  rule  to  the  case  at  bar,  it  must  beheld 
that  McGuire  is  not  entitled  to  relief  by  the  rescission  of  the  contract. 

It  is  a  fundamental  principle,  both  in  law  and  equity,  too  well  estab- 
lished to  call  for  the  citation  of  authorities,  that  a  party  seeking  relief 
must  do  equity — that  he  must  put  the  other  party  as  far  as  possible,  in 
the  position  he  was  in  before  the  transaction  complained  of.  One,  and 
the  most  important  evidence  of  good  faith  on  the  part  of  a  person  seek- 
ing a  rescission  of  a  contract  is  an  offer  to  thus  place  the  other  party  in 
the  same  position  as  before  the  transaction  and  where  money  has  been 
paid,  to  tender  the  repayment  of  the  same,  and  this  at  the  time  he  asks 
the  rescission  of  the  contract.  From  the  statements  of  Cunningham 
who  furnished  the  money,  and  the  statements  of  Dale,  who  paid  the 
same,  it  is  evident  that  McGuire  has  never  made  a  tender  of  the  $2,000 
or  in  any  way  exhibited  any  intention  of  doing  equity. 

It  is  true,  that  in  an  affidavit  dated  June  16, 1892,  more  than  three 
months  after  his  application  to  have  his  contest  re-instated,  McGuire 
swears  that  he  told  Dale  that  he  would  give  him  the  money  back,  and 
when  Dale  told  him  to  give  it  to  Cunningham,  he  (McGuire)  said  that 
he  had  no  right  to  give  him  any  money — that  he  did  not  know  where 
Dale  got  the  money;  that  it  might  have  been  his  own  (Dale's)  so  far  as 
he  knew.  In  view  of  the  statements  heretofore  made  by  McGuire,  in 
view  of  the  fact  that  he  knew  that  his  relinquishment  was  procured  by 
Cunningham  in  the  interests  of  Hagan,  the  evasive  quibble  above  re- 
cited, together  with  the  fact  that  the  tender  of  the  money  has  not  yet 
been  made  to  the  party  in  interest,  would  seem  to  indicate  an  attempt 
to  impose  upon  or  to  tiifle  with,  the  Department. 

To  recapitulate: 

First:  In  my  opinion,  the  preponderance  of  evidence  is  to  the  effect 
that  McGuire  was  fully  conscious  of  the  agreement  he  was  entering 
into;  that  he  beUeved  it  was  for  his  interest  to  enter  into  said  agree- 
ment at  that  time,  but  that  this  opinion  was  changed  by  subsequent 
developments,  viz.,  the  knowledge  of  the  fact  that  your  decision  was  in 
his  favor,  the  opposition  of  his  wife  to  the  sale  of  his  claim,  etc 
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Second:  He  possessed  the  same  means  of  ascertaining  the  exact 
status  of  the  case  before  yonr  office  as  was  possessed  by  the  opposite 
party,  and  by  the  exercise  of  a  reasonable  foresight  these  means  might 
have  been  employed  to  ascertain  the  statns  of  the  case,  and, 

Third:  McGuire  has  utterly  failed  to  place  himself  in  the  position  of 
one  who  has  a  right  to  claim  special  equitable  protection  at  the  hands 
of  the  tribunal  before  whom  he  appears  he  having  failed  to  do  equity, 
or  to  do  the  fundamental  act  indicative  of  good  Mth,  or  shown  any 
good  or  sufficient  reason  why  his  own  acts  shoald  not  remain  in  fiill 
force  and  effect.  I  can  not,  however,  close  this  branch  of  the  case 
without  the  observation,  that  after  a  careful  consideration  of  the  evi- 
dence submitted  at  the  hearing,  I  am  by  no  means  convinced  that  the 
decision  of  the  local  officers,  holding  that  McGuire  was  not  a  qualified 
claimant  by  reason  of  entering  the  territory  prior  to  12  o'clock  noon,  on 
April  22, 1889,  is  not  correct.  The  evidence  is  simply  irreconcilable, 
one  side  or  the  other,  swears  to  that  which  is  false.  The  local  officers 
had  the  advantage  of  knowing  who  the  witnesses  were,  their  charac- 
ters, etc. ;  they  saw  them  on  the  witness  stand,  and  heard  them  testify 
and  marked  their  demeanor.  Under  these  circumstances  the  finding  of 
facts  by  the  local  officers,  is  entitled  to  great  weight. 

The  application  of  McGuire  to  be  re-instated  as  a  contestant  is,  there- 
fore, denied,  and  the  case  will  be  considered  upon  its  merits,  as  between 
Severns  and  Hagan. 

Both  the  local  officers,  and  you,  found  that  Severns'  entry  was 
illegal  for  the  reason  that  he  took  advantage  of  his  presence  in  this 
territory  of  Oklahoma,  prior  to  12  o'clock  noon,  on  April  22, 1889,  to 
make  entry  of  the  land  in  question. 

The  evidence  shows  that  Severns  was  a  deputy  IT.  S.  marshal,  and 
that  he  lawfully  entered  the  territory  of  Oklahoma  prior  to  April  22, 
1889,  and  was  lawfully  within  said  territory  at  12  o'clock  noon,  on  said 
d<ay. 

Eesident  counsel  for  Severns  cite  the  case  of  Taft  v,  Chapin  (14  L.  D., 
693),  and  claim  that  under  said  decision  the  entry  of  their  cUent  must 
stand.    His  local  attorney  says : 

That  SeveruB  is  a  qualified  entryman  we  feel  satisfied,  as  he  made  no  settlement 
whatever  npon  said  tract  on  April  22, 1889,  but  claims  all  his  rights  under  his  home- 
stead entry  No.  7,  and  his  subsequent  compliance  with  the  letter  and  spirit  of  the 
homestead  law. 

His  homestead  entry  was  made  on  the  morning  of  April  23,  nearly 
twenty-four  hours  after  the  land  was  declared  open  to  settlement. 

In  the  case  of  Taft  v.  Chapin,  supra,  it  was  found  that  from  the  time 
the  land  was  opened  to  settlement  up  to  the  time  Chapin  first  made  his 
application  to  enter,  a  period  of  more  than  twenty  days,  the  land  he 
entered  was  subject  to  entry  by  any  other  qualified  claimant,  without 
let  or  hindrance  on  the  part  of  Chapin,  and  hence  that  Chapin  took  no 
advantage  of  his  presence  in  the  territory  at  12  o'clock  noon,  on  April 
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22, 1889,  to  assert  a  claim  to  the  tract;  that  his  claim  was  asserted 
long  after  others  had  an  opportauity  to  enter  the  tract,  and  it  was 
foiuiid  that  Ohapin  was  not  disqualified  from  making  entry  by  the  mere 
&ct  that  he  was  lawAilly  within  the  limits  of  the  territory  at  the  hour 
the  lands  were  oi>ened  to  entry,  and  prior  to  that  hour. 

What  are  the  facts  in  relation  to  Sevemst  He  swears  that  he  first 
made  up  his  mind  to  take  land  in  Oklahoma  in  the  forenoon  of  April 
23, 1889;  that  he  went  uiK>n  the  tract  in  question  about  five  minutes 
after  12  o'clock;  that  he  had  made  up  his  mind  before  starting  in  that 
direction  to  take  a  claim  on  that  bottom  land  if  an  opportunity  pre- 
sented itself.  From  Sevems'  own  testimony,  and  from  the  testimony  of 
others,  it  is  clearly  shown  that  he  started  from  the  vicinity  of  the  local 
land  office  a  few  moments  before  12  o'clock ;  that  he  drove  to  the  tract  in 
question,  and  when  he  reached  it,  that  he  fired  his  pistol,  took  a  spade 
out  of  the  hack  in  which  he  had  ridden,  and  commenced  to  dig  a  hole,  and 
said  to  the  man  who  had  driven  him  there,  that  he  wanted  him  to  witness 
the  fact  that  tliis  was  his  (Severns')  homestead;  that  he  told  another 
party  who  was  on  the  land  that  he  (said  party)  was  there  too  soon  and 
that  if  he  remained  he  would  lose  his  rights  but  that  if  he  moved  on  he 
would  not  lose  his  rights,  he  assuming  to  act  at  this  time  as  a  U.  S. 
deputy  marshal  to  prevent  illegal  settlements. 

No  further  citation  or  argument  is  necessary  to  establish  the  fact 
that  Severns  took  advantage  of  his  presence  in  the  territory  to  assert 
a  claim  to,  and  to  take  possession  of,  the  tract  in  dispute,  before  any 
one  who  had  complied  with  the  requirements  of  the  law,  and  the  con- 
ditions of  the  President's  proclamation,  could  reach  the  land  to  assert 
a  claim  thereto. 

This  being  the  fact,  neither  the  proposition  of  his  resident,  nor  local 
counsel  can  be  admitted  as  correct. 

Severns'  entry  is  illegal  and  must  be  canceled.  Townsite  of  King- 
fisher V,  Wood  et  al.  (11  L.  D.,  330);  Guthrie  Townsite  v,  Paine  et  al. 
(12  L.  D.,  653) ;  Oklahoma  City  Townsite  v.  Thornton  et  al  (13  L.  D.,  409). 

So  for  as  the  record  before  me  shows  there  is  no  reason  why  Hagan 
should  not  be  permitted  to  make  entry  for  the  land,  and  your  decision 
is  modified  accordingly. 

BAILROAD  GRANT— INDEMNTTV— ACT  OF  JUNE  99,  1874. 

Southern  Pacifio  R.  R.  Co. 

Indemnity  selections  nnder  the  act  of  June  22,  1874,  oan  not  be  made  of  alternate 
reserved  sections  within  the  primary  limits  of  a  grant. 

Secretary  Ifoble  to  the  Oommissioner  of  the  General  La/nd  Office^  Novem- 
ber 17^  1692. 

The  Southern  Pacific  Railroad  Company,  through  its  resident  at- 
torney, has  moved  a  reconsideration  of  my  action,  taken  under  date  of 
April  30, 1892,  in  returning  to  you,  unapproved;  selection  list  TSo.  3| 
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made  aiider  tbe  act  of  June  23, 1874  (18  Stat.,  194),  embracing  237.40 
acres^  for  tbe  reason  tbat  <<  to  permit  snob  selections  vmuld  in  effect 
increase  tbe  rigbts  under  tbe  grant,  in  violation  of  tbe  act  of  June  22, 
1874." 

Tbe  assigned  ground  for  tbe  reconsideration  is  a  palpable  mistake  of 
fiEtct  in  presuming  tbat  tbe  tracts  selected  lie  upon  tbe  rim  of  a  mean- 
dered lake  or  s]ougb. 

Tbis  is  correct,  as  an  error  was  made  in  tbe  examination  of  tbe  plats 

of  survey,  tbe  original  plat  sbowing  but  a  blue  tint  upon  tbe  meander 

line  of  what,  by  tbe  later  plats,  is  sbown  to  be  swamp  lands. 
The  lines  of  the  survey  in  tbe  original  map  did  not  extend  over  tbe 

swamp  which  was  meandered. 

In  withdrawing  this  list,  for  temporary  use  in  connection  with  tbe 
motion,  it  is  learned^  however,  that  tbe  selected  tracts  embi:ace  por- 
tions of  even-numbered  sections  within  tbe  primary,  or  granted,  limits 
of  tbe  grant  for  tbe  Southern  Pacific  Railroad  Company,  made  by  the 
act  of  July  27, 1866  (14  Stat.,  2!I2). 

While  I  am  aware  that  heretofore,  in  tbe  administration  of  the  act  of 
1874,  the  railroads  have  been  permitted  to  make  selection  of  even-num- 
bered sections  within  the  primary  limit-s  of  its  grant,  where  the  odd^ 
numbered  sections  were  granted,  yet,  in  view  of  tbe  decision  of  tbe 
Supreme  Court  in  tbe  recent  case,  of  the  United  States  v,  Missouri^ 
Kansas  and  Texas  Eailway  Company  (141  U.  S.,  358),  I  am  clearly  of 
tbe  opinion  tbat  such  practice  is  erroneous  and  should  be  discontinued. 

By  the  act  of  July  27,  1866  {supra)y  tbe  even-numbered  sections 
within  the  primary  limits  of  tbis  grant  were  reserved  to  the  United 
States,  and  the  3d  section,  in  granting  tbe  indemnity  privilege,  pro^ 
vides : 

Other  lands  shaU  be  selected  by  taid  comi^any  in  liea  thereof,  under  the  direct] ott 
of  the  Secretary  of  the  Interior,  in  alternate  sections,  and  designated  by  odd  nam* 
bers,  not  more  than  ten  miles  beyond  the  limits  of  said  alternate  sections,  €Md  Hot  in* 
binding  ike  reserved  nwkhen. 

The  act  of  June  22, 1874  {supra)^  permitting  tbe  selection  of  other 
lands  within  the  limits  of  the  grant,  in  lieu  of  those  tracts  relinquished 
in  favor  of  settlers,  provides  : 

That  nothing  herein  contained  shall  in  any  manner  be  so  constraed  as  t6  enlarge 
or  extend  any  grant  to  any  snph  railroad,  or  to  extend  to  tanda  reserved  in  any  land 
grant  made  for  railroad  purposes. 

The  privilege  granted  by  tbe  act  of  June  22, 1874,  is  in  tbe  nature  of 
an  indemnity,  and  under  the  terms  of  said  act,  tbe  companies  were  to 
receive  title  to  the  lands  selected  thereunder  "  as  though  originally 
granted." 

Tbe  act  of  1866,  like  tbe  other  acts  making  grants  to  aid  in  the  con- 
struction of  railroads,  makes  no  provision  for  indemnity  in  lieu  of  dis- 
posals made  after  tbe  definite  location  of  tbe  road,  and  the  sole  purpose 
of  the  act  of  1874  would  seem  to  have  been  to  authorize  selections  in 
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lien  of  those  tracts  relinquished  by  the  company  to  which  it  had  by  law 
the  better  right,. and  that  it  might  not  serionsly  interfere  with  the  ad- 
justment  of  its  rights  under  its  grant,  such  selections  were  not,  as  it 
was  generally  done,  limited  to  alternate  sections.  The  even  sections 
within  the  primary  limits  having  been  specially  reserved  by  the  partic- 
ular acts  making  the  grants,  a  Airther  right  of  selection,  in  the  nature 
of  indemnity,  can  not  be  construed  to  embrace  them,  unless  the  language 
granting  such  additional  right  clearly  shows  such  a  purpose  on  the 
part  of  Congress.  This  act  was  designed  solely  for  the  relief  of  set- 
tlers, and  its  provisions  were  not  mandatory  upon  the  companies. 

Their  relinquishments  were  voluntarily  made,  and  no  doubt  in  many 
cases  they  received,  of  the  settler  benefited,  an  equivalent  for  their 
relinquishments. 

In  the  case  of  the  TTnited  States  v.  Missouri,  Kansas  and  Texas  Bail- 
way  Company  {supra)y  said  company,  under  the  act  of  July  26, 1866 
(14  Stat,  289),  which  provided  that  indemnity  might  be  taken  "from 
the  public  lands  of  the  United  States  nearest  to  the  sections  above 
specified,"  selected  even-numbered  sections  within  its  indemnity  limits 
and  also  within  the  primary  limits  of  the  grant  for  the  Lawrence,  Leav- 
enworth and  Galveston  Bailroad  Company,  which  selections  were  cer- 
tified on  account  of  the  grant,  and  for  the  recovery  of  the  same  the  suit 
by  the  United  States  was  instituted. 

The  court  held: 

As  the  natural  result  of  the  construction  of  the  road  aided  would  be  au  increase  in 
the  market  value  of  the  reserved  sections  remaining  to  the  United  States, 'within  the 
place  limits  of  the  Leavenworth  road,  those  sections  were  not  left  to  be  disposed  of 
under  the  general  laws  relating  to  the  public  domain.  But,  in  order  that  the  govem- 
ment  might  get  the  benefit  of  such  increased  value,  and  thereby  reimburse  itself  to 
some  extent  for  the  lands  granted — ^the  title  to  which  vested  in  the  State  or  the  com- 
pany upon  the  definite  location  of  the  line  of  the  road,  and,  by  relation,  as  of  the 
date  of  the  grant, — the  act  of  1863  made  special  provisions  in  reference  to  those  re- 
served sections,  and  thereby,  and  for  the  accomplishment  of  particular  purposes  ex- 
pressly declared,  segregated  them  firom  the  body  of  the  public  lands  of  the  United 
States.  Being  thus  devoted  to  specified  objects,  they  were  reserved  to  the  United 
States,  and  could  not  be  selected  by  the  State  either  under  the  act  of  1863  or  under 
that  of  1866  for  other  and  different  objects.  They  could  not  be  selected  as  indemnity 
lands  under  the  act  of  1863,  because  the  lands  to  be  selected  under  that  act  were  re- 
stricted to  o(I({-numbered  sections;  nor  under  the  act  of  1866,  because,  at  the  date  of 
its  passage  they  were  reserved  for  the  speciUkl  purposes  indicated  in  the  second  sec- 
tion of  the  act  of  1863. 

The  price  of  the  even-numbered,  or  reserved,  sections  within  the 
primary  limits  of  the  grant  for  the  Southern  Pacific  Bailroad  Company 
was  increased  to  two  dollars  and  fifty  cents  per  acre,  by  virtue  of  the 
act  of  March  3,  1853  (10  Stat.,  244),  now  found  in  section  2357  of  the 
Revised  Statutes. 

By  the  6th  section  of  the  act  of  July  27, 1866,  {eupra)^  the  operation 
of  the  homestead  and  pre-emption  laws  was  extended  to  these  even- 
numbered  sections,  but  the  pre-emptors  were  by  law  required  to  pay 
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two  dollars  and  fifty  cents  per  acre,  and  under  the  homestead  act  of 

1862  the  party  was  limited  to  eighty  acres  of  such  land. 

The  disposition  was  therefore  similar  to  that  required  to  be  made  of 

the  even-numbered  sections  by  the  act  of  March  3, 1863  (12  Stat.,  772), 
before  the  court  in  the  case  referred  to.  The  decision  in  that  case  would 
therefore  seem  to  apply  with  equal  force  to  the  case  now  in  hand,  and 
if  these  special  provisions  segregated  the  even,  or  reserved,  sections 
^<  from  the  body  of  the  public  lands  of  the  United  States,"  selection 
can  not  be  made  of  them  under  the  act  of  June  22, 1874  {supra)j  for  the 
reason  that  they  are  not  a  part  of  the  '^public  lands"  within  the  mean- 
ing of  said  act,  and  for  the  ftirther  reason  that,  having  been  reserved 
by  the  act  making  the  grant,  they  are  specially  excepted  from  the  op- 
eration of  the  act  of  1874,  under  which  these  selections  are  made, 

I  must  therefore  again  refuse  to  approve  said  list  No.  3,  and  it  is 
herewith  returned. 


BAILUOAD  GRANT-MINERAL  CHARACTER  OF  LAND. 

Berry  bt  al.  v.  Central  Paoipio  B.  B.  Co. 

The  location  of  a  mine  on  a  tract  prior  to  a  railroad  grant  does  not  establish  the  fact 
of  its  mineral  character^  and  operate  to  except  the  same  as  such  from  the  grant, 
where  it  appears  that  mineral  does  not  exist  in  paying  qnantities  and  that  min- 
ing operations  have  been  conseqaently  abandoned. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  Novem- 

her  19  J 1892. 

Twenty  acres  of  land  embraced  in  the  SB  J  of  the  SW  J,  and  the  SW  J 
of  the  SE  I  of  Sec  1,  T.  9  K,  B.  8  E.,  M.  D.  M.,  at  the  Sacramento 
land  district,  Oalifomia,  are  the  lands  involved  in  this  case. 

The  tracts  are  within  the  primary  limits  of  the  grant  to  the  Oentral 
Pacific  Bailroad  Company,  under  the  acts  of  July  1, 1862,  (12  Stat., 
489),  and  July  2, 1864  (13  Stat,  356),  and  are  embraced  in  lists  3  and  8 
of  selections  made  by  said  railroad  company. 

Section  one,  above  mentioned,  was  surveyed  in  1856,  and  was  returned 
by  the  surveyor  general  as  agricultural  land.  On  the  31st  of  March, 
1890,  you  directed  a  hearing  to  determine  the  character  of  the  twenty 
acres  in  question,  upon  the  application  of  William  Berry  and  P.  S. 
Oram,  who  alleged  that  they  were  the  owners  of  the  Oram  and  Berry 
quartz  mine  which  was  situated  partly  within  each  of  the  legal  subdi- 
visions above  described,  and  was  originally  located  in  1854,  and  was 
very  valuable,  and  that  the  possessory  right  to  the  same  had  ever  since 
such  organization  been  maintained  by  the  said  claimants  and  their 
grantors,  by  due  compliance  with  law. 

The  hearing  took  place  on  the  9th  of  May,  1890,  and  on  the  26th  of 
June  of  that  year,  the  register  and  receiver  united  in  a  decision  in  which 
they  said: 

The  register  and  reoeiyer  being  ftiUy  adylBed  in  the  premises  find  the  following 
fiftcts: 
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The  SW  i  of  SE  i  and  the  SB  i  of  8W  i  of  Sec.  1,  T.  9  N.,  K.  8.  £.,  M.  D.  B.  aat 
M.,  possess  a  positiTe  nalne  for  agrioaltaral  asee^  and  posMfts  little  <»  no  value  for 
mineral  purposes^ 

The  register  and  receiyer  hold :  1.  That  this  action  be  dismissed.  2.  That  lists 
No.  3  and  list  No.  8  of  selections  of  the  Central  Pacific  Railroad  Company  in  so  far 
as  they  affect  said  tracts  shall  remain  intact,  and  that  patent  shall  issne  to  the  com- 
pany In  due  conrse.    They  so  decide. 

From  tliat  judgment  an  appeal  was  taken  to  yonr  office,  and  on  the 
25th  of  October,  1890,  you  rendered  a  decision  in  which  you  declared 
yourself  satisfied  that  the  petitioners  had  shown,  by  a  clear  preponder- 
ance of  the  evidence,  that  there  is  a  well  defined  vein  or  ledge  of  quartz 
bearing  gold  extending  throughout  the  entire  length  of  said  mineral 
claim,  and  held  ^'  that  said  railroad  lists,  to  the  extent  of  the  conflict 
with  said  quartz  claim,  will  be  canceled  in  case  this  decision  should  be- 
come final."  The  case  is  before  me  upon  an  appeal  from  your  decision, 
taken  by  one  John  H.  Tong,  the  assignee  or  purchaser  of  the  interest 
of  the  Central  Pacific  Railroad  Company,  in  the  lauds  in  question. 

The  surveyor  general  returned  the  land  in  section  one,  as  agricultural, 
and  in  Tinkfaam  v,  McCafiOrey  (13  L.  D.,  617)^  it  was  held  that  ^^  a  con- 
testant, who  alleges  the  mineral  character  of  land  that  is  prima  facie 
agricultural,  must  «how  affirmatively  the  existence  of  mineral  in  suffi- 
cient quantity  to  make  the  land  more  valuable  for  mining  than  agricul- 
tural purposes."  In  Eoyal  E.  Placer  (13  L.  D.,  86),  it  was  held  that  in 
any  case  where  the  character  of  land  embraced  within  a  mineral  appli- 
cation is  placed  in  issue,  it  must  appear  as  a  fact  that  mineral  can  be 
secured  from  such  land  in  paying  quantities.  In  that  case  quite  a  num- 
ber of  departmental  decisions  are  cited,  holding  the  same  doctrinew 

The  supreme  court  has  considered  this  subject,  and  while  it  has  not 
determined  what  amount  of  gold  will  constitute  ^<  valuable  d^osits,'' 
it  indicated  in  United  States  v.  Iron  Silver  Mining  Comp€uiy  (128  XJ, 
S.,  673),  that  the  deposit  must  be  of  substantial  value,  and  such  as  can- 
be  secured  with  profit 

The  United  States  circuit  court  for  the  district  of  Oregon,  in  the 
case  of  the  United  States  v.  Ueed  and  another,  (28  Federal  Beporter, 
482)  after  an  exhaustive  discussion  of  a  like  question,  say —  (p.  487) 

The  stftitote  does  not  reserve  aay  land  from  entry  m  a  hf^nestead,  simply  beoaow 
fl<mie  one  is  foolish  or  visionary  enough  to  claim  or  work  sotne  portion  of  it  as  min- 
eral gronndy  without  any  reference  to  the  fact  of  whether  there  are  any  paying  mines 
on  it  or  not.  Nothing  short  of  known  mines  on  the  land,  capable,  nnder  ordinary 
circamstances,  of  being  worked  at  a  profit,  as  compared  with  any  gain  or  benefit 
that  may  be  derived  therefrom  when  entered  under  the  homestead  law,  is  flnificieat 
to  prevent  such  entry. 

One  of  the  latest  expressions  of  the  United  States  supreme  conit 
upon  the  question,  was  in  the  case  of  Davis  v.  Weibbold  (139  U.  S., 
B07).  On  page  519,  it  expressly  said  that  the  exception  of  "mineral 
lands  "  from  grants  in  aid  of  railroads  is  "  not  held  to  exclude  bII  lands 
in  which  minerals  may  be  found,  dut  only  those  where  the  mineral  is  in 
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snfflcient  quantity  to  add  to  their  richness,  and  to  Jastify  expenditure 
for  its  extraction,^  etc. 

In  Alford  v.  Banmm  (45  California,  482),  which  was  a  case  before  the 
supreme  court  of  that  State,  in  which  the  question  arose  as  to  the 
meaning  of  the  term  "  mineral  lands''  in  the  acts  of  Congress  of  July 
1, 1862,  and  July  2, 1864,  excepting  lands  from  the  grants  made  by 
"Congress  to  aid  in  the  construction  of  the  railroad  in  question,  the  court 
after  reciting  the  circumstances  of  that  case,  said: 

The  mere  f^ot  that  portions  of  the  land  contained  particles  of  gold,  or  veins  of 
gold-bearing  quartz  rock,  would  not  necessarUy  impress  it  with  the  character  of 
mineral  land,  within  the  meaning  of  the  acts  referred  to.  It  must  at  least  be  shown 
that  the  land  contains  metals  in  quantities  sufficient  to  render  it  available  and  valua- 
ble for  mining  purposes.  Any  narrower  oonstraction  would  operate  to  reserve  from 
the  uses  of  agriculture  large  tracts  of  land  which  are  practicaUy  useless  for  any  other 
purposes,  and  we  cannot  think  this  was  the  intention  of  Congress. 

In  the  case  of  Dughi  v.  Harkins  (2  L.  p.,  771),  it  was  held  that  <^  the 
proof  of  the  mineral  character  of  the  land  must  be  specific  and  based 
upon  actual  production  of  mineral,  and  must  show  that  the  mineral 
value  of  the  land  is  greater  than  its  agricultural  value."  Similar  views 
were  expressed  in  the  case  of  Samuel  W.  Spong  (5  L.  D.,  193),  which 
was  a  case  in  which  the  acts  of  July  1, 1802,  and  July  2, 1864,  were 
construed.  In  Gleghorn  v.  Bird  (4  L.  D.,  478),  and  in  Commissioners 
of  Kings  Co.  V.  Alexander  (5  L.  D.,  126),  the  decision  in  the  case  of 
Dughi  V.  Harkins,  is  referred  to  with  approval,  and  followed.  Rulings 
to  the  same  effect  upon  applications  for  mineral  patents  are  found  in 
decisions  of  the  Department  for  many  years.  They  are  all  to  the  effect 
that  such  applications  should  not  be  granted  unless  the  existence  of 
mineral  in  such  quantities  as  would  justify  expenditure  in  the  effort  to 
obtain  it  is  established  as  a  present  fact.  In  Magalia  Gold  Mining 
Co.  V.  Ferguson  (6  L.  D.,  218),  this  proposition  is  stated  in  these 
words:  ^^The  mineral  character  of  the  land  as  a  present  fact  is  an 
essential  matter  of  proof  where  it  is  sought  to  defeat  an  agricultural 
entry  upon  land  returned  as  subject  thereto."  That  doctrine  is  also 
held  in  Nicholas  Abercrombie  (6  L.  D.,  393) ;  John  Downs  (7  L.  D.,  71) ; 
Cutting  V.  Reininghaus  (ibid.,  265);  Creswell  Mining  Co.  v,  Johnson  (8 
L.  D.,  440);  Thomas  J.  Laney  (9  L.  D.,  83). 

In  Colorado  Coal  and  Iron  Co.  v.  United  States  (123  TJ.  S.  307,  328), 
a  bill  was  filed  to  set  aside  patents  issued  for  agricultural  lands  on  the 
ground  that  it  was  known  at  the  time  of  their  issue  that  the  land  con- 
tained mines  of  coal.    The  court  said : 

To  constitate  the  exemption  contemplated  by  the  pie-emption  act  under  the  head 
of  "known  mines,"  there  ahonld  be  npon  the  land  ascertained  coal  deposits  of  snch 
an  extent  and  yalne  as  to  make  the  land  more  valuable  to  be  worked  as  a  ooal  mine» 
under  the  conditions  existing  at  the  tlme^  than  for  merely  agricnltoral  purposes. 
Hie  ciromnstanoe  that  there  are  surface  indications  of  the  existence  of  reins  of  coal 
dOM  not  constitute  a  mine.  It  does  not  even  prove  that  the  land  wiU  ever  be  under 
any  conditions  sufficiently  valuable  on  account  of  its  coal  deposits  to  be  worked  as 
1641— VOL  16 30 


466  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS. 

a  mine.  The  question  must  be  determined  according  to  the  facts  in  existence  at  the 
time  of  the  sale.  If  upon  the  premises  at  that  time  there  were  not  actual  "  known 
mines."  capable  of  being  profitably  worked  for  their  product,  so  as  to  make  the 
land  more  valuable  for  mining  than  for  agriculture,  a  title  to  them  acquired  under 
the  pre-emption  act  cannot  be  successfully  assailed. 

This  Department  has  determined  that  it  is  not  necessary  that  '^  known 
mines"  should  exist  at  the  time  of  the  ^ant,  upon  lands  within  the 
limits  of  a  railroad  grant,  in  order  to  except  such  lauds  from  the  oper- 
ation thereof,  but  that  ^^the  discovery  of  the  mineral  character  of  land 
at  any  time  prior  to  the  issuance  of  patent  therefor,  or  certification 
where  patent  is  not  required,  efifectually  excludes  such  land  from  a 
railroad  grant  which  contains  a  provision  excepting  all  mineral  lands 
therefrom.''  This  was  held  in  the  case  of  the  Central  Pacific  Bailroad 
Co.  et  ah  V.  Valentine  (11  L.  D.,  238). 

The  grant  to  the  Central  Pacific  Bailroad  Company  by  the  act  of 
1862,  is  in  the  following  language: 

That  there  be,  and  is  hereby,  granted  to  said  company,  •  •  •  •  every  alter- 
nate section  of  public  land,  designated  by  odd  numbers,  to  the  amount  of  five  alter- 
nate sections  per  mile  on  each  side  of  said  railroad,  on  the  line  thereof,  and  within 
the  limits  of  ten  miles  on  each  side  of  said  road,  not  sold,  reserved,  or  otherwise  dis- 
posed of,  ....  at  the  time  the  line  of  said  road  is  definitely  fixed :  Provided, 
That  all  mineral  lands  shall  be  excepted  from  the  operation  of  this  act.  (Section  3, 
act,  1862.) 

The  act  of  1864,  which  was  amendatory  of  the  act  of  1862,  enlarged 
the  graut  from  five  to  ten  sections  per  mile  on  each  side  of  said  road, 
and  provided,  among  other  things,  that  the  term  "mineral  land''  when- 
ever used  therein,  or  in  the  original  act,  should  not  be  construed  to 
include  "  coal  and  iron  land,''  and  that  no  lands  granted  by  that  or  the 
original  act,  should  include  any  mineral  lands  (Sec.  4,  act  1864). 

In  the  case  at  bar,  the  contest  is  between  John  H.  Tong,  purchaser 
of  the  interest  of  the  railroad  company  in  the  land,  as  an  agricultural 
claimant,  and  Berry  and  Cram,  as.mineral  contestants. 

On  the  part  of  the  mineral  claimants,  the  evidence  submitted  at  the 
trial,  was  to  the  effect  that  from  five  to  seven  thousand  dollars  had 
been  expended  upon  the  land  comprising  the  mineral  claim,  in  shatts, 
cuts,  inclines,  whims  and  other  works  for  its  development,  and  that  in 
the  years  1876  and  1877,  about  $1,000  worth  of  gold  was  mined  there- 
from. You  found  that  this  amount  was  mined  in  each  of  those  years, 
but  the  testimony  is  to  the  eftect  that  $1,000  represented  the  result  of 
the  two  years'  work.  This  was  accomplished  by  Berry,  one  of  the 
claimants,  who  still  resides  upon  the  land,  and  cultivates  an  acre  or 
two  as  a  garden.  Prior  to  that  time,  one  J.  F.  Work  had  worked  the 
mine  for  Cram,  the  original  claimant,  and  in  1861  he  took  out  about 
$2,000.  He  then  bought  the  mine,  but  does  not  state  the  price  he  paid. 
His  mining  efforts  on  his  own  account  do  not  seem  to  have  been  crowned 
with  success,  as  he  sold  the  claim  to  some  Idaho  men  in  the  year  1863, 
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for  $150,  and  has  known  nothing  about  tiie  value  of  the  property  for 
mining  purposes  since. 

Berry,  who  has  resided  upon  the  land  since  1870,  has  not  worked  the 
mines  since  1877,  but  has  made  his  living  by  working  in  other  mines, 
and  for  farmers  in  the  neighborhood  during  the  harvest  seasons.  The 
mining  structures  erected  on  the  claim  have  become  nearly  worthless, 
except  the  blacksmith  shop,  which  is  fomished  with  an  anvil,  ham- 
mers, tongs,  etc.,  worth  in  all  $25  or  f 30.  Some  of  the  shafts  have 
filled  up  with  water,  and  others  have  caved  in,  or  filled  up  with  soiL 
The  claimants  and  their  witnesses,  however,  insist  that  the  twenty  acres 
in  question,  are  more  valuable  for  mining  than  for  agricultural  pur- 
poses. On  the  other  hand,  Tong  and  his  witnesses  place  the  value  of 
the  land  for  farming  purposes  at  ten  dollars  x>er  acre,  and  its  value  for 
mineral  purposes,  at  nothing.  It  was  also  shown  that  the  lands  in  sec- 
tion one,  including  those  in  question,  are  good  farming  lands  for  crops, 
hay,  and  pasture 

According  to  the  authorities  cited,  the  fact  that  a  mine  has  been 
located  upon  the  land  in  question  prior  to  the  grant  to  the  railroad  com- 
pany did  not  establish  the  fact  that  it  was  ^^ mineral  land"  within  the 
meaning  of  the  grant,  as  construed  by  the  Department,  and  by  the 
courts  which  have  considered  the  subject.  The  mineral  claimants,  in 
their  application  for  a  hearing  to  determine  the  character  of  the  land, 
alleged  that  their  mine  was  very  valuable,  but  their  evidence  upon  the 
trial  failed  to  show  that  working  it  was  profitable.  In  fact  it  was 
shown  that  more  than  two  dollars  had  been  expended  for  every  dollar 
secured  from  the  mine,  and  that  for  the  twelve  years  immediately  pre- 
ceding the  hearing  no  attempt  had  been  made  to  work  it. 

In  your  decision  you  say:  ^^I  am  of  the  opinion,  and  so  decide,  that 
the  mineral  claimants  have  duly  established  that  the  land  embraced  in 
the  Oram  and  Berry  quartz  mine  as  a  present  fact  is  more  valuable  for 
mineral  than  for  agricultural  purposes,  and  that  therefore  it  should  be 
excepted  from  the  grant  to  said  railroad  company."  To  my  mind  that 
fact  is  not  established  by  the  evidence  in  the  case,  and  I  cannot  concur 
in  that '  opinion.' 

The  prex)onderance  of  the  evidence  is  that  the  mine  ux)on  the  land  is 
a  pocket  mine,  and  that  the  result  of  the  required  labor  is  too  uncer- 
tain to  warrant  farther  operations.  This  is  the  opinion  of  Tong  and 
all  of  his  witnesses,  and  from  the  fact  that  the  mining  claimants  have 
ceased  for  so  many  years  to  work  the  mine,  and  have  allowed  their 
mining  structures  to  become  valueless,  it  would  seem  that  they  had 
reached  the  same  conclusion. 

From  aU  the  facts  and  circumstances  of  the  case,  I  concur  in  the  con- 
clusion reached  by  the  register  and  receiver,  that  the  land  in  question 
^^  possesses  a  positive  value  for  agricultural  uses,  and  possesses  little  or 
no  value  for  mineral  purposes."  The  decision  appealed  from  is  there- 
fore reversed. 
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BBSEBVOIR  SITE— APPLICATIOK— CONFLICTING  CLAIMS. 

Leamington  Watbh  and  Land  Co. 

The  bed  of  a  stream  may  be  appropriated  as  a  reseryoir  site  where  it  appears  that 
said  stream  is  dependent  for  its  water  sujiply  upon  melting  snows,  and  that  dur- 
ing the  season  when  irrigation  is  most  needed  there  is  no  water  contained  therein. 

The  case  of  the  Penasco  Reserroir,  13  L.  D.,  682,  cited  and  distinguished. 

An  application  for  a  reeerroir  site,  apparently  in  oonfliot  with  claims  under  the  rail* 
road  right  of  way  act,  and  the  townsite  laws,  should  not  be  apxiroved  without 
due  opportunity  giyen  for  presenting  objections  to  the  approval  of  said  applica- 
tion. 

Secretary  Nohle  to  the  Commissioner  of  the  Oeneral  Land  Office^  N'ovem- 

ber  19y  1S92. 

I  am  in  receipt  of  your  letter  of  October  7, 1892,  transmitting  the 
articles  of  incorporation  and  certificate  of  organization  of  the  Leaming- 
ton Water  and  Land  Company,  a  corporation  organized  under  the  laws 
of  the  Territory  of  Utah,  with  a  certified  copy  of  the  laws  of  said  Ter- 
ritory relating  to  corporations,  together  with  a  map  and  field  notes  in 
duplicate  of  a  reservoir  located  by  said  company  In  San  Pete  county, 
In  said  Territory. 

The  papers  in  the  case  are  substantially  in  compliance  with  law,  are 
approved,  and  will  be  placed  on  file.  The  map  and  field  notes  tend  to 
show  that  the  survey  was  carefully  made  and  noted. 

The  initial  point  of  the  meander  line  of  the  reservoir  is  on  the  west 
line  of  section  22,  T.  17  S.,  R.  1  W.,  5127  feet  south  of  the  northwest 
corner  of  said  section.  The  perimeter  of  the  reservoir  is  29.864  miles 
the  area  being  23.97  square  miles,  containing  15,350.80  acres.  It  is 
over  thirteen  miles  long,  and  from  one  to  two  and  a  half  miles  wide.  It  is 
formed  by  damming  the  Sevier  river,  and  flowing  it  back  and  over  the 
low  lands  along  its  banks. 

It  was  held  in  the  Penasco  Reservoir  case  (13  L.  D.,  682),  that  a  per- 
son could  not  be  permitted  by  damming  a  river,  overflowing  the  adjoin- 
ing land,  surveying  this  "  back  water,^'  and  oaUing  it  a  reservoir  site, 
to  become  sole  proprietor  of  the  natural  source  of  supply.  To  meet  this 
condition,  the  company  has  caused  to  be  filed  an  affidavit,  tending  to 
show  that  the  Sevier  river  at  the  i)oint  where  it  is  proposed  to  erect 
this  dam,  and  above  this  point,  is  dependent  upon  melting  snow  in  the 
mountains  for  its  volume  of  water;  that  in  the  season  when  water  is 
needed  for  irrigation  and  other  purposes,  the  river  is  simply  a  dry  way 
or  <^bed  of  a  stream,"  that  is  of  no  value  to  adjoining  inhabitants,  and 
that  the  company  intends  to  store  the  water  that  comes  down  in  the 
wet  season,  and  hold  it  until  it  is  valuable  for  irrigation  and  other  pur- 
poses. This  state  of  facts  was  not  shown  in  the  Penasco  Reservoir 
case,  and  you  are  right  in  distinguishing  this  case  from  that. 

But  there  Is  another  matter  which  can  not  be  passed  without  men- 
tion: the  Oregon  Short  Line  and  Utah  iN'orthern  Railway  Company 
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filed  in  this  Departmeut  its  map  of  definite  location  of  its  line  of  road 
along  this  valley,  and  on  July  29,  1890,  the  Secretary  of  the  Interior 
approved  the  same,  and  thus  granted  it  a  right  of  way  across  all  the 
public  land  lying  along  its  route.  An  examination  of  the  records  of 
your  office  shows  that  this  railroad  line  enters  the  land  proposed  to  be 
flooded  at  a  point  in  section  28,  T.  17  S.,  E.  1  W.,  and  conforming  to 
the  topography  of  the  valley,  passes  out  of  the  contemplated  reservoir 
in  section  25,  T.  19  E.  1  W.  So  that  the  flowing  of  the  land  would  ren- 
der the  right  of  way  thus  granted  entirely  worthless.  You  say  in  your 
letter,  that  "  The  Leamington  Water  and  Land  Company  has  filed  an 
affidavit,  however,  which  is  submitted  herewith,  alleging  that  said  rail- 
road company  made  a  resurvey  of  their  (its)  line  of  route,  and  that  the 
location  of  their  (its)  road  as  subsequently  constructed,  is  several  miles 
distant  from  this  reservoir",  etc,  I  do  not  so  read  the  affidavit;  it 
says:  "but  said  company  have  (has)  not  performed  any  work  on  said 
proposed  railroad  at  any  point  that  can  in  anywise  interfere  with  the 
proposed  line  of  location  of  the  reservoir  site  of  said  Land  and  Water 
Company,  nor  does  said  railroad  company  at  present  attempt  to  con- 
trol any  line  of  road  running  within  several  miles  of  said  reservoii*  site." 
Then  it  cites  the  Statutes  of  Utah  Territory,  Par.  2358,  which  provides 
that  the  railway  company  shall  within  two  years  after  filing  its  articles 
of  association,  begin  the  construction  of  its  road,  and  shall  complete 
the  same  and  put  it  in  operation  within  ten  years,  and,  arguendo,  it 
claims  that  the  railway  company  has  forfeited  its  right.  This  is  a  mat- 
ter for  the  courts  and  legislature  of  Utah  Territory. 

If  the  railway  company  should  insist  upon  its  right  of  way  hereto- 
fore granted  it,  the  approval  of  the  map  here  presented  would  result  in 
litigation,  to  say  the  least.  If,  however,  it  has  made  a  resurvey  of  its 
line  of  road,  and  abandoned  the  line  along  the  valley  of  the  river,  it 
could  not  do  the  railway  company  any  wrong  to  approve  the  map  here 
presented,  but  it  does  not  appear  that  the  railway  company  has  been 
notified  of  the  present  application,  and  the  affidavit  filed  herewith  is  so 
drawn  that  it  avoids  saying  anything  satisfactory  upon  the  matter. 

This  map  further  shows  that  the  meander  line  of  the  reservoir  runs 
through  the  town  of  Fayette.  Whether  this  town  is  merely  a  townsite 
on  paper,  or  is  actually  an  inhabited  town,  does  not  appear.  Kor  does 
it  appear  that  the  townsite  authorities  have  been  notified  of  the  pen- 
dency of  this  application. 

You  will,  therefore,  notify  the  said  Oregon  Short  Line  and  Utah 
Korthem  Eailway  Company  of  the  pendency  of  this  application ;  also 
notify  the  authorities  of  the  town  of  Fayette,  and  you  will  give  them 
sixty  days  from  notice  in  which  to  file  any  objections  which  they,  or 
either  of  them  may  have  to  the  construction  of  said  reservoir. 

Upon  the  expiration  of  said  time,  or  as  soon  as  the  said  parties 
respond  to  your  notice,  yon  will  notify  the  Department  of  what  action, 
if  any,  has  been  taken  by  them,  or  either  of  tliem. 
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lUGHT  OF  TV  AT— MAP  OF  CANAL— RE8BRVOIB-RIVSB. 

The  Pecos  Ibbioation  and  Improyement  Co. 

The  map  of  a  eanal^  in  an  application  for  aright  of  way,  should  definitely  and  aeon- 

rately  show  the  lines  of  the  canal,  and  the  width  thereof! 
A  reservoir  site  can  not  be  acquired  by  damming  a  riTer  and  oTerflowing  the  acUoin- 

ing  land,  where  the  stream  in  question  carries  a  strong  volume  of  water  through 

all  seasons. 

Becretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Offioey  November 

19j  1S92. 

I  am  in  receipt  of  yonr  letter  of  June  13, 1892,  transmitting  a  copy  of 
the  articles  of  incorporation  and  due  proof  of  the  organization  under 
the  laws  of  Colorado,  of  "  The  Pecos  Irrigation  and  Improvement  Com- 
pany "  of  Colorado  Springs,  El  Paso  county,  Colorado,  together  with  a 
copy  of  the  laws  of  said  State  relative  to  incorporated  companies,  also 
the  following  maps  in  duplicate,  to  wit,  the  "northern^  canal,  "  south- 
ern ^  canal,  reservoirs  TSo.  1,  and  reservoirs  No.  2  and  3.  The  said 
canals  being  mapped  in  sectious  of  ten  miles,  and  being  two  sections 
each,  the  two  last  named  reservoirs  being  on  one  map.  These  present 
really  five  cases  in  one,  but  as  it  is  the  same  company,  and  there  is  no 
adverse  claimant,  they  will  be  considered  together. 

The  company  has  filed  with  the  foregoing  its  application  for  approval 
by  the  Secretary  of  the  Interior,  of  said  papers  and  maps,  that  it  may 
secure  the  benefit  of  sections  18  to  21  inclusive  of  the  act  of  Congress 
of  March  3, 1891,  entitled  "  An  act  to  repeal  timber  culture  laws  and 
for  other  purposes"  (26  Stat.,  1095).  It  has  also  filed  af&davits  and  ex- 
hibits in  support  of  said  application,  all  of  which  have  been  fully  con- 
sidered. 

The  papers  relating  to  the  incorporation,  organization,  etc.  of  the 
company,  appear  to  be  in  all  resjiects  in  conformity  to  law.  They  are 
approved  and  will  be  placed  on  file.  From  an  inspection  of  the  maps, 
I  fipd:  First,  the  "northern"  canal  is  situate  in  Chaves  county,  New 
Mexico.  It  takes  its  water  from  the  Hondo  river  across  which  a  dam 
has  been  constructed  on  land  owned  by  individuals.  The  initial  x>oint 
of  this  canal  is  on  the  line  between  the  IfB  J  and  NW  J  of  Sec.  31,  T. 
10  8.,  R.  26  E.,  N.  M.  Pr.  M.,  which  said  point  is  S.  67,  63  N".,  2876  feet 
from  the  north-east  comer  of  said  section  31.  The  canal  bears  east  of 
south  for  about  ten  miles,  then  turns  in  a  southern  direction,  running 
by  curves  conforming  to  the  topography  of  the  ground,  to  a  point  called 
<^  station  1056  »  on  the  line  between  the  SE  i  and  SW  i  of  Sec.  31,  T. 
13  S.,  R.  26  B.,  which  point  is  referred  to  the  south-east  comer  of  said 
section  31,  it  being  N.  61,  06  W.,  3637  feet  therefrom.  The  distance  is 
twenty  miles,  being  in  two  sections. 

It  is  stated  on  the  map  ^^  Canal  as  shown  on  this  map  is  of  a  uniform 
width  of  forty-five  feet,  except  where  otherwise  shown.    Red  line  rep- 
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resents  center  line  of  canaJ.'^  As  only  the  center  line  is  given  and  no 
shore  lines  are  marked,  I  assume  that  the  canal  at  the. bottom  is  of  uni- 
form width.  It  is  stated  in  the  application,  however,  that  the  canal  is 
of  "uniform  size  of  thirty  feet  in  width  at  the  bottom  thereof  with  an 
excavation  of  seven,  and  a  double  embankment  of  nine  feet,  crossing  in 
its  course  small  arroyos  and  one  or  two  large  ravines  on  flumes  provided 
therefor.'^ 

As  there  is  nothing  in  the  statute  limiting  the  width  of  a  canal,  it  is 
immaterial  whether  it  is  forty-flve  or  thirty  feet  in  width,  but  it  is  im- 
X>ortant  that  the  width  be  stated  definitely  and  certainly  before  approval. 

This  canal,  I  am  informed  by  the  affidavits  filed,  was  constructed  from 
the  dam  in  Hondo  river  southward  twenty-five  miles,  by  an  incorpo- 
rated company  known  as  the  "  Pecos  Irrigation  and  Investment  Com- 
pany" of  which  the  present  company  is  successor,  the  former  company 
having  been  incorporated  under  the  laws  of  IN'ew  Mexico,  and  that  the 
present  company  has  coustixicted  twelve  miles  in  addition  thereto. 
The  present  application  is  for  two  sections  of  ten  miles  each.  The  stat- 
ute provides  that  a  company  desiring  to  secure  the  benefits  of  this  act 
shall,  within  twelve  months  after  the  location  of  ten  miles  of  its  canal, 
if  the  same  be  ui)on  surveyed  lands,  file  with  the  register  of  the  land 
office  for  the  district  where  such  land  is  located,  a  map  of  its  canal,  and 
upon  the  approval  thereof  by  the  Secretary  of  the  Interior,  the  same 
shall  be  noted  on  the  plats  of  said  office.  Thereafter  all  lands  over 
which  right  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right 
of  way.  The  rights  of  settlers  op  the  public  domain  are  especially 
guarded.  From  this  it  will  be  seen  th  at  the  Secretary  may  approve  a 
map  in  sections  of  ten  miles,  but  it  will  also  be  seen  that  the  width  of 
the  canal  should  be  accurately  given  that  it  may  be  noted,  and  that  the 
officers  of  the  government  and  the  entryman  of  adjacent  land  may  know 
the  width  of  the  strip  of  land  thus  appropriated  when  he  makes  settle- 
ment and  entry  for  the  tract  thus  encumbered. 

As  this  canal  is  already  completed  beyond  the  point  to  which  right 
of  way  is  sought  to  be  secured,  it  can  readily  be  determined  whether  it 
is  thirty  or  forty-five  feet  wide.  I  therefore  return  the  map  which 
seems  in  all  respects  correct,  except  that  it  conflicts  with  the  sworn 
statement  in  the  application  as  to  its  width,  that  it  or  the  application 
may  be  corrected  by  a  statement  under  oath  by  the  engineer  as  to  that 
matter  upon  which  it  will  be  approved  as  of  its  actual  width. 

Second.  The  ^^  southern"  canal  commences  at  a  point  in  a  dam  across 
Pecos  river.  Said  point  is  in  the  SWi  of  Sec.  12,  T.  21  S.,  R.  26  E.,  N. 
48,  W.  2163  feet  from  the  south-east  comer  of  said  quarter  section. 
Thence  its  center  line  runs  in  a  south-eastern  direction,  curving  to  con- 
form to  the  topography  of  the  ground  to  a  point  twenty  miles  distant 
in  the  NB  J  of  the  SB  J  of  Sec.  24,  T.  23  S.,  R.  27  E.,  which  said  point 
referred  to  the  north-oast  corner  of  the  SW  J  of  said  section  is  S.  23 
07  W.,  1304  ft.  therefrom.    This  canal  was  also  constructed  twenty-six 
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And  a  half  miles  by  tbe  foimer  compauy,  to  which  the  present  company 
has  added  sixteen  miles.  Only  two  sections  have  been  surveyed  and 
mapped,  and  presented  herewith. 

There  is  a  statement  on  this  map  as  to  its  width,  similar  to  that  on 
the  map  of  the  ^< northern''  canal,  except  that  it  is  shown  that  at  a 
point  four  miles  from  the  initial  point,  the  canal  forks  and  the  inaiu 
branch  turning  south  crosses  the  river.  The  main  canal  is  not^ed  as 
forty-five  feet  in  width  throughout  the  first  four  miles.  Then  the 
southern  branch  that  crosses  the  river  is  called  the  ''  southern  ^  canal, 
and  its  width  is  given  as  twenty-five  feet,  the  clause  "  except  wliere 
otherwise  shown  "  being  written  in  the  statement.  The  map  submitted 
starting  at  the  initial  point  of  the  main  canal  follows  this  ^^  southern " 
canal.    The  other  branch  called  "  east  side"  is  not  mapped. 

The  center  line  of  this  canal  appears  to  have  been  carefully  surveyed 
and  noted,  and  the  field  notes  indicate  that ^ they  have  been  carefiilly 
made  up,  but  on  the  west  side  of  the  center  line  along  the  last  three  or 
four  miles  of  the  first  section,  and  along  about  seven  miles  of  the  sec- 
ond section,  the  shore  line  of  the  canal  is  not  surveyed,  but  a  blac*k 
line  on  the  map  indicating  the  shore  line  is  drawn,  evidently  by  mere 
estimates,  but  varying  in  places  from  one  to  about  forty  chains  from 
the  center  line.  At  one  point  a  small  reservoir  or  pond  or  lagoon  cov- 
ers over  one  hundred  acres  of  land.  While  I  am  not  called  upon  to 
say  that  a  canal  shall  or  shall  not  be  uniform  width,  or  whether  or  not 
to  constitute  a  canal  berme  banks  should  be  constructed  to  confine  the 
water  in  a  channel,  I  am  called  upon  to  say  that  the  object  and  pur- 
pose of  the  law  in  requiring  a  map  of  a  canal  to  be  filed,  that  its  lines 
may  be  noted  on  the  tract-book  and  records  of  the  land  office  was  that 
such  map  should  accurately  and  definitely  show  the  lines  of  the  canal 
that  they  should  be  so  marked  and  noted  that  a  competent  surveyor 
with  proper  instruments  could  go  upon  the  ground  and  retrace  the 
boundary  line  between  the  canal  and  the  land  of  any  adjoining  pro- 
prietor. 

The  statute  gives  to  the  company  not  only  the  right  to  construct  a 
canal  across  the  public  lands,  but  it  gives  them  a  perpetual  easement 
for  canal  purposes  in  fifty  feet  on  each  side  of  such  canal,  the  meander 
line  being  fifty  feet  firom  the  high  water  line.  If  there  is  nothing  to 
determine  this  line  but  the  flow  of  water,  the  rise  and  fall,  the  seasons 
of  drought  and  rainfall  will  be  productive  of  litigation  vexatious  and 
interminable. 

Section  2340  of  the  Bevised  Statutes  protects  vested  and  accrued 
water  rights.  The  extent  of  those  rights  however,  should  be  definitely 
settled.  It  is  safe  to  say  that  throughout  ten  miles  of  the  twenty  pre- 
sented, no  person  can  tell  how  far  it  is  proposed  to  flow  the  watei*  out 
fi*om  the  center  line,  and  such  a  map  filed  in  the  local  office  would  fur- 
nish no  accurate  or  reliable  information  to  the  officers  of  the  govern- 
ment, or  to  persons  who  might  examine  it  with  a  view  to  making 
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settiement  on  the  tract  encumbered  by  this  easement.  It  is  said  this 
canal  mns  through  lands  owned  principally  by  private  individuals. 
The  map  does  not  show  what  tracts,  if  any,  are  government  land. 
While  this  Department  has  no  jurisdiction  over  lands  that  have  been 
patented,  it  is  assumed  that  some  of  the  tracts  over  which  this  canal 
passes  are  public  land,  or  it  would  be  useless  to  ask  any  approval  of 
the  map  as  to  these  tracts.  The  Departmenc  not  only  has  the  right, 
but  it  is  its  duty  to  see  that  the  lines  are  so  fixed  and  determined  that 
the  patentee  may  know  what  he  is  receiving  of  the  government  when 
he  takes  its  patent  for  the  land  over  which  this  canal  is  constructed. 
I,  therefore,  return  this  map  without  my  approval. 

dd.  In  the  matter  of  these  reservoirs,  it  is  stated  that  the  one  num- 
bered "  two ''  being  the  one  from  which  the  "  southern "  canal  is  fed 
was  built  by  the  former  company  between  1888  and  1890.  From  the 
statements  contained  in  the  application  and  affidavits,  the  land  over- 
flowed was  nearly  all  owned  by  private  individuals.  This  reservoir  is 
made  by  constructing  a  dam  across  the  Pecos  river  in  the  SE,  ^  of  Sec. 
12,  T.  12  8.,  R.  26  E.  in  Eddy  county,  ISew  Mexico.  It  flows  water 
back  into  section  5  of  said  township,  over  about  Ave  miles  of  river. 

It  is  now  proposed  by  the  company  to  construct  a  dam  across  the 
Pecos  river  near  the  center  of  section  6  of  the  same  township  to  flow 
the  water  back  as  far  as  section  10,  T.  20  8.,  E.  26  E.,  covering  about 
nine  mUes  of  the  river,  and  another  in  the  8B  J  of  Sec.  2,  and  NE  J  of  Sea 
11  of  said  T.  20  8.,  it.  26  E.,  to  flow  the  water  back  to  Sec.  30,  T.  18  8., 
R.  27  E.,  covering  over  fourteen  miles  of  the  river,  the  water  to  be 
flowed  out  from  one-half  mile  to  a  mile  and  a  half  from  the  banks  of  the 
river,  and  to  be  held  there  as  in  storage  places.  This  back  water,  or  the 
space  proposed  to  be  flowed,  has  been  meandered  by  transverse  lines  and 
it  is  asked  that  these  bodies  of  back  water  be  recognized  as  reservoirs, 
and  that  the  right  be  granted  to  overflow  the  government  laud  therein, 
with  the  right  to  a  strip  of  land  flfby  feet  wide  outside  of  the  water  line. 

Counsel  have  called  my  attention  to  the  statutes  of  the  Territory  of 
New  Mexico,  and  claim  that  from  time  immemorial  the  right  to  dam 
the  stream  and  carry  the  water  away  in  canals  and  ditches  for  irriga^ 
tioD  purposes  has  been  recognized  by  the  legislature  and  the  courts  of 
that  Territory.  I  find  upon  an  examination  of  the  Territorial  law,  that 
'^Acequias  "  have  received  a  great  deal  of  attention  from  the  legisla- 
ture of  New  Mexico.  The  first  section  of  the  first  chapter  of  the  laws 
of  New  Mexico  (Compiled  Laws,  1884)  provides  that: 

No  inhabitant  of  this  Territory  shaU  have  the  right  to  oonstruot  any  building  to 
the  impediment  of  the  irrigation  of  the  lands  or  fields,  saoh  as  mills  or  any  othev 
property  that  may  obstruct  the  course  of  the  water,  as  the  irrigation  of  the  fields 
should  be  preferable  to  aU  others. 

This  was  passed  in  1851.  The  seventeenth  section  of  the  act  (passed 
at  a  later  date)  provides  that  all  the  inhabitants  shall  have  a  right  to 
construct  either  private  or  common  acequias  <<  and  to  take  the  water 
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for  said  aceqiiiaa  from  wherever  they  can,^  paying  damages  to  the 
owners  of  the  lands  through  which  they  construct  these  acequias.  Con- 
demnation is  provided  for  where  the  parties  cannot  agree,  and  for  flow- 
ing land  to  the  injury  of  the  owner,  by  making  lagoons,  they  are  liable 
to  damages.  It  is  not  especially  stated  in  any  statutes  that  I  have 
been  able  to  find,  that  a  stream  may  be  dammed  across,  and  the  water 
thus  stored,  but  by  an  act  passed  February  14, 1889  relating  to  the 
protection  of  fish,  it  is  provided  that  any  person  damming  a  stream 
must  make  a  way  for  the  free  passage  of  fish  up  and  down  the  stream, 
unless  such  stream  shall  contain  no  food  fish,  or  where  the  whole  vol- 
ume of  water  is  used  for  irrigation  purposes.  This  implies  that  the 
right  to  dam  a  stream  and  carry  away  the  water  is  recognized  by  the 
legislature  of  the  Territory.  It  appears  from  the  record  before  me  that 
when  this  dam  was  constructed  that  it  was  not  in  violation  of  the 
United  States  or  Territorial  law,  but  this  is  a  matter  for  the  Territo- 
rial authorities  to  decide. 

Section  2339,  Revised  Statutes,  provides  for  the  protection  of  vested 
Bnd  accrued  rights  to  the  use  of  water  when  the  same  have  been  ac- 
quired, and  are  recognized  under  local  customs,  laws,  and  the  decision 
of  courts,  "  and  the  right  of  way  for  the  construction  of  ditches  and 
canals"  is  recognized  and  confirmed.  The  section  following  provides 
that  patents  granted  shall  be  subject  to  any  vested  and  accrued  water 
right  under  the  preceding  section.  See  Huerfano  Valley  Ditch  and 
Reservoir  Company  case  (10  L.  D.,  171).  But  the  act  of  March  3, 1891,i8  a 
stride  in  advance  of  all  previous  legislation  toward  encouraging  the  con- 
struction of  reservoirs,  canals  and  ditches.  It  gives  the  right  of  way  for 
the  latter  with  fifty  feet  of  land  on  each  side  of  the  canal  or  ditch,  the  fee 
remaining  in  the  government,  the  easement  is  perpetual.  So  of  reser- 
voirs; it  grants  an  easement  in  all  the  public  land  a  person  wishes  to 
flow  with  water,  and  then  grants  him  fifty  feet  aU  around  the  meander 
line  of  his  reservoir,  or  rather,  it  allows  the  meander  line  to  be  run  fifty 
feet  outside  of  the  high  water  line  of  the  reservoir,  and  this  easement 
is  to  all  intents  and  purposes  as  good  a<s  a  patent,  so  long  as  the  land 
is  nsed  for  reservoir  purposes.  It  gives  the  grantee  of  the  easement  ex- 
clusive control  over  the  flowed  land,  and  the  marginal  fifty  feet  strip,  and 
there  is  nothing  to  prevent  him  fencing  in  the  reservoir  and  retaining 
exclusive  control  over  it,  if  granted  under  this  act.  Now  take  the  case 
at  bar.  It  is  proposed  not  only  to  dam  the  river  and  flow  the  water  back 
over  between  twenty-five  and  thirijy  miles  of  this  river,  but  it  is  asked 
that  the  government  call  these  bodies  of  "  back  water  "  reservoirs,  and 
place  all  this  river  front  in  the  sole  and  exclusive  control  of  this  cor- 
poration, cutting  off  from  water  about  one  hundred  &rms  of  one  hun- 
dred and  sixty  acres  each. 

It  must  be  borne  in  mind  that  this  is  not  a  mere,  dry  valley  or  river 
bed  in  the  season  of  the  year  when  water  is  most  needed,  but  it  is  a 
strong,  perpetually  flowing  river.    Extracts  from  the  Geological  Survey 
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filed  with  the  papers  in  the  case  show  that  the  main  Pecos  is  formed 
by  the  continence  of  the  Gallinas  with  the  Pecos  at  La  Junta,  over  one 
hundred  and  fifty  miles  north  of  the  point  where  it  is  proposed  to  con- 
struct these  dams,  and  while  it  is  said  that  for  some  distance  below  La 
Junta  the  water  at  certain  seasons  disappears  by  evaporation  and  seep- 
age, yet  still  below  this  it  receives  the  water  of  various  tributaries,  so  it 
is  said  that  <<it  will  be  seen  that  the  constant,  never  failing  supply  of 
water  in  the  Pecos  comes  from  springs  which  must  receive  their  supply 
from  a  great  distance.''  It  was  said  in  the  Colorado  Land  and  Reser- 
voir Co.  case  (13  L.  D.,  681)  that  a  person  or  corporation  could  not,  by 
running  a  boundary  line  around  a  natural  lake  that  is  alresidy  a  source 
of  water  supply,  thereby  become  the  sole  proprietor  of  it,  but  it  was 
further  said:  <^ If,  however,  these  so-called  lakes  are  merely  depres- 
sions in  the  surface,  which,  although  they  may  collect  water  in  the 
rainy  season,  furnish  no  supply  in  the  summer,  there  can  be  no  good 
reason  why  they  should  not  be  utilized  as  reservoir  basins."  I  am  un- 
able to  see  why  this  principle  should  not  be  applied  to  streams,  thus 
distinguishing  between  streams  that  carry  a  volume  of  water  through 
all  seasons,  and  those  which  are  ^'  wet  weather  streams."  If  the  bed 
of  what  is  called  a  river  or  creek  or  arroyo  is  dry  when  the  adjacent 
proprietors  need  water,  it  would  be  wisdom  to  dam  such  a  stream,  and 
store  the  water  for  use,  and  as  no  one's  rights  are  injured  by  granting 
an  easement  in  the  land  around  a  dry  river  bed  any  more  than  around 
ft  dry  lake  bed,  such  a  stream  would  come  within  the  intent  of  the 
statute,  but  it  was  held  in  the  case  of  Penasco  reservoir  (13  L.  D.,  682) 
that  '*A  person  cannot  be  permitted  by  damming  a  river,  overflowing 
the  adjoining  land,  surveying  this  back  water  and  calling  it  a  reservoir 
site  to  become  the  sole  proprietor  of  the  natural  source  of  supply." 

It  was  not  said  nor  intended  to  be  said  that  a  person  might  not  dam 
ft  river  and  flow  the  water  back  and  hold  it  as  in  store  for  the  dry  sea- 
son, being  answerable,  of  course,  to  adjoining  proprietors  for  any  dam- 
age he  might  do,  but  it  was  said  in  substance  that  while  he  may  dam 
the  river  and  carry  away  the  water,  the  adjoining  land  proprietor  along 
the  shore  of  his  back  water  shall  have  the  right  to  go  to  that  water 
and  use  it  and  water  his  stock  in  it  as  he  could  do  in  the  river  before 
he  dammed  it  across. 

The  forty-ninth  section  of  the  laws  of  New  Mexico  (Compiled  laws  of 
Kew  Mexico,  1884,  p.  152)  provides,  among  other  things,  that 

All  corrents  and  sources  of  water,  sach  as  springs,  rivers,  ditches,  and  carrents  of 
'water  flowing  from  natural  sources  in  the  Territory  of  New  Mexico  shaU  be  and  they 
are  by  this  act  declared  free,  in  order  that  all  persons  traveling  in  this  Territory 
shall  have  the  ri^ht  to  take  water  therefrom  for  their  own  use  and  that  of  the  ani- 
mals in  their  charge. 

There  is  a  proviso  protecting  private  springs  from  persons  traveling 
with  large  number  of  animals.  The  act  provides  for  damages  for  injury 
to  private  property.    It  excepts  tcells  of  water,  and  it  says,  "  This  act 
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shall  not  be  applicable  to  ponds  and  reservoirs  of  water  that  persons 
may  construct  for  their  own  proper  use  and  benefit; "  and  no  person, 
under  pretense  of  title  shall  embarrass  or  molest  any  transient  person 
or  traveler  who  takes  the  water  "  for  his  proper  use,  and  giving  water 
to  his  animals.'^ 

It  does  not  appear  from  this  that  the  law  of  New  Mexico  contem- 
plated allowing  a  person  or  coriK)ration  to  appropriate  to  his  or  its 
own  use  twenty-eight  or  thirty  miles  of  a  river,  especially  one  as  valu- 
able to  all  adjoining  proprietors  as  is  the  Pecos.  It  is  quite  clearly 
demonstrated  that  these  immense  dams  will  be  of  great  value  to  that 
county  in  enabling  the  settlers  in  the  valley  of  the  Pecos  to  irrigate 
their  lands.  It  is  also  stated  that  the  great  body  of  this  land  which  it 
is  proposed  to  overflow  is  owned  by  private  parties,  cattle  companies, 
this  applicant,  and  others.  Over  all  such  land,  the  government  ha^ 
ceased  to  have  control.  I  know  of  no  reason  why  the  company  may 
not  construct  dams  No.  1  and  3  as  No.  2  was  constructed,  and  use  the 
water  for  irrigation  purposes  hereafter  as  heretofore.  The  act  of  March 
3, 1891,  did  not  repeal  or  alter  section  2339  or  2340,  nor  was  it  intended 
to  take  firom  the  Territory  the  right  to  make  local  laws  not  inconsist- 
ent with  the  law  of  Congress,  but  were  the  maps  to  be  approved,  and 
these  dams  be  established  as  reservoirs  under  the  act  of  March  3, 1891, 
it  would,  in  effect,  set  aside  and  annul,  to  a  great  extent,  the  laws  of 
the  Territory.  It  is  said  that  there  are  only  a  few  tracts  of  govern- 
ment land  touched  by  the  "  back  water  ^  of  these  dams,  but  the  prin. 
ciple  is  the  same  whether  it  flows  upon  one  or  a  hundred  government 
tracts.  I  fully  appreciate  the  great  expense  of  the  works  already  con- 
structed in  the  valley  of  the  Pecos,  and  of  the  immense  importance  at- 
taching to  the  completion  of  the  work  contemplated,  and  yet  I  do  not 
see  my  way  clear  to  approve  these  maps  under  the  act  of  March  3, 
1891.  It  may  be  said  that  the  company  will  never  attempt  to  cut  ofi 
adjoining  proprietors  from  going  to  this  "  back  water,''  and  using  it  for 
domestic  purposes  and  for  animals,  as  they  can  now  go  to  the  river, 
but  unfortunately  for  that  claim,  this  Department  has  no  legislative 
authority,  and  it  can  not  approve  the  maps  with  this  proviso  or  condi- 
tion, as  it  is  not  in  the  law.  So  it  may  be  said  the  fifty  feet  outside 
the  water  line  was  to  allow  the  comi)any  to  build  embankments  and 
works  to  hold  the  water,  and  as  this  company  builds  no  embankments 
except  the  dam,  it  would  not  need  to  use  this  strip.  Nevertheless,  the 
approval  of  the  map  gives  it  the  fifty  feet  where  the  government  land 
is  not  settled  upon,  and  when  it  is  settled  upon,  the  approval  of  the 
map  vrould  not  effect  anything.  So  in  any  view  I  take  of  the  caseSy 
I  find  no  reason  for  recalling  or  overruling  the  principle  laid  down  in 
the  Penasco  case  supra^  and  I  return  the  maps  of  the  reservoirs  with- 
out my  approvaL 
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CALIFORNIA  SCHOOL  LANDS—ACT  OF  MAUCH  1,  1877. 

State  op  California  v.  Nolan  et  al. 

A  school  indemnity  selection  made  and  approved  prior  to  the  passage  of  the  act  of 
March  1,  1877,  and  erroneously  based  on  land  that  prior  to  such  selection  had 
been  identified  by  survey  as  school  land,  and  was  never  included  within  a  Mexican 
claim  by  any  authorized  survey,  is  confirmed  by  section  2,  of  said  act,  and  the 
title  to  said  basis  thereby  reinvested  in  the  United  States. 

Seoretary  Noble  to  the  Commissioner  of  the  General  Land  Office  Novem- 

her  19  J 1892. 

The  question  presented  by  this  appeal  involves  the  right  to  the  E.  J, 
the  SW.  i,  the  S.  i  of  the  ^W.  i,  and  the  NB.  J  of  the  NW.  J,  Sec.  36, 
T.  1 N".,  R.  9  W.,  Los  Angeles,  California,  the  title  to  which  is  claimed 
by  the  State  of  California  as  inuring  to  it  under  the  grant  to  said  State 
of  the  sixteenth  and  thirty-sixth  sections  for  school  purposes,  but  which 
the  defendants  claim  is  public  land  of  the  United  States,  subject  to 
entry  under  their  respective  homestead  and  timber-culture  applica- 
tions. 

The  rights  of  the  parties  to  this  controversy  depend  upon  the  con- 
struction given  to  the  second  section  of  the  act  of  March  1,  1877  (19 
Stat.,  267),  entitled  "An  act  relating  to  indemnity  school  selections  in 
the  State  of  California,"  there  being  no  question  as  to  the  material 
facts  in  the  case. 

Said  section  is  as  follows : 

That  where  indemnity  school  selections  have  been  made  and  certified  to  said  State, 
and  said  selections  shall  fail  by  reason  of  the  land  in  lien  of  which  they  were  taken 
not  being  included  within  such  final  survey  of  a  Mexican  grant,  or  are  otherwise 
defective  or  invalid,  the  same  are  hereby  confirmed,  and  the  sixteenth  and  thirty- 
sixth  sections  in  Uen  of  which  the  selection  was  made  shaU,  upon  being  excluded 
from  such  final  survey,  be  disposed  of  as  other  public  lands  of  the  United  States : 
Proinidedy  Tliat  if  there  bene  such  sixteenth  or  thirty-sixth  section,  and  the  land  cer- 
tified therefor  shall  be  held  by  an  innocent  purchaser  for  a  valuable  consideration, 
such  purchaser  shall  be  allowed  to  prove  such  facts  before  the  proper  land  office, 
and  shaU  be  aUowed  to  parchase  the  same  at  one  dollar  and  twenty-five  cents  per 
acre,  not  to  exceed  three  hundred  and  twenty  acres  for  any  one  person :  Provided, 
That  if  snoh  person  shall  neglect  or  refuse,  after  knowledge  of  such  facts,  to  furnish 
such  proof  and  make  payment  for  such  land,  it  shall  be  subject  to  the  general  laud 
laws  of  the  United  States. 

It  is  contended  by  the  State  that,  when  the  township  plat  of  survey 
was  filed  in  the  local  office,  the  six  hundred  acres  of  the  thirty-sixth 
Hection  in  controversy  were  not  within  the  limits  of  a  Mexican  grant, 
and  there  being  at  the  date  of  survey  no  legal  impediment,  the  title  of 
the  State  immediately  attached  and  became  a  perfect  legal  title,  prior 
to  the  passage  of  the  act  of  March  1, 1877,  which  could  not  thereafter 
be  divested  by  the  government,  or  by  the  illegal  selection  of  indemnity 
lands  in  lieu  thereof  and  that  the  act  of  March  1, 1877,  did  not  con- 
firm selections  made  in  lieu  of  a  sixteenth  or  thirty-sixth  section,  which 
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had  been  surveyed  in  place  and  the  title  to  whioh  had  vested  in  the 
State  prior  to  the  date  of  said  selection. 

On  the  other  hand,  it  is  contended  by  the  homestead  and  timber- 
coltnre  applicants  that  while  the  section  in  controversy  was  excluded 
from  the  Umits  of  a  Mexican  grant,  which  had  been  made  and  approved 
by  the  snrveyor-general  when  the  township  plat  was  filed,  a  subsequent 
survey  included  said  section,  and  it  remained  so  included  within  the 
limits  of  said  grant  until  excluded  by  final  survey,  and  that  while  so 
included,  the  indemnity  selections  were  made.  They  further  contend 
that,  if  said  section  had  never  been  included  within  the  limits  of  a 
Mexican  graut,  the  selection  made  in  lieu  thereof  prior  to  the  passage 
of  the  act  of  March  1, 1877,  was  nevertheless  confirmed  by  said  act. 

The  plat  of  survey  of  the  southern  part  of  this  township  was  ap- 
proved by  the  surveyor-general  of  California,  July  28, 1865,  and  section 
thirty-six  was  shown  to  be  public  land  in  place.  At  this  date  the 
claimed  limits  of  the  Rancho  San  Jose  addition,  under  the  survey  made 
by  Deputy  Surveyor  Hancock,  in  1858,  and  approved  by  the  surveyor- 
general  in  January,  1860,  did  not  include  said  section. 

Application  was  made  by  the  grant  claimant  for  a  resurvey  of  this 
claim,  which  was  refused,  and  the  surveyor-general,  on  May  6,  1868, 
was  directed  to  make  publication  of  the  Hancock  survey,  as  required 
by  the  act  of  July  1, 1864  (13  Stat.,  332).  Instead  of  proceeding  under 
the  Hancock  survey,  a  new  survey  was  made  by  Deputy  Surveyor 
Thompson,  under  orders  of  the  surveyor-general,  in  August,  1868,  and 
was  approved  by  the  surveyor-general  September  18,  1868,  and  for- 
warded to  the  Commissioner  of  the  General  Land  Office  for  his  action. 
On  May  8, 1869,  the  Commissioner  rejected  the  Thompson  survey,  and 
again  directed  that  proceedings  be  had  under  the  Hancock  survey,  as 
required  by  the  act  of  July  1, 1864,  supra. 

The  Hancock  survey  was  published  in  the  manner  required  by  said 
act,  and  upon  objections  being  filed  thereto,  a  prolonged  controversy 
resulted,  which  was  terminated  by  the  decision  of  the  Department  of 
September  20, 1872,  ordering  a  new  survey  of  this  rancho,  and  under 
this  decision  the  final  survey  of  this  rancho  was  made  and  approved 
by  the  surveyor-general,  May  22, 1874,  which  also  excluded  the  thirty- 
sixth  section  in  controversy. 

On  July  20,  and  24, 1869,  the  State  of  California  made  indemnity 
school  selections  of  the  E.  i  of  Sec.  21,  and  the  W.  ^  of  Sec.  23,  T.  2  K, 
B.  4  W.,  in  lieu  of  the  E.  i,  the  SW.  J,  the  S.  i  of  the  NW.  4,  and  the 
NB.  i  of  the  ]SrW.  J  of  Sec.  36,  T.  1  N.,  R.  9  W.,  S.  B.  M.  (the  land  in 
controversy),  alleging  said  basis  to  be  within  the  limits  of  a  Mexican 
grant.    Said  selections  were  approved  by  the  Secretary,  July  1, 1870. 

From  the  foregoing  statement,  it  will  be  seen  that  the  claim  of  the 
State  that  tliis  section  was  not  within  the  limits  of  a  Mexican  grant 
when  the  selections  were  made  and  approved,  and  that  it  was  never 
within  the  limits  of  a  Mexican  grant,  as  shown  by  any  authorized  sur- 
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vey,  is  sustained.  It  also  appears  that  when  the  township  plat  of  sur- 
vey was  filed  in  1865,  the  Mexican  grant  had  been  surveyed,  showing 
said  section  to  be  in  place,  and  no  impediment  then  existed  to  prevent 
the  title  of  the  State  from  attaching.  But  it  does  not  follow  from  this 
admission  that  said  selections  were  not  confirmed  by  the  act  of  March 
1, 1877,  and  that  the  title  of  the  State  to  the  thirty-sixth  section  was 
not  thereby  divested.  The  fact  is  undisputed  that  selections  of  indem- 
nity lands  were  made  by  the  State  in  lieu  of  this  section,  and  were  ap- 
proved to  the  State  upon  the  claim  that  said  section  was  within  the 
limits  of  a  Mexican  grant,  which  claim  was  evidently  based  upon  the 
erroneous  Thompson  survey.  It  can  make  no  difference,  however, 
whether  the  sections  was  ever  embraced  in  a  Mexican  grant  or  not. 
It  is  sufficient  if  the  selection  was  invalid  from  any  cause  whatever. 
The  claim  of  the  State  is  predicated  upon  the  theory  that  its  title  be- 
came complete  upon  the  designation  of  the  tract  by  the  approved  plat 
of  the  township  survey  in  1865,  and  that  there  was  no  authority,  prior 
to  the  act  of  1877,  for  the  selection  of  indemnity  lands,  except  where 
the  specific  section  could  not  be  obtained.  It  therefore  concludes  that 
while  the  indemnity  selection  might  be  confirmed  by  Congress,  the 
United  States  can  not  by  said  act  be  re-invested  with  a  title  that  passed 
to  the  State  to  lands  in  place  prior  to  the  passage  of  said  act  and  the 
date  of  the  indemnity  selections. 

This  is  precisely  what  the  act  contemplated.  It  was  known  that  the 
State  had  made  selections  of  indemnity  lands,  in  lieu  of  the  sixteenth 
and  thirty-sixth  sections,  that  were  afterwards  found  to  be  in  place  and 
to  which  the  title  of  the  State  had  attached,  and  that  the  title  to  many 
of  the  indemnity  selections,  which  the  State  had  sold,  was  in  doubt^ 
because  of  the  delay  in  the  settlement  of  Mexican  claims.  To  quiet  the 
title  to  such  lands,  the  State  invoked  the  aid  of  Congress,  and  to  this 
end  the  act  of  March  1, 1877,  was  passed.  The  purpose  of  the  act  was 
to  confirm  all  defective  and  invalid  selections,  and  to  allow  the  United 
States  to  take  in  lieu  of  them  the  bases,  whether  such  bases  were  In- 
dicated as  school  sections  prior  or  subsequent  to  the  passage  of  the 
act.  The  act  did  not  enlarge  the  grant  to  the  State,  but  provided  for 
an  exchange  of  lands,  so  that  when  the  State  had  made  a  selection 
upon  a  basis  that  properly  belonged  to  the  State  under  its  grant,  the 
defective  or  illegal  selection  was  confirmed  to  the  State,  and  the  gov- 
ernment took  in  exchange  for  it  the  sixteenth  or  thirty-sixth  section, 
which  would  otherwise  belong  to  the  St>ate. 

This  act  has  been  so  thoroughly  construed  by  the  supreme  court  in 
the  case  of  Durand  v,  Martin  (120  U.  S.,  366),  and  its  purpose  and  in- 
tent so  clearly  defined  that,  to  use  the  language  of  the  court  in  that 
case,  <Hhe  statute  has  tons  no  uncertain  meaning.'' 

Eeferring  to  the  history  of  the  times  and  the  circumstances  that 
prompted  Congress  to  pass  the  act  for  the  protection  of  the  State's  title 
to  the  indemnity  lands,  the  court  observes  that  it  was  a  fall  and  com- 


480  DECISIONS   BELATIKG   TO   THE   PUBLIC   LAiTDS. 

plete  ratification  by  Congress  of  the  lists  of  indemnity  school  selcc- 
tionsy  which  had  been  certified  to  the  State  prior  to  the  passage  of  the 
act,  no  matter  how  defective  or  invalid  they  might  be.  By  the  first 
section  of  the  act  all  certificates  were  confirmed  where  the  State  was 
entitled  to  such  indemnity,  and  ^^  where  the  only  objection  to  their  va- 
lidity is  that  a  selection  was  made  before  the  Mexican  grant  witliin 
which  the  original  school  section  was  actually  situated  has  been  sur- 
veyed and  the  survey  finally  approved." 

The  second  section  of  the  act  refers  to  cases  where  the  selection  was 
invalid  becaufte  the  State  was  entitled  to  the  bases,  deferring  to  this 
class  of  cases,  the  court  says: 

In  tbe  second  section  cases  were  provided  for  in  which  the  selection  failed :  1^  be> 
cause  the  school  section  in  lien  of  which  indemnity  was  claimed  and  taken  was  not 
actnaUy  within  the  limits  of  a  Mexican  grant ;  and  2,  because  it  was  "  otherwise  de- 
fective or  invalid/'  This  language  is  certainly  broad  enough  to  include  every  de- 
fective certificate ;  and,  in  order  that  the  United  States  might  be  protected  from  loss, 
it  was  provided  that,  if  the  sixteenth  or  thirty-sixth  section,  In  lieu  of  which  the  se- 
lection was  made,  should  be  found  outside  the  Mexican  grant,  the  United  States 
would  accept  that  in  lieu  of  the  selected  land,  and  confirm  the  selection.  If,  how- 
ever, there  was  no  such  sixteenth  or  thirty-sixth  section,  and  the  land  certified  was 
held  by  an  innocent  purchaser  from  the  state  for  a  valuable  consideration,  such  pur- 
chaser would  be  allowed  to  purchase  the  same  from  the  United  States  at  the  rate  of 
one  dollar  and  twenty-five  cents  per  acre,  not  exceeding  three  hundred  and  twenty 
acres  for  any  one  person. 

The  plain  and  obvious  import  of  this  langnage  is  that  the  act  con- 
firmed all  selections  where  the  State  was  entitled  to  the  original  school 
section,  and  it  can  make  no  difierence  whether  the  title  had  actually 
vested  prior  to  the  passage  of  the  act,  or  whether  the  section  was  not 
designated  by  survey  until  after  its  passage.  To  render  their  meaning 
clear  and  unmistakable,  the  court,  after  stating  that  the  statute  re- 
lated to  and  embraced  all  defective  selections  certified  to  the  State, 
enumerates  the  classes  of  cases  provided  for  by  the  act,  as  follows  : 

1.  Oases  where  the  state  was  entitled  to  indemnity,  but  the  selection  was  defective 
in  form ;  2.  Cases  where  the  original  school  sections  were  actually  in  plaoe,  and  the 
state  was  not  entitled  to  indemnity  on  their  account ;  and  8.  Cases  where  the  state 
was  not  entitled  to  indemnity,  because  there  never  had  been  such  a  section  sixteen 
or  section  thirty-six  as  was  represented  when  the  selection  was  made  and  the  ofiioial 
certificate  given. 

Can  there  be  any  reasonable  doubt  that  lands  to  which  the  State  had 
an  absolute  title  at  the  date  of  the  act,  and  for  which  it  had  received 
indemnity,  are  of  the  character  referred  to  as  the  second  class.  <^  Gases 
where  the  original  sections  were  actually  in  place,^^  must  refer  to  lauds 
to  which  the  State's  title  had  vested,  either  when  the  selection  was 
made,  or  at  the  date  of  the  passage  of  the  act.  Speaking  of  the  effect 
of  the  act  upon  this  class  of  selections,  the  court  says: 

As  to  the  second,  the  selection  was  confirmed,  and  the  United  States  took  in  hen 
of  the  selected  land  that  which  the  State  would  have  been  entitled  to  but  for  the 
indemnity  it  had  claimed  and  got.  In  its  effect  this  was  an  exchange  of  lands  be- 
tween the  United  States  and  the  State Under  these  circumstances, 
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it  wae  a  matter  of  no  moment  to  the  United  States  whether  the  original  Belection 
was  invalid  for  one  oanse  or  another.  If  the  state  was  actually  entitled  to  indem- 
nity,  it  was  got,  and  the  United  States  only  gave  what  it  had  agreed  to  give.  If 
the  state  claimed  and  got  indemnity  when  it  ought  to  have  taken  the  original 
school  sections,  the  United  States  took  the  school  sections  and  relinquished  their 
rights  to  the  lands  which  had  been  selected  in  lien.  And  if  the  State  had  claimed 
and  sold  land  to  which  it  had  no  right,  and  for  which  it  could  not  give  school  land 
in  return,  an  equitable  provision  was  made  for  the  protection  of  the  purchaser  by 
which  he  could  keep  the  land,  and  the  United  States  would  get  its  value  in  money. 
In  this  way  aU  defective  titles,  under  the  government  certificates,  would  be  made 
good  without  loss  to  the  United  States. 

The  State  not  only  invoked  the  passage  of  this  act,  but  has  accepted 
its  provisions  in  the  adjustment  of  its  school  grant.  The  acceptance 
of  indemnity  lands  in  lien  of  the  school  sections  to  which  its  title  had 
attached,  and  its  acceptance  of  the  terms  of  the  statute  confirming 
such  selections,  was  the  act  of  the.  State  that  divested  its  title  to  the 
school  sections,  and  re-invested  it  in  the  United  States  as  effectually  as 
might  have  been  done  by  a  formal  deed  of  conveyance. 

If  the  title  of  the  State  had  vested  in  the  specific  section,  and  it  had 
parted  with  such  title  prior  to  the  passage  of  the  act,  it  could  not  be 
divested  without  the  consent  of  the  purchasers  from  the  State,  and  an 
indemnity  selection  made  thereupon  would  not  be  confirmed,  but,  hav- 
ing accepted  the  terms  of  the  act  and  having  received  the  benefit  of 
its  provisions,  the  State  is  thereafter  estopped  from  claiming  title  to 
lands  for  which  it  has  received  indemnity,  and  this  estoppel  operates 
equally  against  all  of  its  privies  who  purchased  after  the  exchange  or 
transfer  of  title. 

The  State  has  cited,  in  support  of  its  claim,  the  decision  of  the  De- 
partment in  the  case  of  D.  0.  Powell,  6  L.  D.,  302,  holding  that  the  act 
excepted  from  confirmation  ^^  those  selections  made  in  lieu  of  a  sixteenth 
or  thirty-sixth  section,  which  had  been  surveyed  in  place  and  the  title 
to  which  had  vested  at  the  date  the  selections  were  made.  The  case  of 
Watson  V,  Galifomia,  6  0.  L.  O.,  193,  cited  in  support  of  this  ruling, 
was  decided  in  1880,  prior  to  the  decision  of  the  supreme  court  in  the 
case  of  Durand  v.  Martin,  supra,  which  held  that  "  the  language  of  the 
act  is  certainly  broad  enough  to  include  every  defective  certificate," 
including  those  selections  where  <Hhe  original  school  sections  were 
actually  in  place."  Upon  motion  for  review,  the  Department  adhered 
to  its  former  ruling,  that  the  selection  was  confirmed  by  the  act,  but 
placed  its  decision  upon  the  broad  ground  laid  down  by  the  Supreme 
Court  in  the  case  of  Durand  v.  Martin,  above  referred  to,  and  held  that 
it  is  •^immaterial  when  the  right  of  the  State  attaclied  to  the  school 
section,  having  selected  other  lands  in  lieu  of  it,  and  the  act  of  March 
1, 1877,  having  confirmed  such  selection,  it  amounted  to  an  exchange 
of  lands  binding  upon  both  the  government  and  the  State." 

The  ruling,  that  a  selection  is  excepted  from  (confirmation,  if  made  in 
lien  of  a  sixteenth  or  thirty-sixth  section,  to  which  the  title  of  the  State 
had  vested  prior  to  the  passage  of  the  act,  is  clearly  in  conflict  with 
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the  principle  ruled  by  the  supreme  court  in  the  case  of  Diirand  r.  Mar- 
tin, and  of  the  Department  in  the  review  of  the  case  of  I>.  C.  P<>well. 
It  was  not  necessary  to  a  decision  in  the  Powell  case,  and  siiould  not 
be  followed.  See  also  Hambleton  v.  Duhain,  71  Cal.,  141 ;  Daniels  r. 
GualaJa  Mill  Co.,  77  Cal.,  300. 

In  the  case  at  bar,  the  State  at  the  date  of  the  act  had  a  complete 
and  perfect  title  to  the  thirty-sixth  section  in  controversy,  with  full 
power  to  convey  to  any  qualified  grantee.  An  equal  quantity  of  land 
had  also  at  that  date  been  selected  by  the  State  and  certified  to  it  by 
the  Secretary  of  the  Interior,  as  indemnity  in  lieu  of  the  tliirty-sixth 
section.  The  selection  being  invalid  and  defective,  because  the  thirty- 
sixth  section  was  in  place,  the  State  acquired  no  title  to  the  selection, 
but  the  act  of  March  1, 1877,  authorized  the  State  to  exchange  it*!^ 
school  section  for  the  indemnity,  and  the  exchange  was  made,  not  only 
as  to  this  tract,  but  as  to  all  school  sections  to  which  the  State  was  then 
entitled,  and  for  which  it  had  received  indemnity.  The  acceptance  by 
the  State  of  the  provisions  and  benefits  of  the  act  completely  divested 
it  of  the  title  to  the  school  section  and  re-invested  the  title  in  the  United 
States.  It  must  follow  that  the  State  could  not  thereafter,  as  it  at- 
tempted to  do,  convey  the  land  to  another. 

The  grantees  of  the  State  purchased  with  notice  that  the  State  had 
no  title,  having  exchanged  the  school  section  for  the  indemnity  selec- 
tion, wliich  it  is  alleged  has  also  been  sold.  The  fact  that  the  pur- 
chasers from  the  State  have  conveyed  to  others,  and  that  extensive  im- 
provements have  been  made,  can  make  no  difference. 

It  is  clearly  my  duty  to  dispose  of  this  section  as  public  land  of  the 
United  States,  and  the  appellants  must  look  to  the  State  for  relief 

Your  decision  is  affirmed. 


APPLICATION— RAILROAD  LANDS— PRE-EMPTION  CLAIM. 
NESTER  ET   AL.   v.  TOBaESON  ET  AL. 

No  rights  are  acquired  by  an  application  to  enter  lands  that  are  reserved  for  the 
benefit  of  a  railroad  grant. 

A  pre-emption  settlement  on  railroad  land  inclnded  within  the  forfeiture  act  of 
March  2,  1889^  and  existing  at  the  date  of  said  act,  becomes  at  such  time  a  law- 
ful settlement,  and  as  such  constitutes  a  claim  excepted  from  the  operation  of 
the  act  repealing  the  .pre-emption  law,  and  the  filing  thereunder  having  been 
tendered  prior  to  said  repeal  the  claim  may  be  perfected  as  though  said  act  had 
not  been  passed. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Ko- 

vemher  21  j  1892, 

I  have  considered  tlie  appeal  of  Kittil  Torgeson,  John  J.  Steams, 
Patrick  Nester,  and  William  W.  Black,  from  your  decision  of  November 
7,  1891,  finding  that  James  Fielding  was  the  first  settler  on  the  SW.  J 
of  Sec.  13,  T.  47  N.,  R.  40  W.,  and  that  his  pre  emption  declaratory 
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Statement  for  said  land,  tendered  October  10, 1887,  at  Marquette,  IVIicli- 
igan,  sliould  be  placed  upon  record. 

Fielding  alleged  settlement  on  the  land  September  12,  1887. 

It  appears  from  the  record  that  there  were  several  claimants  tor  tliis 
land,  whose  claims  may  be  described  as  follows : 

On  May  4,  1885,  Eittil  Torgeson,  by  J.  W.  Fordney,  his  attorney  in 
fact,  under  a  power  of  attorney  executed  October  29, 1884,  applied  to 
enter  the  north  half  of  said  southwest  quarter,  under  the  provisions  of 
section  2306  of  the  lievised  Statutes.  Said  application  was  rejected  by 
the  local  officers,  because  said  land  ''  is  in  an  odd  numbered  section 
within  the  twenty  (20)  miles  granted  limits  of  the  Marquette  and  On- 
tonagon Eailroad  (act  of  March  ^,  1865),  and  withdrawn  by  office  letter 
of  April  28, 1865.  Withdrawal  continued  for  the  Houghton  and  Onto* 
nagon  Railroad  by  office  letter  ('F')  May  1,  1871."  An  appeal  was 
taken  and  forwarded  to  the  General  Land  Office,  May  8, 1885,  and  the 
papers  were  returned  to  the  local  office,  January  19,  1889. 

On  said  May  4,  1885,  John  J.  Stearns,  by  said  J.  W.  Fordney,  his 
attorney  in  fact,  under  a  power  of  attorney  executed  March  31, 1884^ 
applied  to  enter  the  south  half  of  said  southwest  quarter  under  the 
provisions  of  said  section  2306.  Said  application  was  also  rejected  by 
the  local  officers,  for  the  same  reason  given  for  rejecting  the  application 
of  Torgeson.  Stearns  took  an  appeal,  and  the  same  proceedings  took 
place  as  detailed  in  the  case  of  Torgeson. 

Both  the  above  applications  were  renewed  October  10, 1887. 

On  January  27, 1885,  Thomas  Ouriie  tendered  his  pre-emption  de- 
claratory statement  for  said  southwest  quarter,  alleging  settlement  on 
December  4, 1884,  which  was  rejected  by  the  local  officers,  for  the  same 
reason  given  in  the  case  of  Torgeson.  He  took  an  appeal,  and  the 
papers  were  sent  to  the  General  Land  Office,  and  were  returned  Janu- 
ary 19, 1889.  He  has  made  no  new  application,  and  is  not  now  a  party 
in  the  case. 

On  October  10, 1887,  Patrick  Nester  made  application  to  enter  said 
southwest  quarter  as  a  homestead,  alleging  settlement  September  13^ 
1887. 

On  November  9, 1887,  William  W.  Black  made  application  to  enter 
said  southwest  quarter  as  a  homestead,  alleging  settlement  September 
14,  1887. 

A  hearing  was  ordered  to  determine  the  rights  of  the  several  par- 
ties, at  which  all  appeared  in  person  or  by  attorney,  and  testimony  was 
submitted. 

On  November  13,  1889,  the  local  officers  awarded  priority  of  right  to 
enter  said  land  to  said  Torgeson  and  Stearns,  a<u*ording  to  their  re- 
spective claims,  on  the  ground  that  their  first  applications  appropriated 
the  land. 

Appeals  were  taken  by  both  Fielding  iiul  Nester,  and,  by  letter  of 
November  7, 1891,  you  reversed  the  decision  of  the  local  officers,  and 
awarded  the  land  to  Fielding,  as  already'  stated. 
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By  the  act  of  June  3, 1856  (11  Stat.,  21),  section  one,  there  was  granted 
to  the  State  of  Michigan — 

To  aid  in  the  construction  of  railroads  from  Little  Bay  de  Noquet  to  Marquette,  and 
thence  to  Ontonagon,  and  from  the  two  last  named  places  to  the  Wisconsin  State 

line every  alternate  section  of  land  designated  by  odd  numbers,  for  six 

sections  in  width  on  each  side  of  said  roads;  but  in  case  it  shall  appear  that  the 
United  States  have,  when  the  lines  or  routes  of  said  roads  are  definitely  fixed,  sold 
any  section  or  any  part  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre-emption 
has  attached  to  the  same,  then  it  shall  be  lawful  for  any  agent  or  agents,  to  be  ap- 
pointed by  the  governor  of  said  State,  to  select,  subject  to  the  approval  of  the  Seo- 
letaiy  of  the  Interior,  firom  lands  nearest  to  the  liiers  of  sections  above  specified,  so 
much  land  in  alternate  sections,  or  parts  of  sections,  as  shall  be  equal  to  such  lands 
as  the  United  States  have  sold  or  otherwise  appropriated,  or  to  which  the  right  of 

pre-emption  has  attached,  as  aforesaid Provided^  That  the  lands  to  b« 

eo  located  shall  in  no  case  be  further  than  fifteen  miles  from  the  lines  of  said  roads, 
and  selected  for  and  on  account  of  said  roads. 

It  thus  appears  that  the  granted  lands  extended  to  a  width  of  six 
miles  on  each  side  of  the  road,  and  the  indemnity  lands  extended  to  a 
width  of  nine  miles  ontside  of  said  granted  limits. 

By  the  act  of  March  3, 1865  (13  Stat.,  520),  section  one,  there  wsis 
granted  to  the  State  of  Michigan  ^^for  the  use  and  benefit"  of  said 
roads — 

Four  additional  sections  of  land,  per  mile,  to  that  already  granted  by  the  act  of 
Congress  approved  June  3,  1856,  and  Joint  resolution  supplementary  thereto,  to  be 
selected  upon  the  same  conditions,  restrictions,  and  limitations,  as  are  contained  in 
the  act  of  Congress,  entitled  "An  act  making  a  grant  of  lands  to  the  State  of  Mich- 
igan, in  alternate  sections,  to  aid  in  the  construction  of  railroads  in  said  State,"  ap- 
proved June  3, 1856:  Fravidedy  That  the  land  to  be  so  located  by  either  of  said  roads 
shaU  be  selected  from  the  alternate  sections,  designated  by  odd  numbers,  within 
twenty  miles  of  the  line  of  said  road. 

It  thus  appears  that  said  grant  was  increased  four  additional  sec- 
tions per  mile,  to  be  selected  within  twenty  miles  of  the  line  of  said 
road. 

The  land  in  dispute  is  situated  more  than  fifteen  and  less  than  twenty 
miles  from  the  line  of  the  road  now  called  the  Marquette,  Houghton 
and  Ontonagon  liailroad. 

The  grant  made  by  virtue  of  said  acts  carried  along  with  it,  by 
necessary  impliciition,  the  power  in  the  land  department,  in  t jc  exer- 
cise of  its  discretion,  to  reserve  from  disposition  the  lands  embraced  in 
the  grant.    Julius  A.  Barnes,  6  L.  D.,  522. 

By  letter  of  April  28,  1 865,  the  Commissioner  of  the  General  Land 
Office  addressed  the  register  and  receiver  of  the  Marquette  land  office, 
as  follows: 

Herewith  enclosed,  I  transmit  a  din^^ram  of  the  Mnrqnette  and  Ontonagon  Rail- 
road, showing  the  six,  fifteen,  aud  twenty  rail*;  limits  of  tlie  same,  as  directed  by  the 
Secretary  of  the  Interior.  Yon  are  hereby  instructed  to  withdraw,  upon  the  receipt 
of  this  letter,  from  sale,  location,  or  claiiii,  the  vacant  odd  nninbered  sections  and 
parts  of  sections  between  the  fifteen  and  twenty  mile  limits  of  said  road,  until  fur- 
ther orders  i^om  this  office. 
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By  the  letter  of  the  Commissioner,  dateii  May  1,  1871,  this  with- 
drawal was  contiuued  iu  force  tor  the  use  and  benefit  of  the  Houghton 
and  Ontonagon  Railroad  Company,  now  the  Marquette,  Houghton  and 
Ontonagon  Railroad  Company.  This  withdrawal  was  in  full  force  on 
May  4, 1885,  when  Torgeson  and  Steams  applied  to  locate  said  land,  as 
above  recited. 

So  long  as  this  withdrawal  continued,  the  land  embraced  therein  was 
not  subject  to  entry.  Caldwell  v.  Missouri,  Kansas  and  Texas  Rail- 
way Company,  8  L.  D.,  570;  Shire  v.  St.  Paul,  Minneapolis  and  Mani- 
toba Railway  Company,  10  L,  D.,  85-88. 

The  said  applications  of  Torgeson  and  Steams  to  locate  said  land 
were  therefore  properly  rejected  by  the  local  officers.  The  applicants 
acquired  no  rights  by  such  illegal  applications.  Goodale  v.  Olney,  13 
L.  D.,  498. 

If  the  belt  of  land  between  said  fifteen  and  twenty  miles  limits  was 
intended  by  Congress  for  indemnity  purposes,  then  its  withdrawal  was 
revoked  by  the  order  of  August  15, 1887  (6  L.  D.,  93),  which  opened  to 
settlement  and  entry  lands  withdrawn  for  indemnity  purposes  only. 
In  that  event,  Torgeson  and  Steams  acquired  no  rights  by  their  appli- 
cations, made  October  10, 1887,  because  they  made  no  settlement  on 
said  land,  while  Fielding  and  Black  both  settled  thereon  in  September 
preceding,  and  thereby  acquired  prior  rights  thereto.  If  said  belt  was 
not  intended  for  indemnity  purposes,  then  Torgeson  and  Steams  acquired 
no  more  rights  by  their  second  applications  than  by  their  first,  or  none 
at  all,  and  for  the  reasons  already  given. 

It  is  unnecessary  therefore  to  determine  the  exact  status  of  said  belt 
of  land,  because,  however  it  may  be  classed,  the  applications  of  Torge- 
son and  Steams  must  be  rejected,  while  the  rights  of  Fielding  and  Black 
as  between  themselves  depend  upon  priority  of  settlement,  and  as  be- 
tween them  and  the  government  may  be  determined  upon  other  and 
more  satisfactory  grounds. 

As  the  land  in  dispute  lies  opposite  to  the  uncompleted  portion  of  the 
said  railroad,  it  was  forfeited  to  the  United  States  by  the  act  of  March 
2, 1889  (25  Stat,  1008).  Michigan  Land  and  Iron  Company,  12  L.  D., 
214.  This  land  is  west  of  the  terminal  line  established  by  that  decision. 
By  the  first  section  of  said  act,  it  is  provided  that  ^^  aU  such  lands  are 
hereby  declared  to  be  a  part  of  the  public  domain." 

I  concur  in  your  opinion  and  in  the  finding  of  the  local  officers  that 
<<  Fielding  was  the  first  and  earliest  settler  on  said  land,  and  his  settle- 
ment was  made  in  good  faith."  It  became  a  lawful  settlement  upon  the 
passage  of  said  act.  This  settlement  constituted  a  '^  bona  fide  claim 
lawfully  initiated,"  within  the  meaning  of  those  terms  as  used  in  section 
4  of  the  act  of  March  3,  1891  (26  Stat.,  1095).  His  declaratory  state- 
ment was  tendered  prior  to  the  passage  of  said  act,  and  bis  claim  may 
now  be  perfected  in  the  same  manner  as  if  said  act  had  not  been  passed* 

Your  judgment  is  affirmed. 
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Fox  V.  CUMMINGS  BT  AL. 

Motion  for  reyiew  of  departmental  decision  of  April  27,  1892, 14  L. 
D.,  431,  denied  by  Secretary  Noble,  November  22, 1892. 


PBIVATB  KNTRT— ERRONEOUS  NOTATION. 

Nathaniel  Sisson. 

Ab  erroneous  notation  of  record  in  the  local  office  showing  theclispositlon  of  a  triMSt 
withdraws  the  land  corered  thereby  from  private  entry  nntil  dnly  restored. 

Secretary  Noble  to  the  Commissioiier  of  the  General  Land  Office.  Xovem- 

her  22,  1892. 

With  yonr  letter  ("  C  ")  of  April  9, 1892,  you  transmit  the  appeal  of 
Nathaniel  Sisson  from  your  decision  of  February  13, 1892,  in  which  you 
affiim  the  action  of  the  register  and  receiver  in  rejecting  his  application 
to  enter,  at  private  cash  entry,  the  SW.  J  of  Sec.  29,  T.  48  N.,  E.  20  W., 
Boonville,  MissourL 

The  regist/er  and  receiver  rejected  the  application  for  the  reason  that 
the  records  in  their  ofQce  show  the  tract  to  have  been  entered  in  1839  - 
by  Alfred  Brock,  per  cash  certificate  19,839. 

It  appears,  however,  from  the  recitals  in  the  decision  appealed  from, 
that  the  tract  books  in  your  office  do  not  show  that  the  land  has  ever 
been  appropriated  in  any  manner,  and  that  the  same  is  vacant  pnblic 
land,  and  that  said  certificate  No.  1 9,839  is  not  in  the  name  of  Mr.  Brock, 
nor  for  said  tract. 

You  reject  the  application,  however,  because  the  fact  that  the  records 
show  the  tract  to  have  been  appropriated  ^<  withdraws  the  same  from 
private  cash  entry,  until  duly  restored  by  public  notice.^' 

It  is  presumed  that  the  land  was,  prior  to  1839,  offered  at  public 
sale — a  condition  precedent  to  its  disposal  at  private  cash  entry.  But 
the  register's  notation  of  its  sale  to  Brock,  although  it  may  have  been 
erroneous,  effectually  served  to  withdraw  or  suspend  the  land  from 
prox)er  disposal. 

In  the  case  of  John  0.  Turpin  (5  L.  D.,  25)  it  is  said: 

When  lands  subject  by  law  to  private  entry  have  been  improperly  withheld  there- 
from, if  a  considerable  time  has  elapsed  since  the  close  of  the  sale  to  aUow  them  to 
be  entered  by  any  particular  individual  without  public  notice  that  they  are  subject 
to  private  entry,  would  in  most  cases  give  such  individual  a  preference  over  the  rest 
of  the  community,  and  not  be  a  faithful  execution  of  the  law. 

In  the  case  at  bar,  the  laud  was  noted  as  having  been  disposed  of 
more  than  fifty  years  before  this  ax>i)lieati(>n  was  presented.  Its  al- 
lowance, therefore,  without  a  restoration  by  public  notice,  would  have 
given  a  preference  to  the  applicant  over  the  rest  of  the  community. 
The  application  was  properly  rejected.    (See  9th  Kegulation  of  January 
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1, 1836;  Opinioiis  aud  Instructions,  515;  S.  N.  Putnam,  4  C.  L.  O.,  146; 
Harlow  Baird,  4  L.  D.,  311;  James  Steel,  6  L.  D.,  eSo-,  Richard  B. 
Pairo,  9L.D.,  10.) 
The  decision  appealed  from  is  accordingly  affirmed. 


ABANDONED  MILITAUY  RESERVATION— ACT  OF  JULY  5,  1884. 

Mather  et  al  v.  Hagexey's  Heirs. 

No  pre-emptive  right  under  the  act  of  April  22,  1826,  can  be  acquired  through  an 

unauthorized  settlement  on  public  land. 
The  occupation  and  improvement  of  public  land  with  a  view  to  pre-emption  does 

not  operate  to  except  snoh  land  from  the  efiFect  of  a  subsequent  reservation  for 

military  purposes. 
The  heirs  of  a  settler  have  no  claim  that  can  be  recognized  or  perfected  under  the 

pre-emption  law,  where  the  deGe<lent  has  not  himself  acquired  a  pre-emptive 

right  by  acts  performed  in  compliance  with  the  law. 
The  ooonpation  of  land  inclnded  within  a  miUtary  reservation  by  permission  of  the 

military  authorities  does  not  constitute  a  settlement  that  is  within  the  protection 

accorded  bona  fide  settlers  by  the  act  of  July  5,  1884. 
No  right  of  entry  can  be  exercised  under  said  act  of  1884  where  ttie  lands  embraced 

within  the  reservation  are  not  subject  to  entry  under  the  public  land  laws  at 

the  time  of  their  withdrawal. 

Secretary  Xohle  to  the  Oommissioner  of  the  General  Land  Office  j  No  von- 

her  ^5,  1892. 

I  have  considered  the  case,  in  which  Daniel  Mather,  the  City  of 
Tampa,  the  heirs  of  Louis  Bell,  deceased,  also  W.  B.  Henderson,  Lizzie 
W.  Carew,  Julius  Caesar,  Prank  Jones,  B.  B.  Chamberlin,  and  Martha 
Lewis — alias  Martha  Stillings — are  the  appellants,  and  the  heirs  of  Robert 
J.  Hackley,  deceased,  are  the  appellees,  upon  the  several  appeals  by  the 
former  from  your  decision,  dated  December  10,  1880,  rejecting  their 
claims  for  land  within  what  is  known  as  the  Fort  Brooke  military  res- 
ervation, in  the  State  of  Florida,  and  allowing  the  heirs  of  Robert  J. 
Hackley,  deceased,  to  perfect  their  chiim  to  the  land. 

The  status  of  said  reservation  has  been  frequently  considered  by  this 
Department,  and  a  brief  reference  to  its  history  may  not  be  inappro- 
priate. 

As  early  as  November  5,  1823,  the  War  Department  issued  an  order 
to  Colonel  George  M.  Brooke,  of  the  United  States  Army,  to  proceed 
to  the  then  territory  of  Florida,  and,  in  conjunction  with  James  Gads- 
den, of  said  territory,  to  select  a  site  for  a  cantonment  or  garrison  of 
the  United  States  troops  in  that  vitanity.  Pursuant  to  s;iid  order,  a 
site  was  selected  for  a  garrison  at  a  point  on  the  east  side  of  the  Hills- 
borough river,  at  its  junction  with  the  eastern  arm  of  Tampa  Bny,  and 
some  time  in  March,  1824,  the  Uniteil  States  took  possession,  and  used 
the  site  so  selected  as  a  military  post. 
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On  December  10,  1830,  said  site  was  formally  reserved  by  executive 
order,  iu  which  its  limits  were  fixed  at  sixteen  miles  square. 

On  January  21, 1845,  General  Worth  recommended  the  reduction  of 
said  reservation  to  '^four  miles  square,''  which  recommendation  was 
concurred  in  by  General  Scott,  on  February  18,  and  approved  by  the 
Secretary  of  War  on  February  19, 1845. 

On  September  14, 1846,  Major  Whiting,  commanding  the  post  at  Fort 
Brooke,  acknowledged  the  receipt  of  a  letter  transmitting  "an  extract 
of  the  report  of  Major  General  Scott  and  the  order  of  the  Secretary  of 
War,  relative  to  a  reduction  of  the  reservation  at  Tampa  Bay,"  and 
reported  that  he  had  decided,  under  said  instructions,  to  reduce  the 
reservation  to  the  tbllowing  limits,  namely: 

From  the  point  where  the  poles  on  the  north  side  of  the  "enclosed  gronud"  strikes 
the  east  bank  of  HiUsborough  river,  running  in  a  line  with  said  poles  to  or  near  the 
first  angle,  thence  in  a  more  northerly  direction,  say  seventeen  hundred  yards,  more 
or  less,  to  embrace  the  spring  f^om  which  the  whole  garrison  is  supplied  with  water 
(good  water  can  not  be  obtained  at  a  nearer  point  in  the  viUage  of  Tampa),  thence  to 
the  most  convenient  point  on  the  bay,  east  of  the  ''enclosed  grounds,''  thence  by  the 
shore  pf  the  bay  and  river  to  point  of  departure. 

This  report  was  not  submitted  to  the  Secretary  of  War  until  March 
22, 1848,  when  it  was  approved  by  him  on  the  same  day,  and  transmitted 
to  the  President,  who  approved  the  same  on  March  24,  1848. 

By  the  act  of  Congress  approved  July  26, 1848  (9  Stat.,  726),  there  was 
confirmed  and  granted  to  the  county  commissioners  of  the  county  of 
Hillsborough  a  location  of  one  hundred  and  sixty  acres,  '^  lor  the  county 
site  of  said  county  at  Tampa,  viz:  beginning  on  the  east  bank  of  Hills- 
borough river,  at  the  point  where  the  reduced  military  reservation,  as 
made  by  Major  L.  Whiting,  September  14,  1846,  strikes  the  same,"  etc. 

On  July  24, 1860,  the  Secretary  of  War  advised  the  Secretary  of  the 
Interior,  as  follows : 

Sir:  Referring  to  the  correspondence  between  the  two  Departments  on  the  subject, 
I  have  the  honor  to  inclose  to  you  a  report  of  the  Quartermaster  General,  showiu  j?  that 
Fort  Brooke  is  now  in  readiness  to  be  turned  over  to  the  Department  of  the  Interior, 
in  pnrsuance  of  the  arrangements  made  to  that  effect. 

On  November  27, 1860,  the  Commissioner  of  the  General  Land  Office 
returned  to  the  Secretary  of  the  Interior  the  letter  of  Senator  Yulee, 
enclosing  a  proposition  of  one  James  M.  McKay  to  rent  said  reserva- 
tion, with  the  statement  that  he  did  not  propose  "  at  present "  to  recom- 
mend its  sale^  and  saw  no  objection  to  its  being  rented  to  Mr.  McKay, 
at  a  fair  rental. 

On  December  3, 1860,  the  Secretary  of  the  Interior  consented  to  the 
occupancy  of  said  tract  by  said  McKay,  upon  his  filing  an  agreement 
to  take  proper  care  of  the  buildings  and  grounds,  and  deliver  the  same 
on  demand  in  as  good  condition  as  he  received  them,  witliout  cost  to 
the  United  States,  and  for  the  faithful  performance  of  said  agreement 
was  to  give  bond  in  the  sum  of  $1,000. 

In  January,  1861,  McKay  executed  the  agreement,  gave  the  bond 
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required,  and  took  formal  possession  of  said  land.  The  recital  and 
condition  of  said  bond  are: 

That  whereas  the  said  James  McKay  has  reoeived  of  and  from  the  said  Commis- 
sioner of  the  General  Land  Office  the  possession,  custody,  and  control  of  the  en- 
closed grounds  of  Fort  Brooke,  situate  in  the  county  and  state  aforesaid,  with  the 
appurtenances  thereunto  belonging,  as  shown  by  an  u^^recnient  of  even  date  here- 
with, now,  if  the  said  James  McKay  shall  well  and  truly  perform  all  and  every  part 
of  said  agreement  in  manner  and  form  as  he  hath  agreed  to  do,^  then  the  foregoing 
obligation  to  be  null  and  Yoid,  otherwise  to  remain  in  full  force  and  virtue. 

The  agreement,  as  above  stated,  bound  the  said  McKay, 

his  heirs,  execatois,  and  administrators,  to  take  good  and  proper  care  of  the  build- 
ings, fences,  grounds,  and  other  improvements  in  and  upon  said  premises,  and  to 
return  them  to  the  said  Commissioner  of  the  General  Land  Office,  or  his  successors  in 
office,  in  and  (an)  as  good  condition  as  they  are  when  I  receive  them,  without  any 
cost  or  charge  to  the  United  States,  whatever  ordinary  wear  and  tear  excepted. 

From  1861  until  1864  the  reservation  was  held  by  the  confederate 
authorities,  when  it  was  retaken  by  the  United  States,  and  occupied 
for  a  few  days,  and  was  again  occupied  in  May,  1865,  for  a  month,  and 
again  occupied  by  the  United  States  in  July,  I860,  and  garrisoned  con- 
tinuously until  August  16,  1869,  when  the  troops  were  withdrawn,  but 
the  custody  of  the  reservation  was  with  the  War  Department  until 
February  16, 1874.  (See  letter  of  Secretary  of  War,  dated  March  16, 
1874) 

On  April  6, 1870,  the  Secretary  of  War,  in  reply  to  a  letter  addressed 
to  him  by  the  Commissioner  of  the  General  Land  OflSce,  dated  March 
26,  same  year,  "  relative  to  the  public  lands  occupied  by  this  (his)  De- 
partment for  military  purposes,  at  Fort  Brooke,  Florida,"  advised  the 
Secretary  of  the  Interior  "that  there  is  no  longer  any  objection  to  their 
disposition  by  the  General  Land  Office  under  the  laws  governing  the 
subject.  The  necessary  orders  have  been  given  for  the  disposition  of 
the  movable  public  property  at  the  post." 

Afterwards,  on  August  31, 1870,  the  Adjutant  General  of  the  Army 
addressed  a  communicatibn  to  the  Commissioner  of  the  General  Land 
Office,  saying: 

Referring  to  yonr  commnnication  of  April  9,  1870, 1  am  directed  by  the  Secretary 
of  War  to  request  that  yon  wiU  suspend  for  the  time  being  any  further  action  upon 
the  letter  of  April  6,  1870,  from  the  War  Department  relinquishing  the  Fort  Brooke 
military  reservation  in  the  State  of  Florida,  it  appearing  from  recent  reports  from 
the  Board  of  Engineer  Fortifications  that  the  reservation  will  be  required  for  mili- 
tary purposes,  in  view  of  which  measures  are  being  taken  to  have  it  surveyed  and 
lawfully  declared  and  set  apart  by  the  Executive. 

In  reply  to  said  communication.  Commissioner  Wilson,  on  September 
2, 1870,  advised  the  War  Department : 

That  oh  the  9th  April  last  the  register  and  receiver  of  the  U.  S.  Laud  Office,  at 
Tallahassee,  Florida,  were  informed  of  the  above  reliuqnishnient  (April  6, 1870),  but 
directed  to  allow  no  entries  oi  laud  within  the  reservation  until  further  advised  by 
this  office.  These  officers,  as  also  the  surveyor-general,  have  this  day  been  fur- 
nished copies  of  your  letter,  and  instructed  to  allow  no  entries  until  further  directed. 

(See  Records  Surv.  Div.,  Vol  2,  401-402.) 
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On  January  22, 1877,  the  War  Department  requested  the  President 
to  set  apart  by  executive  order,  in  accordance  with  the  accompanying 
plat,  three  tracts  as  follows: 

1.  Tract  marked  A,  B,  0,  containing  127,417  acre^s. 
n.  Tract  marked  '*  n,  m,  1,  k,"  containing  ten  acres. 
m.  Bight  of  way  between  tracts  I  and  II,  marked  B,  n,  K,  P. 

Upon  said  request,  the  President,  the  same  day,  made  the  following 
endorsement : 

The  within  request  is  approved,  and  the  reservation  is  made  accordingly.  The 
Secretary  of  the  Interior  will  cause  the  same  to  be  noted  in  the  General  Land  Office. 

This  order  was  transmitted  by  the  Secretary  of  the  Interior  to  the 
Oeneral  Land  Office  on  January  25th  same  year.  Afterwards,  on  May 
29, 1878,  the  Secretary  of  War  again  requested  "  that  a  military  reser- 
vation at  the  post  of  Fort  Brooke,  Tampa,  Florida,  with  boundaries 
as  hereinafter  described,  may  be  duly  declared  and  set  apart  by  the  ex- 
ecutive." A  plat  of  the  reservation,  with  field  notes,  was  transmitted, 
showing  its  area  to  be  155^  acres.  On  the  same  day  the  President 
made  the  following  endorsement: 

The  within  request  is  approved,  and  the  reservation  is  made  and  proclaimed  ac- 
cordingly. The  Secretary  of  the  Interior  wiU  cause  the  same  to  be  noted  in  the 
General  Land  Office. 

On  June  1 1 ,  1878,  the  boundaries  of  said  reservation  were  announced 
in  General  Orders  lS[o.  6. 

On  January  4, 1883,  said  reservation  was  relinquished  and  transferred 
by  the  Secretary  of  War  to  the  Interior  Department,  and,  on  March 
8th  following,  the  Secretary  of  the  Interior  was  advised  that  ^'  the  serv- 
ices of  the  quartermaster's  agent,  now  in  charge  of  the  reservation,  w^ill 
be  continued  until  the  15th  instant,  at  which  date  he  will  be  discharged." 

On  March  16,  1883,  you  transmitted  to  the  local  officers,  at  Gaines- 
ville, Florida,  "an  approved  diagram  of  the  subdivision"  into  seven  lots, 
containing  in  r11  148.11  acres,  in  sections  18  and  19,  T.  liO  S.,  R.  19  E., 
and  section  24,  T.  29  S.,  R.  18  E.,  which  was  received  at  said  office  on 
the  22d  day  of  the  same  month. 

Oil  April  2d  following,  you  sent  a  telegram  to  the  local  officers,  direct- 
ing them  to  allow  no  entries  upon  any  land  within  said  reservation. 
Prior  to  the  receipt  of  said  telegram,  certain  parties  were  allowed  to 
enter  and  file  for  land  under  the  homestead  and  pre-emption  laws,  and 
certain  other  persons  applied  to  enter  and  file  for  said  land,  which  api)li- 
cations  were  rejected  by  the  local  officers,  on  account  of  the  prior  entry 
and  filings  of  recx)rd. 

On  December  17,  1883,  you  considered  the  several  applications  for 
land  within  the  limits  of  said  diagram,  and  rejected  the  same  and  held 
that  the  land  was  not  subject  to  settlement  and  entry  under  the  home- 
stead and  pre-emption  laws,  but  must  be  disposed  of  under  the  pro- 
visions of  the  several  acts  of  Congress,  approved  August  3,  1846  (9 
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Stat,  61,  R.  S,  U.  S.,  2455),  August  18, 1856  (11  Stat.,  87),  and  July  2, 
1864  (13  Stat.,  374,  R.  S.  U.  S.,  2364). 

On  January  22,  1884,  you  held  for  cancellation  Edniond  S.  Carew's 
homestead  entry  No.  11,637,  of  lot  16,  Sec.  18,  lots  12,  13,  and  14,  Sec. 
19,  T.  29  S.,  R.  19  E.,  and  lots  8,  9,  and  10,  Sec.  24,  T.  29  S.,  R.  18  B., 
filed  March  22,  1883,  also  the  preemption  declaratory  stjitement  No. 
664,  filed  by  Cliflford  Herrick  on  March  26,  1883,  for  the  lands  covered 
by  said  homestead  entry,  alleging  settlement  thereon  March  21,  1883; 
and  the  pre-emption  filing,  No.  569,  of  Louis  Bell,  made  March  30, 1883, 
for  the  same  lands  ui^on  which  he  alleged  settlement  March  26, 1883, 
covering  said  reservation. 

On  May  16, 1884,  Mr.  Secretary  Teller  considered  the  several  ap- 
peals filed  from  your  decisions,  and  held  that  said  act  of  1856  and  sec- 
tion 2364  of  the  XJ.  S.  Revised  Statutes  must  be  construed  together, 
and  they  prescribe  the  manner  of  the  disposition  of  military  reserva- 
tions in  Florida;  that  claimants  must  take  notice  of  the  law  upon  the 
subject,  and  that  said  entry  and  filings  having  been  prematurely  made, 
your  said  decision  holding  the  same  for  cancellation  was  correct  and 
must  be  affirmed  (2  L.  D.,  603-610). 

On  May  21, 1885,  Acting  Secretary  Muldrow  reafiftrmed  said  dei^ision, 
and  called  your  attention  to  the  provisions  of  section  2  of  the  act  of  July 
5, 1884  (25  Stat.,  103),  relative  to  the  rights  of  actual  settlers  upon  said 
reservation.  On  April  30,  1885,  Acting  Secretary  Muldrow  affirmed 
your  decision  of  June  13,  1884,  rejecting  the  application  of  Enoch  B. 
Chamberlain  to  make  homestead  entry  of  lot  14,  or  the  NW.  J  of  the 
SW.  i  of  Sec.  19,  T.  29  S.,  R.  19  E.,  for  the  reason  that  at  the  date 
thereof  the  land  was  covered  by  homestead  entry  of  Carew. 

Afterwards,  on  May  10,  1887  (5  L.  D.,  632),  Acting  Secretary  Mul- 
drow considered  the  application  of  Daniel  Mather  to  make  pre-emption 
entry  of  lots  8,  9,  and  10,  of  Sec.  24,  T.  29  S.,  R.  18  E.,  lot  16,  Sec.  18, 
and  lots  12,  13,  and  14,  of  Sec.  19,  T.  29  S.,  R.  19  B.,  Gainesville,  Florida, 
under  said  act  of  July  5,  1884,  upon  his  appeal  from  the  action  of  the 
local  officers,  rejecting  the  same  because  he  had  "  no  claim  of  record 
upon  which  proof  can  be  made  covering  the  land  in  question,"  and  held 
that  in  the  absence  of  an  adverse  claim,  failure  to  file  a  declaratory 
statement  will  not  prejudice  the  right  of  the  settler  to  make  final  proof 
and  payment;  that  said  act  of  July  5,  1884,  governs  the  disposal  of  all 
lands  in  abandoiided  military  reservations,  not  otherwise  disposed  of, 
and  protects  the  rights  of  settlers  prior  to  January  1,  1884,  duly  quali- 
fied to  make  homestead  entry;  that  said  Mather,  if  his  allegations  be 
true,  is  "  entitled  to  off'er  proof,  and  if  in  all  respects  qualified  may 
make  entry,  provided  there  is  no  objection  other  than  those  discussed 
herein." 

On  May  17,  1889,  you  were  advised  that  on  June  4,  1887,  Honorable 
Wilkinson  Call,  a  United  States  Senator,  from  Florida,  filed  in  the  De- 
pai'tment  a  request  tliat  said  case  of  Daniel  Mather  be  reconsidered. 
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for  the  reason  that  a  person  in  tlie  casual  occapation  of  a  house  and 
lot  upon  a  military  reservation  while  the  same  was  under  the  control  of 
the  military  authorities  could  acquire  no  rights  as  a  homestead  settler 
thereon,  and  also  because  a  bill  had  been  reported  upon  favorably  by 
the  Committee  on  Public  Lands  at  the  "  49th  Session,"  to  donu;e  said 
reservation  to  the  town  of  Tampa;  that  pending  the  consideration  of 
said  motion  the  Chairman  of  the  Senate  Committee  on  Public  Lands 
referred  to  the  Department,  for  its  views  thereon,  Senate  Bill  No.  2712, 
"To  donate  to  the  town  of  Tampa  in  Florida  the  Fort  Brooke  military 
reservation  for  the  benefit  of  the  free  schools  and  other  purposes.'* 

Attention  was  called  to  the  report  of  Mr.  Secretary  Vilas  upon  said 
bill,  dated  May  10, 1888,  relative  to  the  status  of  said  reservation,  as 
to  whether  the  same  was,  as  alleged,  within  the  limits  of  the*  city  of 
Tampa,  and  you  were  informed  that: 

In  viow  of  this  information  that  has  been  acquired  by  the  Department,  since  tlie 
rendering  of  the  decision  in  the  case  of  Daniel  Mather,  and  of  the  conflicting  claim 
of  the  widow  of  Edward  S.  Carew,  I  have  thought  proper  to  direct  that  a  hearing 
be  ordered  in  the  ease  of  Mather,  for  the  purpose  of  determining  whether  said  land 
is  included  within  the  limits  of  an  incorporated  town,  or  occupied  for  the  purposes 
of  trnde  and  business,  and  to  determine  the  character  of  Mather's  settlement,  and 
whether  it  was  simply  as  an  occupant  by  permission  of  the  milit'ary  authorities,  and 
to  this  end  I  return  all  the  papers  before  the  Department  in  the  case  of  Mather  and 
also  in  the  case  of  Lizzie  W.  Carew. 

The  hearing  was  duly  had,  and  on  December  20,  1889,  the  local  offi- 
cers rendered  their  joint  opinion  upon  the  evidence  submitted  by  the 
respective  parties. 

In  their  opinion  the  local  officers  state,  that  due  notice  was  sent  to 
Daniel  Mather,  S.  W.  Carew,  Andrew  Stillings  Joel  B.  Myers,  Richard 
Kash,  G.  W.  Kirby,  Frank  0.  Thomas,  Henry  W.  Beach,  John  S. 
Havens,  Julius  Caesar,  Louis  Bell,  W.  B.  Henderson,  Clifford  Herrick, 
E,  B.  Chamberlain,  Marion  M.  Nelson,  Wert  S.  Myers,  and  the  heirs  of 
B.  J.  Hacvkley,  deceased,  also  the  mayor  and  city  council  of  Tampa, 
Florida;  and  that  all  of  the  said  parties  appeared  by  counsel  and  sub- 
mitted their  evidence  in  support  of  their  respective  claims. 

The  local  officers  first  considered  the  claim  of  the  heirs  of  said  Hack- 
ley,  and  found  that  said  B.  J.  Hackley  entered  upon  the  laud  claimed 
by  his  heirs  included  in  said  reservation  in  1824,  under  the  provisions 
of  the  acts  of  Congress  approved  February  5, 1813  (2  Stat.,  797),  and 
April  22, 1826  (4  Stat.,  154) ;  that  said  Hackley  never  relinquished  his 
claim  to  said  land;  that  "Hackley  made  entry  in  good  faith  and  for 
the  purposes  of  securing  a  home"  under  said  acts  of  1813  and  1826, 
and  that  his  claim  is  superior,  in  the  absence  of  any  adverse  claim,  to 
the  claims  made  after  the  abandonment  of  said  reservation  in  1883. 

The  local  officers  further  find  that  said  Mather  went  on  said  reserva 
tion  with  a  man  by  the  name  of  Boss,  with  no  intention  of  making  the 
tJie  laud  his  home,  that  "Matlier's  declaratory  statement  was  filed  as 
Jk  mere  speculation  in  the  joint  interest  of  himself  and  Boss,  without 
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intent  on  the  part  of  either  to  locate  permanently  as  a  pre  emptor  or 
homesteader  on  tbe  land;''  and  that  in  1885  Mather  and  Eosh  aban- 
doned said  reservation  and  have  since  lived  in  Tampa. 

With  reference  to  the  claim  of  Mrs.  Carew,  the  local  officers  report 
that  her  husband,  Edmond  S.  Garew,  made  his  said  entry  on  March  22, 
1883,  which  was  canceled  as  above  set  forth;  that  in  making  said  entry 
Carew  was  acting.as  the  agent  of  said  Senator  Call,  who  furnished  the 
money  to  pay  the  fees  and  Commissioners  in  making  said  entry,  and 
intended  that  the  entry  should  be  for  the  benefit  and  use  of  the  city 
of  Tampa;  that  said  Carew  did  not  make  said  entry  in  good  faith  for 
a  home,  but  under  an  understanding  that  a  part  of  the  land  should  be 
donated  to  the  city  of  Tampa  for  a  park,  and  the  rest  to  be  held  jointly 
with  other  parties  who  were  interested  in  advancing  the  interests  of 
said  city;  that  said  entry  was  not  made  in  good  faith  for  the  purpose 
of  making  the  land  his  permanent  home. 

The  claim  of  Louis  BeU  is  found  to  be  based  upon  his  settlement 
made  with  the  permission:  of  the  military,  but  on  account  of  his  good 
character,  the  local  officers  find  that  ^'the  claim  of  his  wife  and  children 
are  entitled  to  more  consideration  from  the  government  than  any  of  the 
other  'claims  filed  in  this  case." 

The  claim  of  the  city  of  Tampa  is  based  upon  the  fact  that  in  1889 
the  State  of  Florida,  by  legislative  enactment,  merged  the  towns  of 
Tampa  and  North  Tampa  into  one  corporation,  under  the  name  of  the 
city  of  Tampa,  and  extended  the  limits  of  the  city  so  as  to  include  said 
reservation,  and  it  is  claimed  that  the  city  is  entitled  to  said  reserva- 
tion for  a  public  park,  and  such  other  uses  as  may  be  deemed  necessary. 

The  local  officers  find  that  the  incorporated  town  of  Fort  Brooke, 
having  a  mayor  and  council,  adjoins  said  reservation,  and  has  equal 
corporate  rights  with  the  city  of  Tampa;  that  on  January  1, 1883,  and 
also  on  July  5,  1884,  the  towns  of  Tampa  and  North  Tampa  did  not  in- 
clude said  reservation,  but  were  contiguous  thereto,  and  only  included 
said  reservation  under  said  act  of  incorporation  of  1889 ;  testimony  fails 
to  show  that  any  considerable  portion  of  said  reduced  reservation  was 
used  and  occupied  for  trade  and  busine>s 

With  reference  to  the  application  of  William  B.  Henderson,  dated 
Nov.  27, 1883,  to  locate  Gerard  scrip  upon  the  lands  included  within 
said  reservation,  the  local  officers  say — "  It  is  not  clear  that  Gerard 
scrip  can  be  located  upon  other  than  public  lands  already  subject  to 
entry,  and  of  the  minimum  value  of  one  dollar  and  twenty-five  cents 
per  acre."  The  local  officers  did  not  consider  it  necessary  to  review 
in  detail  the  evidence  relative  to  the  other  claims  filed  for  lands  within 
said  reservation,  because  "it  would  be  merely  a  repetition  of  what  has 
already  been  stated  with  reference  to  the  other  claims  referred  to  at 
length." 

The  local  officers,  after  commenting  upon  said  acts  of  Congress,  rela- 
tive to  the  disposition  of  lands  in  military  reservations  in  Florida,  find 
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that  the  status  of  said  reservation  is  the  same  as  when  it  was  relin- 
quished to  this  Department  in  1883;  that  untD  the  necessary  steps  are 
taken  it  cannot  be  disposed  of  under  the  act  of  July  5,  1884,  and  that 
"  those  who  were  up<m  the  reservation  prior  to  or  on  the  1st  day  of 
January,  1884,  were  there  as  squatters,  having  no  legal  claim  or  right 
to  any  portion  of  the  land."  They  further  ^'  recommend  that  all  claims 
now  pending,  either  contest,  pre-emption,  or  homestead,  excepting  the 
claims  of  the  heirs  of  R.  J.  Hackley  and  Louis  Bell,  be  canceled,  and 
that  such  relief  as  may  appear  best  in  the  judgment  and  within  the 
authority  of  the  Department  be  granted  in  the  two  excei)ted  cases  just 
above  named." 

On  December  10, 1890,  you  considered  the  several  appeals  filed  from 
the  decision  of  the  local  officers,  which  you  quote  and  make  a  part  of 
your  own.  You  state  that  the  Mather  case  partially  determines  the 
status  of  said  reservation,  and  that  he  was  entitled  to  offer  his  proofs, 
and,  if  qualified,  make  entry,  "  i)rovided  that  there  is  no  objection  other 
than  those  discussed  herein;"  that  the  evidence  shows  that  Mather 
settled  upon  said  land  with  the  permission  of  the  military  authorities, 
which  was  sufficient  to  identify  him  with  the  cantonment,  and  his  sub- 
sequent removal  to  Tampa  was  an  abandonment  of  any  right  he  might 
have  had  by  reason  of  being  on  the  land  at  the  date  of  the  abandon- 
ment of  the  reservation ;  that  in  addition,  other  rights  had  attached 
long  prior  to  Mather's  claim;  that  Hackley's  settlement,  which  was 
prior  to  the  selection  of  said  reservation,  was  also  prior  to  all  other 
claims,  and  is  fully  protected  by  the  provisions  of  said  acts  of  1826, 
1858  and  July  5,  1884 ;  that  under  the  se(*.ond  section  of  said  act  of  1884, 
if  a  survey  and  appraisal  be  made  and  a  public  sale  ordered,  due  notice 
thereof  must  be  given,  but  where,  under  the  proviso  of  said  section,  a 
settler  is  entitled  to  enter  the  whole  reservation,  there  is  no  necessity 
for  appraisal  or  notice,  and  the  fact  ^^  that  the  land  is  now  within  the 
incorporated  limits  of  Tampa  does  not  affect  the  rights  of  settlers,  ac- 
quired before  the  incorporation,  nor  does  the  fact  that  at  different  times 
business  of  different  kinds  was  conducted  on  the  tract  and  without  his 
consent." 

You  accordingly  rejected  all  the  claims  on  this  tract,  except  that  of 
the  heirs  of  Hackley,  who  were  allowed  in  case  your  decision  became 
final  to  make  entry  under  section  2269,  U.  S.  E.  S.,  subject,  however,  to 
an  application  made  by  the  Supervising  Surgeon-General  of  the  Marine 
Hospital  Service  that  there  be  set  apart  a  certain  described  tract  con- 
taining  five  acres  forthe  use  of  theUnited  States  Marine  Hospital  Serv- 
ice, which  has  not  yet  been  considered  by  you. 

Elaborate  briefs  have  been  filed  by  the  appellants,  and  besides,  the 
questions  at  issue  were  discussed  in  an  oral  argument  had  on  Septem- 
ber 5,  and  6,  1892. 

I  do  not  deem  it  necessary  to  set  out  in  detail  the  grounds  of  error 
alleged  in  the  several  ai)peals.    It  is  urged  on  the  part  of  those  claim- 
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ing  adversely  to  the  heirs  of  said  Haekley  tliat  his  said  settlement  was 
illegal  in  its  inception  and  not  protected  under  the  said  act  of  July  5, 
1884. 

If  Hackley's  claim  to  the  land  be  sustained,  the  others  must  neces- 
sarily fail.  The  facts  relative  to  his  settlement  do  not  appear  to  be 
disputed.  He  went  upon  said  land  in  1823  and  1824,  prior  to  the  selec- 
tion thereof  for  a  military  site  by  Col.  Brooke,  and  was  removed  there- 
from by  the  military  forces  in  possession  of  the  reservation  in  March, 
1824;  that  in  1835  he  filed  in  the  local  office  at  St,  Augustine,  Florida, 
proof  in  support  of  his  claim,  and  afterward,  on  November  27, 1843,  he 
filed  in  the  .Kewmansville  land  office,  same  State,  a  notice  that  he 
claimed  "  the  right  of  pre-emption  to  the  tract  of  land  known  as  Can- 
tonment Brooke,  Bay  of  Tampa,  under  the  pre-emption  act  approved 
April  22, 1826;''  that  in  1845  said  Haekley  died  at  Tallahassee,  in  said 
State,  where  he  had  continued  to  reside  after  being  removed  from  said 
land.  On  October  14,  1887,  the  administrator  of  the  estate  of  said 
Haekley  applied  to  purchase  said  lands,  which  application  was  rejected 
because  the  land  applied  for  is  embraced  in  said  reservation.  Upon  a 
subsequent  hearing,  the  local  officers  tbund  that  Haekley  had  the  prior 
claim,  and  you  awarded  all  the  land  in  said  reservation  to  his  heirs. 

Let  us  first  inquire  what  rights  Haekley  acquired  under  said  act  of 
1826.    The  first  section  of  said  act  provides — 

That  every  person,  or  the  legal  representatives  of  any  person,  who,  being  either 
the  head  of  a  family,  or  twenty-one  years  of  age,  did  on  or  before  the  first  day  of 
January,  in  the  year  one  thousand  eight  hundred  and  twenty-five,  actually  inhabit 
and  cultivate  a  tract  of  land  situated  in  the  Territory  of  Florida,  which  tract  is  not 
rightfully  claimed  by  any  other  person,  and  who  shaH  not  have  removed  from  the 
said  territory,  shall  be  entitled  to  the  right  of  pre-emption  in  the  purchase  thereof, 
under  the  same  terms,  restrictions,  conditions,  provisions  and  regulations  in  every 
respect,  as  are  directed  by  the  act  entitled  '  An  act  giving  the  right  of  pre-emption, 
in  the  purchase  of  lands,  to  certain  settlers  in  the  Illinois  Territory,'  passed  Febru- 
ary the  fifth,  one  thousand  eight  hundred  and  thirteen  (2  Stat.  797). 

By  section  two  of  said  act  of  1813,  persons  claiming  a  preference  right 
of  entry  were  required  to  file  with  the  proper  local  land  officers  a 
notice  particularly  describing  the  quarter  section  which  he  claims,  and 
any  person  entitled  to  a  preference  right  of  purchase,  who  shall  fail  to 
make  entry  of  the  land  claimed  by  him  at  least  two  weeks  before  the 
commencement  of  the  public  sales,  shall  forfeit  his  right,  and  the  land 
claimed  by  him  shall  be  offered  at  public  sale  with  the  other  public 
lands  in  the  district  to  which  it  belongs.  Besides,  by  the  law  in  force 
at  the  date  of  Hackley's  said  settlement,  persons  were  not  allowed  to 
settle  upon  any  of  the  lands  of  the  United  States,  except  as  tenants  at 
will,  under  contract  to  be  entered  into  with  the  local  land  officers. 
See  act  of  Congress  approved  March  3,  1807  (2  Stat.  445),  act  of  March 
30,  1822,  Sec.  9  (3  Stat.,  (554).  There  can  liardly  be  serious  question,  I 
think,  that  when  the  officers  of  the  government  selected  the  site  of 
said  reservation,  Haekley  had  no  right  thiTeto.     His  settlement  was 
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dearly  illegal,  and  by  the  express  terms  of  said  act  of  1826  said  reser- 
vation, being  rightfully  claimed  as  a  reservation,  was  excepted  from 
its  provisions. 

In  the  case  of  Frisbie  v.  Whitney  (9th  Wallace,  187),  the  supreme 
court  held  that  occupation  and  improvement  on  the  public  lands  with  a 
view  of  pre-emption,  confer  no  vested  right  in  the  land  so  occupied; 
that  such  vested  right  is  only  obtained  under  the  pre  emption  laws, 
where  the  purchase  money  has  been  paid  and  the  receipt  of  the  pn)i>er 
land  officer  given  to  the  purchaser,  and  that  until  this  is  done,  Congress 
may  legally  withdraw  the  land  from  entry  or  sale,  though  this  may  de- 
feat the  imperfect  right  of  the  settler.  In  the  opinion  of  the  court,  p. 
196  and  197,  it  is  said— 

The  argamentis  arged  with  mnch  zeal  that  beoaoBe  complainant  did  all  that  was 
in  the  power  of  any  one  to  do  towards  perfecting  his  claim,  he  should  not  be  held 
responsible  for  what  coaid  not  be  done.  To  this  we  reply,  as  we  did  in  the  case  of 
Rector  v.  Ashley  (6  Wallace,  142),  that  the  rights  of  the  claimant  are  to  be  measured 
by  the  acts  of  Congress,  and  not  by  what  he  may  or  may  not  be  able  to  do,  and  if  a 
sound  oonstrnction  of  these  acts  shows  that  he  had  acqnired  no  vested  interest  in 
the  land,  then,  as  his  rights  are  created  by  the  statutes,  they  must  be  governed  by 
their  provisions,  whether  they  be  hard  or  lenient. 

This  ruling  was  re-affirmed  by  the  supreme  court  in  the  Yosemite 
Valley  case  (9th  Wallace,  77),  and  in  Shepley  v.  Cowan  (91  U.  8.,  330- 
337). 

In  the  case  of  Atherton  v.  Fowler  (96  U.  S.,  p.  613-517),  Mr.  Justice 
Miller  said — 

In  the  earliest  stages  of  onr  land  system  no  right  or  interest  conld  be  secnred  by  the 
individual  In  any  public  land  until  it  had  been  surveyed  into  legal  subdivisions.  Kor 
after  this  had  been  done  was  itsnbjeot  to  sale  until,  by  a  proclamation  of  the  President, 
it  was  brought  into  market It  often  occurred  that  emigration,  in  ad- 
vance of  the  readiness  of  the  public  lands  for  these  sales  had  cansed  hundreds  and 
thousands  to  settle  on  them;  and  when  they  came  to  be  sold  at  public  auction,  their 
value,  enhanced  by  the  houses,  fences,  and  other  improvements  of  the  settler,  placed 
them  beyond  his  reach,  and  they  fell  into  the  hands  of  heartless  speculators.  To 
remedy  this  state  of  things  the  pre-emption  system  was  established.  This  at  first 
was  only  applicable  to  lands  which  had  been  surveyed.  But  gradually  this  was 
changed,  until,  in  1862,  pre-emptors  were  allowed,  on  unsurveyed  lands  as  well  as 
those  surveyed.    Act  of  June  2, 1862,  12  Stat.  418. 

The  government  has  never  offered  said  reservation  for  sale.  On  the 
contrary,  the  War  Department  legally  acMngj  presumably  by  direction 
of  the  President,  took  possession  of  said  land  and  continued  in  posses- 
sion thereof  until  it  was  relinquished  to  this  Department  for  disposal 
under  the  laws  then  existing. 

But  there  is  another  reason  why  the  claim  of  Hackley's  heirs  must 
be  rejected.  As  we  have  seen,  he  had  no  vested  right  to  said  land  in 
his  lifetime,  because  his  settlement  was  illegal  in  its  incx^ption,  and,  at 
the  date  of  his  death,  he  had  no  interest  in  said  land  which  could  de- 
scend to  his  heirs.  In  the  case  of  Buxton  v,  Traver  (130  U.  S.  232),  the 
United  States  supreme  court  decided  that  a  settler  upon  public  land, 
in  advance  of  the  public  surveys,  acquires  no  estate  which  he  can  devise 
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by  will,  or  which,  in  case  of  his  death  intestate,  will  fall  to  his  heirs  at 
law,  until,  within  a  specified  time  after  the  snrveys  and  the  return  of 
the  township  plat,  he  files  a  declaratory  statement  such  as  is  required 
when  the  surveys  have  preceded  settlement,  and  performs  the  other  acts 
prescribed  by  law. 
On  page  237  of  the  opinion,  the  court  says — 

Section  2269  of  the  Revised  Statutes,  npon  which  the  plaintiff  rely,  has  no  ap- 
plication to  the  case  presented  by  them.  That  section  was  taken  from  section  2  of 
the  act  of  March  3, 1843,  5  Stat.  620  'to  anthorize  the  investigation  of  alleged  frauds 
under  the  pre-emption  laws,  and  for  other  purposes.'  At  that  time  no  settlement  on 
uusurveyed  lands  was  permitted  by  the  laws  of  the  United  States,  and  the  second 
section  was  intended  to  secure  to  the  heirs  of  the  deceased  pre-emptor  a  claim  to  the 
benctit  of  the  pre-emption  laws,  which  he  had  initiated,  but  not  completed  before 
his  death,  'by  filing  in  due  time  all  the  papers  essential  to  the  establishment  of  the 
same.'  His  executor  or  administrator,  or  one  of  his  heirs  was  in  that  event  allowed 
to  file  such  papers.  No  claim  of  the  deceased  in  this  case  was  lost  by  any  failure  to 
file  the  necessary  papers.  The  time  for  any  papers  to  be  filed  did  not  arrive  during 
his  life." 

Any  claim  for  injury  on  account  of  the  removal  of  Hackley  from  said 
reservation  in  1824  can  be  recognized  only  by  the  legislative  branch  of 
the  government,  for  it  is  clear  that  the  heirs  have  no  claim  for  said 
land  which  can  be  recognized  by  this  Department. 

Having  ai'rived  at  the  conclusion  that  Hackley's  heirs  have  no  claim 
for  said  land,  it  will  be  proper  to  inquire  into  the  legality  of  the  other 
claims  for  said  land. 

The  effect  of  the  filing  of  said  diagram  in  the  local  land  of&ce  on 
March  22, 1883,  was  fully  abjudicated  in  said  departmental  decision  of 
Secretary  Teller  (supra)  affirming  your  action  in  holding  for  cancella- 
tion the  entry  of  Garew  and  the  declaratory  statements  of  Herrick 
and  Bell,  and  holding  that  the  land  cannot  be  disposed  of  until  ordered 
into  the  market  under  the  provisions  of  sections  2364  and  2465,  E«  S.  U.  S. 

Ko  further  action  was  taken  by  the  Department  looking  to  the  final 
disposition  of  said  lauds,  and  Congress,  on  July  5, 1884,  passed  said 
act  relative  to  the  disposition  of  abandoned  military  reservations.  The 
first  section  provides  for  the  transfer  of  abandoned  military  reserva- 
tions to  the  Interior  Department  whenever  they  have,  in  the  opinion  of 
the  President,  become  useless*  Section  two  of  the  same  act  declares 
''That  the  Secretary  of  the  Interior  may,  if  in  his  opinion  the  public 
interests  so  require,  cause  the  said  lands,  or  any  part  thereof,  in  such 
reservations,  to  be  legally  surveyed,  or  to  be  subdivided  into  tracts  of 
less  than  tbrty  acres  each,  and  into  town  lots,  or  both.''  Said  section 
two  further  provides  for  the  appraisement  of  "each  tract  thereof"  by 
a  comrnlssion  of  ''three  competent  and  disinterested  men,"  and  the 
sale  of  said  lots  to  the  highest  bidder  for  cash  at  not  less  than  the  ap- 
praised value  thereof,  nor  less  than  one  dollar  and  twenty-five  cents 
per  acre,  after  due  publication  of  notice  of  said  sale,  with  a  proviso — 

That  any  settler  who  was  in  aetual  occupation  of  any  portion  of  any  such  reser- 
vation prior  to  the  location  of  such  reservation,  or  settled  thereon  prior  to  January 
1041— VOX*  16 32 
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fizftty  eighteen  fanndred  and  eighty-foixr,  in  good  faitli  for  the  parpoae  of  aeonring  • 
borne  and  of  entering  the  same  under  the  general  laws,  and  has  continued  in  anch 
occupation  to  the  present  time,  and  ia,  by  law,  entitled  to  make  a  homestead  entry, 
shall  be  entitled  to  enter  the  land  so  occupied,  not  exceeding  one  hundred  and  sixty 
acres  iu  a  body,  according  to  the  government  surreys  and  subdivisions,  Provide, 
further^  That  said  lands  were  subject  to  entry  under  the  public  land  laws  at  the  time 
of  their  withdrawal. 

By  section  three  of  the  act  provieuoa  is  made  for  the  appraisement  and 
sale  at  pnblie  auction  of  the  improvements,  boildings,  building  mate- 
rials  and  other  property  ^^npon  any  sach  lauds,  subdivisions  or  lots  not 
hereafter  sold  by  the  United  States  authorities,  with  a  proviso 

That  where  buildings  or  improvements  have  been  heretofore  sold  by  the  United 
States  authorities,  the  land  upon  which  snoh  buUdings  or  improvements  are  situate, 
not  exceeding  the  smaUest  snbdivision  or  lot  provided  for  by  this  act,  upon  the  res- 
ervation on  which  said  buildings  or  improvements  are  situate,  shaU  be  offered  for 
sale  to  the  purchaser  of  said  improvements  and  buildings  at  the  appraised  value  of 
the  lands,  and  if  said  purchaser  shaU  fail  for  sixty  days  after  notice  to  complete  said 
purchase  of  lands,  the  same  shall  be  sold  under  the  provisions  of  this  act. 

The  finding  of  the  local  officers  and  your  office,  that  the  entry  of 
Garew  and  the  settlement  of  Mather  were  not  made  in  good  faith,  is 
supported  by  the  evidence,  and  their  claims  were  properly  rejected. 
Kor  will  the  occupation  of  the  land  while  withdrawn  by  Louis  Bell, 
with  the  permission  of  the  military,  constitute  him  a  settler  within  the 
purview  of  said  act  of  1884.  The  application  to  locate  Gerard  scrip 
was  rightly  rejected,  for  the  land  at  that  time  was  segregated  by  said 
entry  of  Garew,  and  the  local  officers  had  been  directed  not  to  allow 
any  entries  or  filings  on  said  reservation. 

It  is  clear  that  none  of  said  claimants  is  entitled  to  enter  any  of  the 
lands  claimed  by  them  under  the  provisions  of  said  act  of  1884,  for  the 
obvious  reason  that  under  the  said  second  proviso  the  lands  were  not 
^<  subject  to  entry  under  the  public  land  laws  at  the  time  of  their  with- 
drawal," and  the  Secretary  of  the  Interior  has  not  proceeded  to  execute 
the  provisions  of  said  act. 

The  reservation  was  not  brought  into  market  in  1860,  but  was  rented 
by  the  Department  to  said  McKay,  for  the  reason  that  the  Gommis- 
fiioner  of  the  General  Land  Office  did  not  propose,  ^^at  present,''  to 
recommend  its  sale. 

No  notice  has  ever  been  given  that  the  reservation  was  subject  to 
settlement  and  entry  under  the  general  land  laws  of  the  United  States. 
Besides,  wh^i  said  executive  orders  of  1877  and  1878  were  made,  the 
action  of  the  Department,  relative  to  the  disposition  of  said  reserva- 
tion, was  suspended,  and  the  local  officers  at  Tallahassee  were  specially 
directed,  on  April  9, 1870,  <^to  allow  no  entries  until  further  directed." 
This  order  was  never  revoked  prior  to  the  issuance  of  said  executive 
orders,  the  price  of  the  land  was  never  fixed  as  required  by  said  act  of 
1864,  and  the  Department  exx)res8ly  decided  that,  prior  to  1883,  the 
land  in  said  reservation  was  not  subject  to  entry  and  settlement,  and 
that  said  filings  and  entry  ^'  were  premature."    It  was  also  said  that 
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<<the  148.11  acres  tliat  only  remain  of  this  reservation-'  may  rightly  be 
regarded  as  an  ^^ isolated  or  disconnected"  tract  under  section  2455, 
before  recited,  which  might  properly  be  ordered  by  you  "into  market 
after  due  notice,"  and  exposed  to  sale.  By  reason  of  its  long  reserva- 
tion and  the  settlement  of  the  surrounding  country,  and  the  building 
of  a  town  near  by  the  tract  in  question  has  become  valuable,  and  these 
numerous  claimants  and  all  others  ought  to  have  an  equal  opportunity 
of  purchase,"  citing  Public  Domain,  249,  and  3  Ops.,  274.  The  same 
doctrine  is  announced  in  Eldred  v.  Sexton,  19  Wall.,  189. 

It  is  manifest,  therefore,  that  the  lands  in  said  reservation  were  not 
sui>ject  to  entry  under  the  public  land  laws  at  the  time  of  their  with- 
drawal, and,  hence,  said  claimants  can  not  claim  protection  under  said 
act  of  1884. 

Under  the  law  as  it  now  stands,  said  reservation  will  be  disposed  o^ 
whenever  ^<  the  Secretary  of  the  Interior  is  of  the  opinion  the  public 
interests  so  require, "  under  the  provisions  of  said  act  of  1884. 

Your  judgment  awarding  said  lands  to  the  heirs  of  said  Hackley  is 
reversed,  but  afbrmed  in  so  far  as  it  rejects  the  other  claims  to  the  land 
in  controversy,  and  action  looking  to  the  disposal  of  said  land  will  be 
deferred  until  you  are  further  advised  by  this  Department. 


PBACnCB-MININa  OLAIM-MIIili  8ITB. 

HABGEOVE  t?.  EOBBETSON. 

CoBLonirlng  deeisioiiB  of  the  local  office  and  General  Land  Office,  where  the  eyldenoe 
ifl  conflicting,  will  not  be  dUtnrbed  on  appeal  unlcM  clearly  wrong. 

A  mill  site  mi^  be  legally  located  prior  to  the  appUeation  £pr  patent  on  th0  mining 
claim  connected  therewith. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Ojjicej  Ifovem- 

her  25^  1892. 

I  have  consideired  the  appeal  of  Bobert  B.  Hargrove  from  your  de^ 
eision  dated  January  18, 1893,  dismissing  his  contest  against  the  min^ 
eral  entry  of  the  John  Arthur  mill^site  made  by  James  0.  Robertson 
on  ^ETovember  26, 1888,  at  the  North  Yakima  land  office  in  the  State  of 
Washington. 

The  record  shows  that  on  June  8,  1886,  said  Bobertson  loeated  the 
John  Ajl^ur  lode  claim,  and  on  January  11, 1887,  tiie  mOl-site,  both 
claims  being  on  unsurveyed  land  in  Okanogan  county  in  said  State; 
that  the  mill-site  location  was  filed  for  record  with  the  recorder  of  Sal* 
mon  Biver  mining  district  on  January  17, 1887,  stating  in  said  notice 
that  said  mill-site  was  located  for  the  John  Arthur  lode;  that  on  July 
6, 1888,  said  Bobertson  filed  hia  application  for  patent,  giving  notice 
thereof  from  July  12,  to  September  13, 1888,  and  no  protest  or  adverse 
claim  was  filed  against  said  application  during  said  period ;  that  on 
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November  26, 1888,  said  Bobertson  entered  said  lode  and  mill-site^  em- 
bracing  lots  nnmbered  37 A  and  B.,  the  same  being  abont  one  mile  apart 
from  each  other;  that  on  September  26, 1889,  said  Hargrove  filed  hfs 
protest  against  the  issuance  of  a  patent  for  said  mill-site,  in  which  he 
alleged  that  the  land  embraced  therein  was  at  the  time  of  its  location 
occupied  as  the  town  site  of  Conconnlly;  that  at  the  date  of  said  pro- 
test, there  were  upon  said  mill-site  three  stores,  one  livery  stable,  one 
barber  shop,  one  hotel,  one  shoe  shop,  one  restaurant,  one  drug  store, 
one  boarding  house,  and  twenty  residences;  that  said  mill-site  was 
fraudulent  in  its  inception,  because  it  was  located  for  the  purpose  of 
speculation;  that  said  Bobertson  surveyed  said  mill-site  into  town  lots 
and  offered  the  same  for  sale,  and  has  also  sold  said  claim  to  one  T.  J. 
McPouald;  that  the  notice  of  application  for  patent  was  not  posted  in 
a  conspicuous  place,  but  at  a  point  remote  from  the  main  traveled  street, 
for  the  purpose  of  concealment.  Upon  said  protest  a  hearing  was  duly 
had  to  determine  whether  said  mill-site  was  actually  located  for  mining 
or  milling  purposes,  and  whether  since  said  location  the  land  has  been 
used  and  occupied  as  a  mill-site  in  the  manner  contemplated  by  law. 
On  April  14, 1891,  the  testimony  having  been  forwarded  to  the  Water- 
ville  Qffice,  the  local  officers  rendered  their  joint  opinion  that  the  charges 
in  said  protest  had  not  been  sustained,  and  recommended  that  the  con- 
test should  be  dismissed  and  the  mill-site  passed  to  patent. 

The  contestant  appealed  from  the  decision  of  the  local  officers,  alleg- 
ing that  said  mill-site  claim  is  illegal  because  (1)  ^Hhe  notices  of  loca- 
tion and  of  application  for  patent  were  not  properly  recorded  or  posted ; " 

(2)  that  ^'no  sufficient  use  of  the  land  for  mill-site  purposes  is  shown;" 

(3)  that  the  land  had  been  appropriated  for  townsite  purposes  before 
any  legal  location  was  ever  made  for  a  mill-site;  and  (4)  that  <<the 
application  for  patent  was  made  for  the  purpose  of  getLlug  title  to  town 
lots  and  not  for  mining  or  milling  purposes." 

In  considering  said  appeal  you  found  that  the  evidence  clearly 
showed  that,  at  the  date  of  the  mill-site  location,  the  land  was  not 
occupied  for  townsite  or  other  purposes;  that  at  the  date  of  said  hear- 
ing the  land  in  question  was  occupied  substantially  as  alleged  in 
said  protest,  but  the  occupants  had  notice  of  said  mill-site  claim,  and 
neither  said  Bobertson  or  his  grantee,  McDonald,  gave  permission  for 
the  occupation  of  said  mill-site,  except  to  one  or  two  persons;  that  the 
allegation  of  fraud  is  not  proven,  nor  is  it  shown  that  Bobertson  and 
McDonald  laid  out  said  mill-site  in  town  lots  and  offered  them  for  sale; 
that  the  notice  of  application  for  patent  was  sufficient,  and  was  posted 
in  '*a  conspicuous  place,"  as  required  by  law;  that  the  ore  obtained 
from  the  John  Arthur  lode  is  of  such  a  low  grade  as  to  render  it  uncer- 
tain as  to  what  kind  of  machinery  is  required  to  treat  it  properly;  that 
the  evidence  fails  to  show  that  said  mill-site  was  not  used  for  mining 
or  milling  purposes,  and  you  concur  with  the  recommendations  of  the 
local  officers  that  said  contest  should  be  dismissed. 
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The  appeal  from  your  decision  contains  ten  specifications  of  error 
which  may  be  summarized  as  follows: 

(1)  In  holding  that  the  notice  of  said  application  was  duly  posted. 
(2)  in  finding  that  the  location  of  said  mill-site  was  duly  made,  and  at 
the  date  thereof  the  lands  covered  thereby  were  not  occupied  for  town- 
site  purposes.  (3)  In  not  finding  that  a  location  of  a  mill-site  cannot 
be  made  apart  from  an  application  for  patent  upon  the  mining  claim  to 
which  said  mill-site  is  appurtenant.  (4)  In  holding  that  it  was  not 
proven  that  claimant  or  his  transferee  consented  to  the  erection  of 
buildings  on  said  mill-site  and  the  same  was  located  for  speculative 
purposes,  and  not  used  for  mining  or  milling  purposes.  (5)  In  holding 
that  the  burden  of  proof  is  upon  the  contestant  to  show  that  said  mill- 
site  was  not  used  for  mining  and  milling  purposes,  since  the  entry -had 
been  suspended  and  the  entryman  called  on  for  proof  upon  this 
point.  (6)  In  not  holding  that  said  location  and  entry  were  illegal  be- 
cause the  location  was  not  preceded  by  occupation  of  the  land  for  mill- 
ing purposes,  and  the  entry  was  admitted  by  Robertson  to  have  been 
made  for  the  common  use  of  several  mining  claims. 

A  careful  examination  of  the  testimony  shows  that  the  evidence  as 
to  the  occupation  of  said  mill-site  for  milling  purposes  is  conflicting^ 
and  in  such  cases  the  concurring  conclusions  of  the  local  officers  and 
your  office  will  not  be  disturbed,  unless  clearly  wrong.  Oreswell  Min- 
ing Co.  t;.  Johnson  (8  L.  D.,  440);  Chichester  t?.  Allen  (9  L.  D.,  302); 
Collier  t?.  Wyland(10  L.  D,,  96);  Cleveland  v.  North  (11  L.  D.  344); 
Darragh  v.  Holdman  (id.,  409);  Tyler  v.  Emde  (12  L.  D.  94);  Watkins 
et  al.,  V.  Garner  (13  L.  D.,  414). 

I  do  not  deem  it  necessary  or  advisable  to  comment  in  detail  upon 
the  testimony  of  each  witness  in  the  case,  for  it  does  not  appear  that 
the  findings  of  fact  concurred  in  by  you  are  "  clearly  erroneous."  But 
counsel  stoutly  contend  that  the  validity  of  said  location  is  a  question 
of  law,  and  that  you  failed  to  rule  upon  that  point  made  by  them  in  their 
appeal  from  the  local  office,  namely,  <<  that  the  law  makes  no  provision 
for  the  location  of  a  mill-site,  apart  from  or  prior  to  the  application  for 
patent  on  the  mining  claim."  This  contention  cannot  be  sustained.  It 
does  not  follow  that  because  you  did  not  discuss  the  point  made  by 
counsel  in  his  brief,  as  to  the  want  of  authority  to  locat.e  a  mill-site 
prior  to  application  for  patent,  said  contention  was  not  considered.  It 
necessarily  follows,  if  your  judgment  be  correct,  that  a  location  of  a 
mill-site  may  be  made  prior  to  the  application  for  patent.  Patents  for 
mill-sites  are  authorized  by  Sec.  2337,  Revised  Statutes  of  the  United 
States,  which  provides : 

Where  non-mineral  land  not  ooutignoas  to  the  yein  or  lode  is  used  or  occupied  by 
the  proprietor  of  such  vein  or  lode  for  mining  or  milling  purposes,  such  non-adjaceut 
or  surface-ground  may  be  embraced  and  included  in  an  application  for  a  patent  for 
snoh  vein  or  lode,  and  the  same  may  be  pat-ented  therewith,  subject  to  the  same  pre- 
liminary requirements  as  to  survey  and  notice  as  are  applitsable  to  veins  or  lodes ;  but 
no  location  hereafter  made  on  such  non-adjacent  land  shaU  exceed  five  acres,  and 
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payment  for  the  same  must  be  made  at  the  same  imte  as  fixed  by  this  dieter  for  tha 
aoperficies  of  the  lode.  The  owner  of  a  quartz-mill  or  lednctioB  worics,  not  owniag 
a  mine  in  connection  therewith,  may  also  receive  a  patent  for  his  aull-sitoy  as  pro- 
Tided  in  this  section. 

It  is  evident  that  said  section  mnst  be  constmed  to  aathorize  loca- 
tion of  mill-sites  prior  to  the  application  for  patent,  becaase  it  specially 
insists  upon  ^<  the  same  preliminary  requirements  and  notice  as  are  ap- 
plicable to  veins  and  lodes,"  and  restricts  fatare  locations  to  five  acres, 
and  requires  ^^  payment  for  the  same  at  the  same  rate  as  fixed  by  this 
chapter  for  the  superficies  of  the  lode."  It  will  not  be  denied  that  the 
basis  of  a  mineral  claim  is  the  due  location  thereof,  and  the  practice  of 
the  land  department  has  uniformly  been,  as  I  am  informed,  to  require 
evidence  of  the  due  location  of  the  mill-site  prior  to  the  publication  of 
notice  of  application  for  patent  therefor. 

In  the  case  of  Bico  townsite  (1  L.  D.,  556, 557)  my  predecessor  said: 
<^It  is  true  that  the  statute  is  silent  as  to  the  location  of  mill-sites;  but 
it  IS  not  unreasonable  to  suppose  such  location  must  be  made  substan- 
tially as  that  of  a  mining  claim." 

In  this  case  there  was  a  contest  between  the  townsite  entrymen  and 
the  mill -site  protestants  who  had  located  their  claims  prior  to  the  town- 
site  entry.  The  claim  of  the  protestants  was  rejected  because  '^  there 
is  no  evidence  of  a  lode,  vein,  or  claimants  therefor,  except  as  appears 
in  the  protest  of  the  mill-site  claimants  against  issue  of  patent  to  the 
townsite.  The  case  of  Esler  et  aL  v.  Townsite  of  Cooke  (4  L.  D*,  212) 
was  also  a  contest  between  the  protestants,  who  were  mill-site  claim- 
ants, and  said  townsite,  and  the  statement  is  made  that  ^'  the  protest- 
ants aver  that  each  mill-site  was  located  in  connection  with  a  distinct 
lode  claim.  So  also  in  the  case  of  the  Sierra  Grande  Mining  Co.  v. 
Crawford  (11  L.  D.,  338)  it  appears  that  said  company,  on  March  24, 
1885,  located  the  Sierra  Grande  Mill-site,  in  connection  with  the 
^'  Annie  P."  lode  claim,  and  filed  application  for  patent  on  July  3,  same 
year. 

The  allegation  of  error  in  holding  that  the  burden  of  proof  was  upon 
the  contestant  to  prove  the  truth  of  liis  charges,  because  the  entry  had 
been  suspended,  is  also  without  force. 

The  eifect  of  your  order  of  July  13,  1890,  directing  a  hearing,  after 
having  secured  thesupplementary  proof  called  for  by  your  letter  dated 
July  24,  1889,  was  to  place  the  burden  of  proof  upon  the  contestant. 
Nor  is  the  allegation  of  the  appellant  that  ^^  it  was  admitted  by  Kob- 
ertHon  that  the  same  was  made  for  the  common  use  of  several  mining 
claims  "  confirmed  by  the  record  of  the  testimony  in  the  case. 

A  careful  consideration  of  the  whole  record  fails  to  show  sufficient 
error  to  warrant  the  cancellation  of  said  entry,  and  your  decision  dis- 
missing said  contest  must  be,  and  it  is  hereby,  afi^*med« 
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PHE-£MPTION  BNTRY-CONFrRMATION. 

HABYET  V.  MCEJEE  ET  AL. 

A  pre-emption  entry  is  not  confirmed  by  section  7,  act  of  March  3, 1891,  where  at 
the  date  of  final  certificate  the  homestead  entry  of  another  for  the  same  land 
exists  of  record. 

Secretary  Nolle  to  the   Commissioner  of  the  General  Land  Office^  No- 
vember 26j  1892. 

This  is  a  petition  filed  by  Swan  and  Smith  and  Ben.  S.  White,  trans- 
ferees of  Fred  McKee,  praying  that  the  record  in  the  above  stated  case 
may  be  certified  to  the  Department  under  rules  83  and  84  of  Bales  of 
Practice, 

The  petition  and  accompanying  exhibits  show  the  following  facts: 

On  May  8, 1885,  Fred  McKee  filed  pre-emption  declaratory  statemeut^ 
for  the  SE.  J  of  the  SE.  J,  Sec.  28,  and  the  E.  J  of  the  NE.  J  and  the  SW. 
4  of  the  KB.  i,  Sec.  33,  T.  64  N.,  E.  16  W.,  Duluth,  Minnesota.,  alleging 
settlement  January  29,  1885,  and  offered  final  proof  upon  the  same 
August  16, 1886.  The  printed  notice  of  the  inteution  to  offer  final 
proof  contained  a  citation  to  Armour  Harvey  to  appear  and  show  cause 
why  the  proof  should  not  be  allowed,  the  said  Harvey  having,  prior 
thereto,  to  wit,  on  March  26, 1886,  made  homestead  entry  of  the  tract. 

Harvey  failed  to  appear  or  protest  against  the  acceptance  of  said 
proof  and  final  certificate  issued  to  McKee,  but  your  office,  on  Septem- 
ber 25, 1889,  allowed  Swan  and  Smith  sixty  days  in  which  to  show 
oause  why  patent  should  not  issue  on  McKee's  entry. 

Upon  a  corroborated  affidavit  filed  by  Harvey,  showing  that  McKee 
failed  to  comply  with  the  law,  a  hearing  was  ordered,  and  upon  the 
testimony  taken  at  the  hearing  the  local  officers,  on  June  10, 1891,  found 
that  McKee  never  actually  resided  upon,  improved,  or  cultivated  the 
land;  that  his  entry  was  firaudulent  and  speculative;  that  plaintiff 
abandoned  the  land  after  two  or  three  visits,  and  both  entries  should 
be  canceled. 

Harvey  filed  an  appeal  from  this  decision  within  the  time  required, 
but  the  defendant  did  not  file  his  appeal  until  after  the  thirty  days 
allowed  by  the  rule  had  expired  from  notice  of  the  decision. 

On  April  2, 1892,  counsel  for  James  H.  Swan  and  Ira  O.  Smith,  trans- 
ferees, filed  a  motion  to  dismiss  the  proceedings  against  McKee's  entry, 
and  asking  that  it  be  confirmed  under  the  act  of  March  3, 1891  (26  Stat., 
1095),  upon  the  ground  that  no  proceedings  were  instituted  against  the 
entry  within  two  years  after  issuance  of  final  certificate. 

Yon  denied  said  motion,  holding  that  the  entry  of  Harvey,  existing 
at  date  of  final  certificate,  was  an  adverse  claim,  and  affirmed  the  deci- 
sion of  the  local  officers,  and  held  the  entry  of  McKee  for  cancellation. 

The  defendants  not  having  appealed  from  the  decision  of  the  local 
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officers,  they  were  denied  the  right  of  appeal  firom  your  deeisioD,  and 
this  petition  is  filed  to  correct  the  errors  alleged  to  haye  been  com- 
mitted. 

No  decision  should  have  been  made  against  the  right  of  appeal  until 
it  was  tendered,  but,  uxK>n  a  fnD  consideration  of  the  &cts  presented 
by  the  petition  and  accompanying  exhibits,  I  see  no  error  in  the  ac- 
tion of  yonr  office  in  canceling  the  entry  of  McKee  and  in  holding  that 
it  is  not  subject  to  confirmation  under  the  act  of  March  3, 1891. 

Although  Harvey  failed  to  appear  and  protest  againsttheallowanceof 
HcEuee'sentry,  yet,  as  his  homestead  entry  remained  of  record,  there  was 
no  error  in  allowing  him  sixty  days  to  show  cause  why  his  entry  should 
not  be  canceled.  As  the  cause  shown  by  his  affidavit  did  not  depend 
ui)on  the  question  of  priority  of  right  between  McKee  and  Harvey,  but 
attacked  the  validity  of  the  entry  of  McKee,  showing  that  it  was  firaud- 
ulent,  and  that  McKee  did  not  comply  with  the  law,  a  hearing  was 
properly  ordered  and  the  entry  was  properly  canceled  ui)on  the  proof 
submitted. 

The  petitioners  not  only  failed  to  appeal  fix>m  this  decision  within 
the  time  required  by  the  rule,  but  rely  in  their  petition  mainly  upon 
the  ground  that  no  adverse  proceedings  were  commenced  within  two 
years  fix>m  the  date  of  McKee's  entry,  and  that  your  office  had  no  au- 
thority to  allow  Harvey  sixty  days  within  which  to  show  cause  why 
his  entry  should  be  canceled.  They  do  not  pretend  to  defend  the  entry 
of  McKee,  and  allege  no  error  in  holding  that  it  was  fraudulent  and 
that  he  fedled  to  comply  with  the  law,  but  rely  upon  the  confirmatory 
provisions  of  the  a^t  of  March  3, 1891. 

I  see  no  error  in  holding  that  the  entry  of  Harvey  remaining  of  record 
was  such  an  adverse  claim  as  would  defeat  the  right  to  confirmation^ 
and  the  petition  is  therefore  refused. 


MINING  CI4AIM— EXCLUDED  LANDS-MIIiL  SITE. 

Michael  Howabd. 

A  mineral  entry  shonld  not  be  allowed  for  a  lode  claim  that  inolndes  land  embraced 
within  a  senior  location,  or  is  intersected  by  an  excladed  mill  site. 

Secretary  Ifohle  to  the  OommisHoner  of  the  General  Land  Office^  Novem- 
ber 26y  1892. 

On  October  22, 1891,  Michael  Howard  made  mineral  entry  (I^o.  3871 
of  the  mining  claim  known  as  the  ^^  Howard  No.  1,  Howard  Ko.  2  and 
Howard  No.  3  lode/'  located  in  the  unsubdivided  township  No,  3  S.,  R, 
74  W.,  6  P.  M.,  designated  as  lot  No.  6799,  and  embracing  7,540  acres, 
in  the  Montana  mining  district,  Clear  Greek  county,  Colorado,  subject 
to  sale  at  the  Central  City  land  district,  Colorado. 


DEGISI0N8  BELATING  TO  THE  PUBLIC  LANDS.  505 

The  said  mining  claim  embraces  three  separate  original  locations  as 
follows:  The  Howard  No.  2  was  originally  located  by  A.  K.  Bobinson 
and  James  Lang  Jnly  2,  1883,  as  the  Victor  Hugo  lode,  on  discovery, 
made  April  13, 1883.  The  Howard  No.  1  was  originally  located  by 
Michael  Howard  and  William  H.  Lane  as  the  Beamer  lode,  on  Angast 
8, 1884,  on  discovery  made  Jnne  16, 1884.  The  Howard  No.  3  was 
originally  located  by  Michael  Howard  and  William  H.  Lane  as  the  Ap- 
plin  lode,  on  Angast  8, 1884,  on  discovery  made  Jnne  26, 1884. 

These  three  claims  were  relocated  by  said  Howard  on  December  1, 
18d0,  under  their  present  names  as  above  given,  and  without  waiver  of 
any  rights  acquired  by  said  former  locations.  The  papers  were  duly 
transmitted  to  your  office. 

By  your  letter  of  February  9, 1892,  said  entry  was  held  for  cancella- 
tion as  to  the  Howard  No.  2  lode,  on  the  following  grounds: 

In  this  case  the  Biirvey  would  go  to  show  that  as  a  matter  of  fact  the  diBcovery 
shaft  of  the  Howard  No.  2  claim  is  sunk  upon  the  lode  disooyered  upon  the  Howard 
No.  1  claim^  and  that  patent  is  sought  for  two  claims  where  only  one  lode  has  been 
discovered.  Further,  the  Howard  No.  2  olaim  is  intersected  by  two  excluded  mill- 
sites,  surveys  Nos.  895  B  and  6251  B. 

A  motion  was  filed  for  a  review  of  your  order  of  cancellation,  and  in 
answer  thereto,  accompanied  with  the  affidavit  of  said  Howard,  in 
which  it  is  alleged,  inter  alia. 

That  as  depth  is  gained.  No.  1  and  2  separate,  going  in  entirely  different  direc- 
tions, and  that  Howard  No.  2  is  a  distinct  and  separate  property  from  No.  1,  and  is 
older  in  point  of  location  and  discovery  than  No.  1,  and  that  the  discovery  shaft  of 
No.  1  is  far  to  the  west  of  any  conflict  with  either  surface  lines  or  vein  of  the  No.  2. 

This  motion  makes  no  sufficient  answer  to  the  point  that  said  claim 
No.  2  crosses  two  excluded  millsites. 

By  letter  of  March  19, 1892,  you  denied  said  motion. 

An  appeal  now  brings  the  case  before  me. 

The  plat  shows  that  there  are  two  objections  to  allowing  the  entry 
as  made. 

First  The  Howard  No.  1  projects  its  east  end  into  No.  2,  contrary  to 
Bee.  2322,  of  Bevised  Statutes,  which  requires  mineral  locations  to  be 
made  "  on  the  public  domain."  Circular  of  December  4, 1884  (3  L.  D., 
640);  Engineer  Mining  and  Developing  Co.  (8  L.D.,  361);  Correction 
Lode  (15  L.  D.,  67). 

Second.  The  Howard  No.  2  crosses  two  excluded  millsites.  By  Sec. 
2337,  Bevised  Statutes,  millsites  must  be  located  upon  <^  non-mineral 
land."  Mineral  Circular  of  October  31, 1881,  Bule  75,  Alta  MiU  Site 
(8  L.  D.,  195). 

The  applicant,  by  excluding  these  millsites  practically  admits  that 
they  are  properly  located  upon  non-mineral  land.  The  cancellation  of 
the  entry  as  to  the  Howard  No.  2  claim  is  one  mode  of  eliminating 
these  objections.  Another  mode  would  be  to  resurvey  the  Howard 
Ho.  1  claim,  making  that  claim  terminate  at  its  eastern  end  ^^  where 
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the  lode  in  its  onward  course  or  strike  intersects  the  exterior  bound- 
ary/' of  the  Howard  No,  2  claim;  and  also  to  resurvey  the  Howard 
"So,  2  claim,  making  it  terminate  at  its  eastern  end  *'  where  the  lode  in 
its  onward  course  or  strike  intersects  the  exterior  boundary  "  of  said 
excluded  millsites. 

The  s^plicant  is  allowed  thirty  days  after  notice  of  this  decision  in 
which  to  make  his  election  whether  he  will  abide  by  your  decision,  or 
make  the  resurveys  herein  indicated.  If  he  makes  no  election  within 
said  x)eriod  your  judgment  will  stand  affirmed. 


BKLINQUISHMKNT— DEATH  OF  ENTRYMAN". 

Confab  v.  Confab. 

A  TelinqTiisliment  of  a  homestead  entry,  not  presented  daring  the  lifetime  of  the  en- 
tryman,  should  not  be  subsequently  accepted  against  the  protest  of  his  widow. 

Secretary  Koble  to  the  Commissioner  of  fke   General  Land  Office^  No- 

vember  J26,  1892. 

I  have  considered  the  case  of  Nancy  Oonfar,  widow  of  William  Con- 
far,  deceased,  v.  Louis  B.  Confar,  on  appeal  by  tiie  latter  from  your  de- 
cision of  February  20, 1891,  refuningto  place  on  file  the  relinquishment 
of  William  Confar,  and  refusing  the  entry  of  Louis  B.  Confar  for  the 
SW.  i  of  the  NW.  i,  and  KW.  J  of  SW.  J,  Sec.  26,  and  the  SE.  J  of 
NB.  i  and  KB.  i  of  SB.  J,  Sec  27,  T.  33  K.,  B.  1  B.,  Durango,  Colorado 
land  district 

On  December  27, 1887,  William  Confar,  now  deceased,  made  home- 
stead entry  for  this  land.  He  was  a  widower  who  had  several  children 
of  full  age.  On  April  6, 1890,  he  was  married  to  Fancy,  the  protest- 
ant.  Confar  died  on  the  18th  day  of  September  following.  On  the  day 
preceding  his  death,  he  executed  a  relinquishment  of  his  entry  before  the 
judge  of  Archuleta  county,  Colorado,  and  delivered  it  to  his  son,  Louis 
B.  Confar.  On  November  11,  following,  the  son  sent  the  same  to  the 
local  office  with  his  application  to  make  homestead  entry  for  the  land. 
The  local  officers  returned  the  application  because  the  relinquishment 
was  signed  "  Wm.,*^  instead  of  "William."  On  the  20th  of  the  same 
month,  Fancy  Confar  filed  a  protest  against  the  filing  of  said  relinquish- 
ment, supported  by  her  affidavit  uncorroborated,  averring  that  the  said 
relinquishment  was  a  fraud  and  forgery;  that  if  William  Confar  ever 
did  sign  it,  the  same  was  done  while  he  was  unconscious,  in  a  dying 
condition,  and  he  signed  it  under  undue  influence,  and  she  charges  a 
conspiracy  between  Louis  Confar  and  BarzellaPrice,  county  judge,  who 
was  father-in-law  of  Louis  Confar.  Thereupon  Louis  filed  a  number  of 
affidavits  tending  to  show  that  William  Confar  usually  wrote  his  name 
<^  WnLy"  instead  of  Willianu    Further^  that  the  relinquishment  was 
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signed  aud  acknowledged  while  William  Gonfar  was  entirely  rational. 
To  this  point  is  the  affidavit  of  the  physician  who  attended  him  and 
who  was  present  and  says  he  saw  William  write  his  n^ae,  also  that  he 
talked  with  him,  and  had  previously  talked  with  him  on  the  subject* 
Also  the  affidavits  of  several  neighbors^  two  of  whom  were  with  Gonfar 
the  last  twelve  hours  of  his  life,  all  of  which  tended  to  show  that  Wil- 
liam Gonfor  was  of  sound  mind  and  memory  when  he  executed  the 
paper. 

The  local  officers  held  that  as  the  reliaquishment  had  not  been  filed 
during  the  life  time  of  the  entr^man,  that  it  could  not  be  filed,  and  was 
of  no  value,  and  they  r^ected  it,  from  which  action  Louis  Gonfar  ap- 
pealed. Your  office  affirmed  this  action,  citing  three  cases  in  support 
of  your  decision.  From  this  decision  Gonfar  appealed  to  the  Depart- 
ment. 

This  statement  of  the  facts  in  the  case  shows  that  the  relinquishment 
was  not  presented  or  entered  of  record  during  the  life  time  of  William 
Gonfar;  at  his  death  the  law  cast  the  homestead  rights  upon  his  widow* 

In  Wiley  v.  Raymond  (6  L.  D.,  246),  it  was  held  (p.  248)  '<  A  relin- 
quishment amounts  to  nothing  so  far  as  releasing  the  land  is  concerned 
until  it  is  filed,"  This  was  followed  in  Webb  v.  Loughrey  (9  L.  D.,  440). 

The  relinquishment  was  to  the  government,  not  to  Louis  B.  Gonfar, 
and  he  is  not  in  position  to  insist  upon  it  being  filed,  as  against  the 
protest  of  the  widow  of  William  Gon&r.  Your  decision  is  therefore 
affirmed. 


CONFIRMATION— TIMBER  CULTirBB  ENTRY. 

WOia)ER  V.  Brun. 

The  fact  that  the  entryman  did  not  fully  comply  with  the  law  in  the  matter  of  tree 
planting  will  not  defeat  cotifirmation  of  a  timber  cnlture  entry,  for  the  benefit 
of  a  transferee,  nnder  secUon  7,  act  of  March  S,  1891. 

First  Asaistcmt  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Offioe^  November  28 j  1892. 

Joseph  Brun  made  timber  culture  entry  for  the  S.  ^  of  the  SW.  J  of 
Sec.  24,  T.  26  S.,  B.  11 W.,  Lamed  land  district,  Kansas,  on  the  18th  of 
March,  1879,  and  made  final  proof,  and  received  final  certificate  for  the 
same  on  the  26th  of  March,  1887. 

On  the  13th  of  April,  1887,  Brun  and  his  wife  executed  a  mortgage 
upon  said  land  to  the  Showalter  Mortgage  Company,  for  $700,  which 
mortgage  was  afterwards  transferred  to  Lewis  A.  Leland. 

On  the  30th  of  May,  1889,  B.  F.  Wonder  filed  affidavit  of  contest 
against  said  entry.  After  a  hearing,  the  local  officers  recommended  that 
said  contest  be  dismissed.  From  such  decision  Wonder  appealed. 
While  said  appeal  was  pending  in  your  office,  Leland  petitioned  that 
said  entry  be  confirmed  and  patented  under  the  provisions  of  section 
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seven  of  the  act  of  March  3, 1891.  (26  Stat.^  1096).  With  his  petition 
he  submitted  satisfactory  proof  that  he  was  the  owner  of  the  mortgage 
execatedby  Bran  and  his  wife,  which  was  still  unpaid,  and  a  lien  npon 
said  land.  A  copy  of  said  motion  was  served  upon  the  attorney  for 
Wonder,  who  made  no  reply,  and  interposed  no  objection. 

On  the  15th  of  December,  1891,  yon  decided  that  the  facts  set  forth 
by  Leland  in  his  motion,  brought  the  case  within  the  operations  of  said 
act,  and  stated  that  the  land  would  be  passed  to  patent  in  the  regular 
course  of  office  business,  should  your  decision  become  flnaL  From 
such  decision  Wonder  appeals  to  the  Department. 

The  incumbrance  upon  the  land  in  question,  originated  after  final  en- 
try, and  prior  to  the  first  day  of  March,  1888.  Section  seven  of  the 
act  of  March  3, 1891,  says  that  such  entries  shall  be  confirmed  and 
patented,  where  no  fraud  is  shown  on  the  part  of  the  incumbrancer. 
In  the  case  at  bar  it  is  not  charged  that  the  mortgage  was  not  given 
for  a  valuable  consideration,  or  that  the  mortgagee  was  not  a  bona 
fide  incumbrancer,  or  that  Leland  is  not  the  owner  and  holder  of  said 
mortgage  for  value.  The  appellant  simply  claims  that  the  entryman 
had  only  four  and  one-half  acres  planted  to  trees  when  he  made  his 
final  proof,  and  that  he  should  have  had  five  acres  so  planted. 

In  the  case  of  Peterson  v.  Gamerou  et  al.  (13  L.  D.,  581),  it  was  held 
that  failure  to  comply  with  the  law  on  the  part  of  theentryman,  or  want 
of  good  faith  on  his  part,  and  that  of  his  immediate  transferee,  will  not 
defeat  confirmation  under  section  7,  act  of  March  3, 1891,  for  the  pro- 
tection of  a  subsequent  bona  fide  incumbrance,  executed  after  final 
entry  and  prior  to  March  1, 1888. 

In  Axford  v.  Shanks,  on  review,  (13  L.  D.,  292),  it  was  said:  In  the 
enactment  of  the  body  of  section  7,  act  of  March  3, 1891,  Congress  con- 
templates the  relief  of  incumbrancers  and  purchasers  described  therein, 
and  the  illegality  of  the  entry,  or  the  pendency  of  a  contest,  does  not 
defeat  confirmation  thereunder.  The  same  doctrine  was  held  in  the 
case  of  Eenoyer  v,  Gardner  et  al.  on  page  181  of  the  same  volume,  and 
In  Witcher  v.  Conklin  (14  L.  D.,  349). 

The  decision  appealed  from  wa«  justified  by  the  showing  made  by 
Leland  upon  his  motion  for  confirmation,  and  is  accordingly  affirmed* 
Upon  proof  being  furnished  your  office,  that  he  is  still  the  owner  of 
said  mortg'age,  and  that  the  same  has  not  been  paid  since  said  motion 
to  confirm  was  made,  patent  will  issue  for  the  land  as  provided  in  said 
act. 
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MINING  CLAIM— PROTEST— CHABACTEB  OF  LAND. 

Houghton  v.  MoDebmott,  et  al. 

A  protestant  against  a  mineral  entry,  who  alleges  the  land  to  be  agripultural  in 
character,  is  not  entitled  to  an  order  for  a  hearing  in  the  absence  of  a  specitio 
showing  that  said  land  was  in  fact  agricultoral  at  the  date  of  application  for 
mineral  patent,  where  the  record  discloses  that  the  mineral  applicant  made  the 
requisite  showing  as  to  the  character  of  said  land. 

Secretary  Ifoble  to  the  Oommissioner  of  the  General  Land  Office^  Novem- 
ber 29^  1892. 

On  January  27, 1887,  John  McDermott  and  six  others  made  mineral 
entry  QSo.  1503)  at  Helena,  Montana,  ot  mineral  claim  designated  as 
lot  No.  42  in  the  unsurveyed  township  N"o.  6  N.,  E.  6  W.,  known  as  the 
Placer  Mining  Claim,  embracing  132.05  acres. 

On  September  26, 1887,  Horace  S.  Houghton  filed  a  protest  against 
said  entry,  alleging  in  part  as  follows: 

I  have  lived  npon  said  premises  for  the  period  of  one  and  a  half  years  last  past, 
and  now  reside  thereon.  At  no  time  since  my  acquaintance  with  said  land  has  any 
mining  work  been  done  thereon.  I  have  raised  hay  and  vegetables  upon  said  land, 
and  the  same  with  proper  cultivation  produces  crops  of  hay  and  vegetables  in  pay- 
ing quantities.  My  acquaintance  with,  and  examination  of,  said  land  is  such  as  to 
satisfy  me  that  the  said  land  is  of  no  value  for  mining  purposes,  that  it  will  not  pay 
to  work  the  same,  and  that  it  is  much  more  valuable  for  agricultural  purposes  than 
for  mining  purposes. 

This  protest  was  duly  corroborated. 

By  letter  of  October  29, 1891,  you  held  that: 

In  view  of  the  record  showing  made  by  the  claimants,  I  do  not  consider  the  allega- 
tions of  protestant  sufficient  to  Justify  an  investigation  by  this  office.  Said  protest 
is  dismissed. 

On  December  17, 1891,  said  Houghton  filed  a  motion  for  a  review  and 
reconsideration  of  said  decision,  but  by  letter  of  April  11, 1802,  you  de- 
clined to  review  your  judgment  for  the  reason  that  said  motion  <<  does 
not  set  forth  any  new  facts  or  evidence  to  be  considered  as  the  basis 
of  review." 

An  appeal  now  brings  the  case  before  me. 

The  specifications  of  error  assign  the  following,  to  wit: 

First.  It  was  error  to  hold  that  the  affidavits  were  not  sufficient  upon  which  to 
base  an  order  for  a  hearing. 

Second.  It  was  error  to  deny  the  right  to  a  hearing,  as  it  was  a  denial  of  a  substan- 
tial right,  and  was  therefore  not  interlocutory. 

It  appears  from  the  record  that  the  mineral  claimants  applied  for  a 
patent  on  March  11, 1874.  The  entry  was  delayed  to  obtain  formal 
proof  of  location,  citizenship  of  the  claimants,  etc. 

The  field  notes  and  report  of  the  deputy  mineral  surveyor  filed  on 
said  March  11, 1874,  describe  the  claim  as  follows: 

This  mine  Is  a  placer,  bearing  gold.  There  have  been  several  prospecting  shafts 
■unk^  a  head  ditoh  firom  Bock  Creek  to  the  bar  on  Boulder  Creek  constructed,  and 
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two  pitB  have  been  worked  oat.  There  u  a  cabin  on  the  chiim.  I  judge  that  the 
Talne  of  the  labor  and  improyements  on  this  claim  exceed  one  thonsand  &ye  hundred 
dollars. 

From  a  report  of  a  deputy  mineral  surveyor,  made  May  27, 1887,  it 
apx)ears,  inter  alia^  that: 

The  land  embraced  by  this  claim  is  yalnable  for  the  placer  gold  it  contains.  Abont 
forty  acres  will  raise  good  hay,  bat  no  other  crop,  as  tbe  claim  is  too  high.  It  has  no 
Talue  as  a  seat  for  a  town,  nor  has  it  any  municipal  Talue.  Its  value  as  mineral 
ground  is  far  greater  than  its  agricultural  value. 

Protestant,  upon  his  own  showing,  did  not  reside  upon  the  land  until 
about  March  26, 1886,  or  twelve  years  after  the  applicants  applied  for  ( 

a  patent,  and  when  he  had  full  notice  from  the  public  records  and  the 
works  upon  the  land  that  it  was  claimed  as  mineral  land.  He  then 
lived  there  a  year  and  a  half  before  raising  the  question  of  the  character 
of  the  land,  waiting  until  eight  months  after  the  mineral  entry  waA 
made  before  filing  his  protest. 

Section  2325  of  the  Revised  Statutes  provides  in  what  manner  a  pat- 
ent may  be  obtained.  After  the  requirements  of  the  statute  have  been 
complied  with,  the  last  clause  of  said  section  provides  that  ^'  thereafter 
no  objection  from  third  parties  to  the  issuance  of  a  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  failed  to  comply  with 
the  terms  of  this  chapter." 

The  question  is  presented,  therefore,  at  what  date  must  the  appli- 
cant for  a  mineral  patent  prove  the  mineral  character  of  the  land  in 
order  "  to  comply  with  the  terms  ^  of  the  mineral  law. 

The  protestant  alleges  that  the  land  was  not  mineral  at  the  date  of 
his  protest.  Does  that  allegation  present  such  an  issue  as  callsi  for  any 
consideration  t 

Section  2325  expressly  provides  that  the  applicant  for  a  mineral  pat- 
ent must  show  compliance  ^^  with  the  terms  "  of  said  chapter  when  he 
files  his  application  for  a  patent,  as  follows: 

A  patent  for  any  land  claimed  and  located  for  valuable  deposits  may  be  obtained 
in  the  following  manner:  Any  person,  association;  or  corporation,  authorized  to 
locate  a  claim  under  this  chapter,  having  claimed  and  located  a  piece  of  land  for  such 
purposes,  who  has,  or  have,  complied  with  the  terms  of  this  chapter,  may  file  in  the 
proper  land>offlce  an  application  for  a  patent  under  oath,  showing  such  compliance 
together  with  a  plat  or  field  notes  of  the  claim  or  olaims  in  oonunon,  made  by  or  { 

under  the  direction  of  the  United  States  Surveyor  General,  showing  accurately  the 
boundaries  of  the  claim  or  claims,  which  shaU  be  distinctly  marked  by  monuments 
on  the  ground,  and  shall  post  a  copy  of  such  plat,  together  with  a  notice  of  such 
application  for  a  patent,  in  a  conspicuous  place  on  the  land  embraced  in  such  plats 
previous  to  the  filing  of  the  application  for  a  patent,  and  shall  file  an  affidavit  of  at 
least  two  persons  that  suefa  notice  has  been  ditly  posted,  and  shaU  file  a  copy  of  the 
notice  in  such  land-office,  and  shall  thereupon  be  entitled  to  a  patent  for  the  land> 
in  the  manner  following : 

Then  follow  directions  in  relation  to  the  publication  of  the  notice 
that  such  application  has  been  made,  and  if  no  adverse  claim  be  filed 
during  the  period  of  publication  ^^  it  shall  be  assumed  that  the  appli- 
cant is  entitled  to  a  patent.''  ^ 
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This  assamptiou  is  based  upon  the  fact  that  the  applicant  had  com- 
plied with  the  requirements  of  the  law^  at  the  date  of  his  application, 
and  that  nothing  further  is  required  of  him. 

The  required  form  of  an  application  for  a  patent  alleges  that  the 
applicant  has  become  the  owner  of  the  '^  vein,  lode,  or  deposit  bearing 

together  with  surface  ground.''    Copp's  Mineral  Lands,  441. 

So  that  the  kind  of  mineral  must  be  made  to  appear  in  the  application. 
In  the  present  case  the  mineral  is  alleged  to  be  gold  in  the  application. 

The  question  whether  a  contest  should  be  allowed  against  a  final 
entry,  and  a  hearing  be  granted,  rests  in  your  sound  discretion,  and 
your  judgment  will  not  be  interfered  with  unless  an  abuse  of  this  dis- 
cretion is  afbmatively  made  to  appear  Gray  t?.  Whitehouse  {15  L.  D., 
352,  354). 

In  the  present  case  I  am  of  the  opinion  that  you  exercised  your  dis- 
cretion wisely. 

The  protestaut  can  claim  no  right  to  the  land  unless  he  can  <<  show  ^ 
it  was  agricultural  at  the  date  of  said  application  for  a  patient.  He 
presents  no  such  issue  by  his  protest.  He  does  not  "  show''  that  the 
applicants  failed  to  comply  with  the  law  at  that  date.  You  were  not 
bound,  therefore,  to  order  an  investigation  to  determine  the  character 
of  the  land  on  September  26, 1887,  in  view  of  the  record  evidence  that 
the  applicants  had  complied  with  the  law,  in  showing  that  the  land  was 
mineral,  at  the  date  of  their  application,  March  11, 1874, 

Your  judgment  is  afiftrmed. 


DONATION*  OLAIM-BBLINQtnSHMENT. 

William  B.  Aiken. 

The  relinquishraent  of  a  donation  claim  operates  to  restore  the  land  ooyered  thereby 

to  the  pabUo  domain. 
Until  patent  iesnee  npon  a  donation  olaim  the  Land  Department  baa  jnriadiotion  to 

determine  whetber  the  donee  bae  complied  with  aU  requirements  of  the  law. 

Secretary  ITohle  to  the  Commissioner  of  the  General  Land  Offioe^  Ifovem- 

her  30  y  1892. 

I  have  considered  the  motion  for  review  of  departmental  decision  of 
April  15th  last  (unreported),  filed  by  William  Boys,  as  the  guardian  of 
William  B.  Aiken. 

The  grounds  of  said  motion  are:  (1)  Error  in  affirming  your  decision, 
which,  among  other  things,  found  that  Henry  8.  Aiken,  who  filed  noti- 
fication Ko.  7880  for  donation  claim  to  land  in  T.  8  N.,  B.  9  W.,  Oregon 
Oity,  Oregon,  under  the  act  of  September  27, 1850  (9  Stat.,  496),  did 
not  take  said  claim  for  agricultural  purposes.  (2)  In  holding  that  said 
Aiken  had  relinquished  said  land,  because  he  had  no  power  to  relin- 
quish the  same,  the  legal  title  having  vested  in  him. 
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Counsel  for  Aiken,  at  the  oral  argument  had  upon  said  moUotiy  also 
filed  copy  of  the  argument  made  in  support  of  his  appeal  when  the 
case  was  first  considered  by  the  Department.  An  examination  of  said 
brief  shows  that  no  new  question  is  presented  that  was  not  considered 
by  the  Department  when  the  decision  complained  of  was  rendered. 

It  has  been  repeatedly  held  by  the  Department  that  ^^  a  motion  for 
review  will  be  denied  where  no  new  question  of  law  or  fact  is  presented 
for  the  consideration  of  the  Department."  Stone  v.  Gowles^  on  review 
(14  L.  D.,  90);  Ary  v.  Iddings,  on  review  (13  L.  D.,  506)  j  Pike  v.  At- 
kinson (12  L.  D.,  226)  5  Charles  W.  McKaUor  (9  L.  D.,  580) ;  Fort  Brooke 
Military  Reservation  (3  L.  D.,  656). 

But,  independently  of  the  foregoing,  there  does  not  appear  to  be  any 
sufficient  reason  for  changing  or  modifying  said  decision. 

It  sufficiently  appears  that  said  Henry  S.  Aiken  abandoned  his  claim 
in  1857,  as  shown  by  the  following  paper  in  the  record: 

To  the  Register  and  Reoeiyer 

of  the  Land  office  for  Oregon, 
Gentlemen : 

I  have  abandoned  all  claim  to  the  land  described  in  my  ''notification  to  the  sur- 
veyor-general of  Oregon  of  settlement  on  public  land/'  dated  ''Astoria,  November  3, 
1853;"  and  also  described  in  my  "notification  to  the  Register  and  Receiver  of  the 
Land  Ofiice  for  Oregon/'  dated  "  Oregon  City,  March  13,  1857.''  And  I  do  hereby 
renonnce  and  relinqnlsh  all  right,  title,  and  claim  to  said  land,  or  any  part  thereof 
under  the  act  of  Congress  approved  27th  September,  1850,  entitled  "An  act  to  create 
the  office  of  surveyor-general  of  the  public  lands  in  Oregon,  and  to  provide  for  the 
survey  and  make  donations  to  settlers  of  the  public  lands,"  and  amendments  thereto 
by  virtue  of  my  residence  on  and  cultivation  of  said  land. 

H.  8.  Aiken. 

Astoria,  August  ^,  1857. 
In  presence  of 
A.  A.  Skinner. 

.    This  reliuqnishment  is  fiill  and  complete,  and  there  is  no  evidence 
that  the  signatures  thereto  are  forgeries. 

'  There  can  be  no  question,  I  think,  of  the  power  of  said  Aiken  to  re- 
linquish his  claim  prior  to  the  issuance  of  final  certificate  thereon,  and 
the  effect  of  said  relinquishment  was  the  restoration  of  said  land  to 
the  public  domain.  Besides,  the  prpof  filed  by  said  William  Aiken 
shows  that  his  father,  said  Henry  S.  Aiken,  did  not  die  until  about  May 
'  1, 1875,  more  than  twenty  years  after  the  date  of  said  relinquishment, 
and  during  aU  this  time  he  took  no  steps  to  make  final  proof,  as  re- 
quired by  said  act. 

In  the  case  of  Oharles  F.  Whittlesey  et  dl.  (3  L.  D.,  469),  it  was 
said: 

It  was  held  in  Hall  v.  Russell  (101  U.  S.,  503),  that  under  the  donation  act  the  set- 
tler did  not  acquire  a  vested  right  until  he  had  complied  with  all  the  requirements 
of  said  act,  and  that  prior  to  such  compliance  his  rights  were  merely  possessory. 
Then  the  rights  to  which  the  heirs  succeed  must  also  he  possessory,  and  as  furthei 
acts  were  yet  to  he  performed  hy  the  ancestor  hefore  title  vested,  so  fhrther  acts  re* 
main  to  be  done  by  heirs  before  their  right,  under  the  law,  wiU  be  aniBeient  to  take 
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the  land.  While  farther  residenoe  and  coltiyatian  is  not  leqaired  by  the  heirs,  it  is 
required  of  them  that  they  shall  show  their  ancestor  to  have  fully  complied  with 
the  law  up  to  the  date  of  his  death,  and  until  this  is  done  such  heirs  have  only  a 
possessory  right  to  the  land,  the  title  thereto  yet  remaining  in  the  government. 
If  this  is  true,  it  follows  that  ample  jurisdiction  is  vested  in  your  office  and  this  de- 
partment to  inquire  into  the  status  of  said  tract,  and  if  warranted  by  the  evidence 
to  declare  the  land  open  to  settlement  and  entry. 

I  am  satisfied  that  until  patents  shall  issue  upon  the  respective  do- 
nation claims  under  said  act,  the  Land  Department  has  jurisdiction  to 
determine  whether  the  donees  have  complied  with  all  the  requirement's 
of  the  law. 

A  careful  consideration  of  the  questions  presented  in  said  motion 
shows  no  good  reason  for  granting  the  same,  and  it  is  accordingly  de- 
nied. 


MissouEi,  Kansas  and  Texas  Ey.  Co.  v.  Teammel. 

Motion  for  rehearing  in  the  case  above  entitled,  decided  by  the  De- 
partment March  25, 1892, 14  L.  D.,  605,  denied  by  Secretary  I^oble, 
December  1, 1892. 


TIMBER  CUI/rUBB  BNTRT-SBTTLEIf  BNT  BIGHT. 

Benie  Gbeenbebgh. 

No  rights  are  acquired  under  the  timber  culture  law  by  residence  upon  and  improye- 
.  ment  of  pubUo  land,  and  such  acts,  performed  prior  to  the  repeal  of  said  law,  do 
not  bring  the  claimant  within  the  protection  provided  for  claims  "lawfully 
initiated  "  prior  to  said  repeal. 

Mnt  AssiHant  Secretary  Chandler  to  the  OommisHaner  of  t?^  General 

Land  Office^  December  i,  1892. 

I  have  considered  the  appeal  of  Benie  Greenbergh  from  your  decision 
of  February  9, 1892,  rejecting  his  application  to  enter  the  SW.  J  of  Sec. 
34,  T.  157,  E.  63  W.,  Grand  Forks,  North  Dakota,  under  the  timber  cul- 
ture law. 

The  application  to  enter  was  made  December  22, 1891,  and  rejected 
by  the  local  officers  for  the  reason  that  said  law  had  been  repealed  by 
the  act  of  March  3, 1891. 

You  affirmed  their  decision. 

It  appears  that  Greenbergh  settled  upon  this  land  prior  to  the  sur- 
vey thereof,  with  the  intention  of  entering  the  same  under  the  timber- 
culture  act  when  surveyed,  and  has  resided  thereon  and  has  improve- 
ments to  the  value  of  $200. 
1641— VOL  16 33 
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In  bis  appeal  he  claims  that  he  is  protected  by  the  following  proviso 
to  section  one  of  the  act  of  March  3^  1891 : 

That  thifl  repeal  shall  not  affect  any  valid  rights  heretofore  aooraed  or  acoroing, 
nnder  said  laws,  bat  aU  bona  fide  claims  lawfoUy  initiated  before  the  passage  of  this 
act  may  be  perfected  upon  due  compliance  with  law,  in  the  same  manner,  npon  the 
same  terms  and  conditions,  and  sabject  to  the  same  limitations,  forfeitures,  and 
contests  as  if  this  act  had  not  been  passed. 

The  weakness  of  the  proposition  advanced  by  the  applicant  exists 
in  the  fact  that  nnder  the  timber-cultnre  law,  the  applicant  conld  gain 
no  valid  rights  nnder  said  law  by  residence  npon,  and  improvement  of 
the  land,  hence  he  had  no  rights  to  be  protected  by  the  proviso  which 
he  cites. 

Yonr  decision  is  affirmed. 


COAX  liAND— HOMESTEAD  ENTRY— CONTEST. 

Jones  v.  Driveb. 

On  issne  Joined  as  to  the  character  of  land  alleged  to  be  more  valnable  for  ooal  than 
for  purposes  of  agricoltore,  it  is  incumbent  npon  the  plaintiff  to  show  the  exist- 
ence of  a  coal  deposit  sufficiently  valuable  to  be  worked  as  a  mine. 

Before  final  certificate  issues,  a  homestead  entry  is  open  to  attack  on  the  ground  that 
the  land  embraced  therein  is  mineral  in  character,  without  regard  to  the  date  of 
the  aUeged  mineral  discovery. 

First  Asmtcmt  Secretary  Chandler  to  the  Oommiseianer  of  the  Oeneral 

Land  Office^  December  2j  1892. 

The  land  involved  in  this  controversy  is  described  as  the  E.  J  of 
NE.  i,  Sec.  28,  T.  19  N.,  R.  6  E.,  Olympia  land  district,  Washington. 

It  appears  that  on  !N"ovember  13, 1888,  Arthnr  Driver  made  home- 
stead entry  of  the  above  tract  and  on  May  31, 1800,  Daniel  Jones  filed 
a  protest  against  said  entry  and  instituted  contest  proceedings  to  set 
aside  the  same  on  the  ground  that  the  tract  was  valuable  coal  land. 

At  the  day  of  hearing  both  parties  appeared  and  submitted  testimony, 
the  local  officers  decided  in  favor  of  the  contestant  and  recommended 
the  cancellation  of  the  entry,  from  which  the  defendant  appealed,  and 
under  date  of  December  5,  1801,  you  reversed  the  judgment  below, 
whereupon  the  contestant  appeals,  assigning  errors,  substantially,  as 
follows: 

In  holding  that  coal  must  have  been  known  to  exist  on  said  tract 
prior  to  the  date  of  entry  and  that  such  land  must  be  more  valuable 
for  its  coal  deposit  than  for  agricultural  purposes;  second,  in  holding 
that  the  evidence  fails  to  sustain  the  alleged  coal  character. 

The  testimony  submitted  in  the  case  is  very  voluminous  and  accom- 
panied with  a  large  number  of  maps  and  exhibits  to  show  the  coal 
strata  and  soil  of  the  land  in  question.  Several  cross-section  measure- 
ments have  been  taken  of  the  alleged  coal  deposits  on  this  land  and 
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sabmitted  by  witnesses  for  the  contestant  and  also  for  the  defendant 
and  although  it  would  seem  from  a  casual  glance  at  the  testimony,  that 
there  is  a  wide  difference  in  the  statements  made  and  the  measurements 
taken  in  the  cross-section,  yet  when  we  take  into  consideration  that 
these  examinations  were  made  by  parties  at  different  times  and  prob- 
ably at  different  places  on  said  vein  and  the  further  fact  that  part  of 
said  measurements  ended  at  the  hanging  wall  and  others  at  the  foot 
wall  and  still  others  at  the  shale  strata  attached  to  the  foot  wall,  and, 
fuithermore  when  we  consider  that  some  of  the  experts  making  these 
measurements  classified  a  bony  coal  strata  as  coal,  I  find  no  difi&culty 
in  harmonizing  the  difii'erent  statements  and  measurements  made  in 
relation  to  this  coal  deposit. 

The  plaintiff  seeks  to  prove  that  a  vein  of  coal  exists  on  the  land  in 
dispute  of  sufllcient  merchantable  value  to  pay  for  working  5  that  the 
land  is  hilly  and  rocky,  and  with  the  exception  of  two  or  three  acres, 
worthless  for  agricul  tural  purposes }  that  said  vein  is  an  extension  of  the 
valuable  Wilkinson  coal  mines  and  therefore  as  the  vein  goes  deeper  it 
will  improve  in  quality  and  quantity. 

On  the  other  hand,  the  defendant  presents  testimony  to  show  that 
the  coal  deposit  is  so  mixed  with  shale,  bone,  slack,  and  other  impuri- 
ties, that  it  cannot  be  made  to  pay  as  a  merchantable  product;  that 
from  one-half  to  three-fourths  of  the  land  can  be  cultivated  and  pro- 
duce good  crops  adapted  to  that  location  and  that  said  vein  is  not  a 
continuation  of  the  Wilkinson  series,  but  belongs  to  another  or  upper 
strata  of  coal  and  would  never  improve  in  quality. 

It  appears  that  several  months  after  the  defendant  made  entry  of 
the  tract  in  dispute,  the  plaintiff  went  upon  the  land  with  some  labor- 
ers and  prospected  for  coal  claiming  to  have  discovered  thereon  a  val- 
uable vein  about  thirteen  feet  thick  of  which  some  four  and  a  half  or 
five  feet  were  good  merchantable  coal. 

The  plaintiff  further  claims  that  he  was  prevented  from  making  a 
more  thorough  investigation  of  the  tract  by  threats  and  intimidation, 
made  by  the  defendant,  but  as  it  appears  by  his  own  witnesses  that 
several  of  them  were  on  the  land  after  the  alleged  intimidation  and 
were  not  disturbed  in  any  manner,  I  do  not  deem  the  plea  of  sufiicient 
importance  to  affect  the  decision  in  the  case  on  the  evidence  submitted. 

The  tract  in  question  was  returned  by  the  surveyor-general  as  agri- 
cultural land,  and  therefore  the  burden  of  proof  falls  upon  the  plaintiff 
to  disprove  the  prima  facie  character  of  the  same. 

Hugh  White,  witness  for  plaintiff,  testifies  that  the  coal  croppings 
show  from  five  to  six  feet  of  coal,  yet  admits  that  he  has  no  experience 
in  mining  coal,  and  depends  on  that  of  others. 

Peter  0.  Forrester  states  that  he  never  had  any  experience  in  coal 
mining  previous  to  his  present  employment,  as  superintendent  of  Wil- 
kinson mines.  He  made  no  actual  measurement  but  guesses  the  crop- 
ping shows  four  feet  of  coal;  that  he  has  no  fear  of  violence  from  de- 
fendant and  that  '^  the  soil  might  be  cultivated  if  the  land  was  cleared." 
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Wm.  J.  Wood,  coal  expert,  finds  one  foot  of  good  coal  next  to  the 
hanging  wall  and  that  it  is  not  especially  valuable,  it  being  non-cok- 
ing bitaminous  coal.  Does  not  think  a  company  would  be  justified  in 
exi>ending  money  to  develop  coal  on  this  land,  although  in  his  opioion, 
the  vein  is  a  continuation  of  the  Wilkinson  series. 

WilUs  Wilcox,  that  he  was  over  the  land  once;  that  there  were  three 
or  four  acres  cleared;  that  he  would  not  like  to  pay  over  $25,  or  $30, 
per  acre  for  the  land  and  that  some  of  the  best  lands  are  worth  $500, 
per  acre  for  raising  hops. 

Ernest  O.  Lock,  coal  exx>ert,  has  had  fifteen  years  exx>erience;  states 
that  he  has  opened  and  worked  several  mines;  that  he  has  examined 
said  vein  and  finds  about  four  and  a  half  feet  of  seams  of  coal  next  to 
the  hanging  rock;  that  it  could  be  worked  profitably;  that  in  his  opin- 
ion it  is  a  continuance  of  the  Wilkinson  veins;  that  he  only  knows  the 
strike  of  No.  1,  and  therefore  can  not  tell  whether  the  veins  converge 
towards  each  other,  as  he  has  never  studied  geological  formations  and 
can  not  tell  coking  from  non-coking  coal. 

Wm.  Lackman  states  that  he  has  had  twelve  years  experience  in  min- 
ing; that  he  examined  the  coal  croppings  on  the  land,  but  made  no 
measurements  or  tests  that  he  thinks,  however,  there  are  three  and  a 
half  to  four  feet  of  coal  that  could  be  worked. 

Frank  Bison,  witness  for  the  defense,  testifies  that  the  strike  of  the 
Wilkinson  and  Tacoma  mines,  starting  from  a  given  point,  is  in  differ- 
ent directions  and  that  north  of  that  point,  where  the  land  in  dispute  is 
located,  everything  is  mixed  up,  coal,  dirt,  rock,  shale  and  sand-stone 
being  out  of  place;  that  prospects  made  thirteen  years  ago,  in  this  sec- 
tion, developed  bony  coal,  which  was  considered  worthless  and  was 
abandoned,  and  that  the  croppings  are  ''  mostly  bone,  shale  and  dirt, 
with  strata  of  coal  not  over  eight  inches." 

Andrew  Driver,  defendant,  settled  on  the  land  over  three  years  ago, 
has  a  house  twenty-four  by  twenty-six  feet,  with  five  rooms,  papered 
throughout  and  comfortably  furnished;  that  he  has  six  or  seven  acres 
under  cultivation,  and  has  three  head  of  cattle  and  eighty  chickens  on 
the  premises. 

John  Hodder  testifies  that  he  made  a  coal  filing  for  the  land  in  dis- 
pute about  the  year  1881,  and  after  a  carefiil  examination,  abandoned 
it  as  worthless,  furthermore,  that  he  has  had  twenty-one  years  experi- 
ence as  a  practical  miner,  and  that  there  is  no  similarity  between  this 
cropping  and  the  Wilkinson  veins. 

S.  D.  Evans,  a  practical  miner  for  thirty  years,  says,  he  has  pros- 
pected this  land  several  times  for  different  parties  eight  years  ago; 
^^ found  slate  and  small  streaks  of  coal;  there  is  not  a  strata  of  clean 
coal  in  it  and  there  is  no  comparison  between  it  and  the  Wilkinson 
mines." 

Benj.  Fellows,  civil  and  mining  engineer,  educated  for  the  profession 
In  England,  testifies  that  he  came  to  Washington  to  develop  the  Wil- 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  517 

kinson  mines;  that  he  discovered  Ko.  2  and  3  of  said  mines,  and  de- 
veloped the  same;  that  he  spent  considerable  money  for  expenses  try* 
lug  to  find  valuable  coal  veins,  north  of  Fletts'  Greek,  not  only  on  the 
land  in  dispute  but  in  the  contiguous  tracts  and  did  not  discover  any; 
that  he  made  a  survey  and  examination  of  the  croppings  and  took  a 
cross-section  of  the  vein  exposed,  as  follows:  Beginning  with  cap,  gray 
sand-stone,  clay  2 J'',  slate  1",  alternate  strata  of  coal  and  bone  2J''; 
slate  1",  bone  coal  IJ",  coal  3J",  clay  slate  6  to  8'',  bone  coal  2",  coal 
4'',  bone  coal  6",  coal  2J",  bone  coal  2J",  coal  2J'',  bone  coal  slate  and 
carbonaceous  matter  mixed  5",  coal  4",  bone  coal  1'',  slate  4",  total  4J 
feet,  below  this  are  7^  feet  of  carbonaceous  slate  clay,  etc.,  to  foot  wall, 
and  that  this  deposit  is  commercially  valueless  and  has  no  relation  with 
the  Wilkinson  mines. 

Charles  0.  Woodhouse,  mining  engineer  and  metallurgist  for  twelve 
years,  and  graduate  of  Knox  College,  Illinois,  testifies  that  he  has  ex- 
amined  over  one  hundred  of  these  bony  measures  and  they  are  ^'  never 
worked  by  coal  ox)mpanies,  as  they  have  learned  they  never  grow  any 
better;"  that  he  examined  the  vein  in  question  and  found  it  of  a  differ- 
ent geological  period;  that  he  made  a  careful  analysis  of  the  best 
sample  he  could  get  and  found  after  eliminating  four  parts  in  five,  of 
earthy  matter,  that  the  remaining  |  showed  40i\%  fixed  carbon;  SSj^^j. 
volatile  combustible  matter;  21  j^  ash  earthy  matter  and  4:-^%  hydro- 
scopic water;  that  it  would  cost  ^ve  times  more  to  prepare  a  ton  of  this 
coal  for  market  than  it  does  the  Wilkinson  coal  and  then  be  worth  but 
little.    He  considers  the  coal  in  question  of  no  value. 

In  addition  to  the  foregoing  John  McGregor,  miner,  Samuel  Walker? 
miner  for  six  years,  William  Penfield,  practical  miner  for  thirty  years, 
James  Shaw,  miner  for  eighteen  years,  David  Morris,  practical  miner 
for  about  thirty-five  years,  Edward  McOonnell,  miner  for  twenty  years, 
Patrick  Cunningham  miner  for  twenty-four  years,  and  George  W. 
Driver,  mining  expert  and  assistant  geologist  under  Bailey  Willis,  who 
made  the  geological  survej^  of  that  section,  all  testify  that  they  have 
examined  the  alleged  vein  several  of  them  making  cross-sections  of  the 
same,  and  taking  measurements  thereof,  and  that  there  is  very  little 
coal,  that  it  is  principally  slate,  shale,  rock  and  bone  and  worthless  for 
commercial  purposes. 

After  a  careful  examination  of  the  testimony  in  this  case,  it  appears 
that  taking  the  true  strike  of  the  Wilkinson  mines  and  continuing  it 
northerly  it  would  come  nowhere  near  the  cropping;  in  fact,  would  not, 
under  any  circumstances  pass  through  the  land  in  dispute;  that  the 
difference  in  the  Wilkinson  and  Driver  coals  is  due  to  the  upheaval  of 
the  Wilkinson  fipom  a  lower  productive  strata,  while  that  on  the  Driver 
or  homestead  tract  is  from  the  upx>er  strata.  Geologically^  the  stratas 
are  entirely  different.  Furthermore,  at  the  convergence  of  the  anti- 
clinal axis  or  the  point  where  the  coal  measures  of  the  Wilkinson  veins 
oome  together,  (and  it  is  shown  by  the  strike  of  the  different  veins  that 
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they  do  come  together)  the  coal  strata  is  all  broken  up  and  crushed 
showing  a  great  fault  in  the  coal  system.  North  of  this  cpnyergeuce 
on  the  homestead  and  adjoining  tracts  the  Wilkinson  strata  has  never 
been  found,  hence  it  follows  that  the  coal  found  on  the  homestead  is  of 
another  system  and  has  a  different  strike,  than  that  of  the  Wilkinson 
mine. 

Lock,  the  cc>nl  expert  for  plaintiff,  admits  that  it  would  be  possible 
for  this  cropping  to  be  a  different  vein  entirely  from  the  Wilkinson 
series. 

The  defendant  has  Rhown  by  a  large  amount  of  testimony  and  by 
the  only  actual  measurements  and  scientific  tests,  that  the  coal  in  the 
cropping  is  totally  different  from  the  Wilkinson  measures,  not  only  dif- 
ferent but  it  is  non-coking  and  belongs  to  the  upper  bony  or  non-pro- 
ductive measures,  so  intermixed  with  foreign  substances,  as  to  make  it 
of  no  commercial  value. 

From  the  foregoing,  the  claim  that  the  vein  if  followed  down  would 
Improve  has  not  been  sustained,  but  even  if  such  were  the  case  it  has 
been  repeatedly  held  by  the  Department,  that  it  must  apx>ear  that  the 
land  in  dispute  is  valuable  for  its  mineral  and  that  the  proof  must  be 
specific  and  based  upon  actual  production.  Commissioners  of  Kings 
Co.  V.  Alexander,  and  cases  cited  (5  L.  D.,  126). 

The  supreme  court  in  the  case  of  the  Colorada  Coal  Co.  v.  U.  S.  (123 
U.S.,  307)  J  says: 

The  circumstance  that  there  are  surface  indications  of  the  existence  of  veins  of 
coal  does  not  constitute  a  mine.  It  does  not  even  prove  that  the  land  will  ever  be 
under  any  conditions,  sufficiently  valuable  on  account  of  its  coal  deposits  to  be 
worked  as  a  mine. 

In  your  decision  in  this  case,  you  state  as  one  of  the  questions  to  be 
determined,  "  was  coal  known  to  exist  on  either  legal  subdivision  of 
forty  acres  at  or  prior  to  date  of  entry!''  The  plaintiff  alleges  error  in 
this  respect.  I  am  not  prepared  to  assent  to  your  conclusion  as  applied 
to  the  case  at  bar.  This  is  a  homestead  entry,  but  not  such  an  entry 
as  can  be  properly  called  a  sale  until  it  has  been  completed  in  accord- 
ance with  law  by  making  satisfactory  final  proof,  paying  the  final  com- 
missions and  the  issuance  by  the  proper  of&cer  of  the  final  certificate  as 
the  basis  of  a  patent.    Spratt  v.  Edwards  (15  L.  D.,  290  j  id.  37). 

With  this  view  of  the  case,  I  see  no  just  reason  why  a  mineral  claim- 
ant should  not  be  allowed  to  show  the  mineral  character  of  a  tract 
embraced  in  a  homstead  entry  at  any  time  before  final  certificate  has 
issued,  without  regard  to  the  date  when  said  mineral  discovery  was 
made. 

It  must  not  be  understood,  however,  that  this  doctrine  in  any  way 
conflicts  with  that  heretofore  laid  down  in  numerous  decisions  in  pre- 
emption cases* 
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In  Colorado  Goal  &  Iron  Oo.  v.  XTnited  States  (Bupra)  the  court  says^ 
respecting  this  question : 

The  question  mast  be  determined  according  to  the  facts  in  existence  at  the  time  of 
sale. 

If  npon  the  premises  at  the  time,  there  were  not  actual  'Icnown  mines'  capable  of 
being  profitably  worked  for  their  produot,  so  as  to  make  the  land  more  valuable  for 
mining  than  for  agriculture,  a  title  to  them,  acquired  under  the  pre-emption  act  can 
not  be  successfully  assailed.    See  also  Davis  o.  Weibbold  (139  U.  S.,  507). 

As  before  stated  this  tract  was  returned  as  agricultural  land,  and 
after  a  careful  examination  of  the  evidence,  in  the  case,  I  am  satisfied 
that  the  plaintiff  has  failed  to  establish  the  coal  character  of  either  of 
the  forty  acre  tracts  covered  by  the  homestead  entry,  and  although  the 
land  is  not  all  adapted  to  cultivation,  yet  the  evidence  shows  that  about 
sixty  acres  can  be  cultivated  and  produce  good  paying  crops,  and  that 
the  defendant  has  resided  on  the  land  since  date  of  entry  and  has  good 
substantial  improvements. 

The  charge  of  bad  faith  made  by  plaintiff  on  account  of  the  defend- 
ant's attempt  to  make  a  coal  filing  subseauent  to  the  date  of  his  home- 
stead entry,  is  not  sustained.  It  was  nothing  more  than  natural  that 
the  defendant  should  try  every  means  suggested  to  protect  his  entry 
when  threatened,  without  thought  of  doing  wrong  or  of  acting  in  bad 
faith. 

Your  decision  is  affirmed. 


SCHOOIi  liAND-INDEMNITY  SBIiECTION— ACT  OP  MABCH  1,  187T. 

State  of  Galifobnia  et  al.  v.  Hebbebt. 

A  school  indemnity  selection  made  prior  to  the  act  of  March  1, 1877,  in  lieu  of  land^ 
included  at  date  of  selection  within  the  surveyed  limits  of  a  Mexican  claim,  and 
subsequently  excluded  therefrom,  is  confirmed  by  section  2  of  said  act,  and  the 
title  to  said  basis  reinvested  in  the  United  States.  A  purchase  of  such  indem- 
nity lands  from  the  government,  by  the  party  holding  under  the  selection  (er- 
roneously aUowed  under  said  act)  does  not  strengthen  the  title  thereto,  or  cause 
the  title  to  the  basis  to  revert  to  the  State. 

Secretary  Noble  to  the  Oommissioner  of  the  General  La/nd  Office^  Decern- 

ber  3 J 1892. 

On  December  27, 1890,  John  S.  Herbert  made  application  to  make 
homestead  entry  for  the  SE.  J  of  Sec.  36,  T.  4  S.,  B.  4  W.,  8.  B.  M.,  Los 
Angeles,  California.  The  same  was  rejected  by  the  register,  because 
«Hhe  tract  applied  for  is  State  school  land,  and  not  open  for  entry." 
He  appealed,  and,  on  March  17, 1891,  yon  reversed  that  action,  and  di- 
rected that  the  application  be  allowed. 

The  State  of  California  and  Albion  Smith  (intervener)  have  appealed 
firom  said  decision,  and  allege  error  of  both  law  and  fact. 

Appellants  insist  that  the  land  in  controversy  was  granted  to  the 
State  of  California  *y  the  act  of  March  3, 1863  (10  Stat.,  246),  and  the 
title  having  vested  in  the  State,  it  can  not  be  divested  without  the  leg- 
islative consent  of  the  State. 


520  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

A  proper  disposition  of  the  questions  raised  by  this  appeal  renders 
it  important  that  certain  matters  of  record  and  court  proceedings  should 
be  recited  with  some  particularity. 

On  April  22, 1868,  a  plat  of  T.  2  S.,  E.  13  W.,  S.  B.  M.,  was  filed  in 
the  United  States  land  office  at  San  Francisco,  and  on  the  same  day  the 
State  of  California,  through  its  locating  agent,  selected  the  S.  i  of  the 
NW.  J  and  the  BT.  J  of  the  SW.  J  of  Sec.  32,  of  that  township,  in  lieu  of 
the  SE.  i  of  Sec.  36,  T.  4  S.,  B.  4  W.  (land  in  controversy),  "  which  the 
State  is  compelled  to  relinquish  from  the  fact  that  it  is  included  in  a 
private  granf 

The  selection  was  approved  by  this  Department,  November  23, 1871; 
and,  in  1873,  the  State  sold  this  lieu  land  to  one  Squires,  who  after* 
wards — ^namely,  October  20,  1875, — obtained  patent  from  the  State. 
The  title  thus  acquired  by  Squires  passed  by  mesne  conveyances  to  one 
ITatlian  Fletcher,  who,  on  December  20, 1876,  contracted  to  sell  the 
W.  i  of  the  SW.  J  of  the  NW.  J  (twenty  acres),  for  the  consideration 
of  $1,000,  to  one  Mower,  who  paid  $500  in  hand  and  gave  his  note  for 
the  balance,  payable  eighteen  months  after  date,  taking  back  from 
Feltcher  an  agreement  for  the  conveyance  of  the  land  on  payment  of 
the  note. 

Mower  took  possession  of  the  land  thus  patented,  but,  subsequently, 
entertaining  the  opinion  that  the  State's  selection  was  defective  and 
invalid,  and  that  Fletcher  could  not  acquire  a  valid  title  thereunder, 
and  claiming  that  the  land  was  vacant  public  land  of  the  United  States 
and  repudiating  his  agreement  with  Fletcher,  he,  on  March  12, 1876 
filed  his  declaratory  statement  for  the  whole  tract  which  Fletcher  had 
obtained,  being  the  lieu  land  above  described;  and,  on  December  12, 
1876,  he  tendered  to  the  register  and  receiver  proof  of  settlement, 
residence,  etc.,  and  also  tendered  the  price  of  the  land,  commissions, 
etc.,  and  applied  to  enter  the  same.  His  application  was  refrised,  and 
he  appealed  to  your  office,  and  on  his  further  appeal  to  this  Depart- 
ment, Secretary  Eirkwood,  on  March  11,  1882,  directed  that  the  case 
(with  many  others  involving  like  questions)  be  adjusted  in  accordance 
with  Secretary  Schurz's  letter  of  November  22, 1880,  construing  the  act 
of  March  1, 1877  (19  Stat.,  277),  and  afterwards,  viz:  May  11, 1882,  the 
local  officers  were  ordered  to  allow  purchasers  from  the  State  to  appear 
and  perfect  their  claims  within  a  specified  time  in  cases  where  State 
selections  were  found  defective  or  invalid  and  not  confirmed  by  the  act 
of  1877  {supra). 

Fletcher,  fearing  to  risk  the  validity  of  his  title  from  the  State,  was 
allowed  on  February  10, 1882,  to  make  entry  of  the  land,  on  the  ground 
jbhat  the  State's  selection  thereof  was  invalid,  and,  on  January  18,1883, 
your  office,  over  Mower's  objection,  approved  for  patent  his  cash  entry, 
and  in  the  same  decision  (in  place  of  confirming  the  State's  selection  as 
recited  by  you  in  the  decision  appealed  from)  the  .then  Oommissioner 
(McFarland)  canceled  the  selection,  saying,  /<  the  records  of  the  office 
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showing  that  said  Sec.  36  "  (the  base  of  the  selection)  <<  is  not  lost  to  the 
State,  but  in  place."  From  that  judgment  Mower  appealed  to  the  De- 
partment. 

In  the  meantime,  on  Mower's  refusal  to  make  further  payment  under 
his  agreement  with  Fletcher  to  pay  for  the  land,  the  latter  brought  two 
suits— one  for  the  amount  of  the  note  (reported  in  65  Cal.,  119),  and  one 
in  ejectment  for  the  possession  of  the  land  (reported  in  56  Cal.,  421), 
Fletcher  recovered  in  both  suits,  and  Mower  appealed  to  the  supreme 
court  of  the  United  States,  pending  which  the  Department  (43  L.  and 
E.,  p.  356)  considered  the  appeal  of  Mower  from  your  office  decision  of 
June  18,  1883,  above  referred  to,  approving  Fletcher's  cash  entry  for 
patent. 

It  then  appearing  that  Mower's  appeal  to  the  supreme  court  involved 
a  judicial  construction  of  the  act  of  March  1, 1877  {supra),  and  it  also 
appearing  from  the  assignment  of  errors  that  the  validity  of  Fletcher's 
title  deraigned  from  the  State  was  involved,  the  motion  then  made  by 
Mower  to  suspend  the  issuance  of  patent  on  Fletcher's  entry  was  sus- 
tained, awaiting  the  supreme  court  decision. 

The  supreme  court  of  California  (55  Cal.,  122),  in  its  decision  had 
said:  "The  plaintiff  tendered  his  deed  to  the  defendant  after  the  pas- 
sage of  what  is  known  as  the  ^ Booth  bill'"  (Act  of  March  1, 1877 j 

and  under  the  construotlon  which  has  been  given  to  that  act  of  Congress  by  both 
the  Secretary  of  the  Interior  and  the  Attorney  Genera]  of  the  United  States,  the 
land  in  dispute  was  public  land  at  the  date  of  the  selection  by  the  State,  and  it  was 
entirely  competent  for  the  United  States  as  between  it  and  the  State  to  grant  it  to 
the  State.    We  are  entirely  satisfied  with  the  construction. 

The  case  came  before  the  supreme  court  of  the  United  States  in  Jan- 
uary 1886  (Mower  v,  Fletcher,  116  TJ.  8.,  381),  the  judgments  in  the 
court  below  were  affirmed,  and  the  supreme  court,  inter  alidj  said :  "It 
is  clear  that  the  act  of  March  1, 1877,  confirmed  the  State's  title,  and 
made  that  of  Fletcher  good  when  the  note  of  Mower  to  him  fell  due 
and  when  he  was  bound  to  convey  under  his  contract." 

!N"otwithstanding  that  judgment,  patent  was  issued  to  Fletcher  on 
his  cash  entry  on  December  3, 1886. 

Although  the  judgment  of  the  supreme  court,  rendered  in  January 
1886,  had  pronounced  Fletcher's  title,  deraigned  from  the  State,  to  be 
"good,"  thus  confirming  the  State's  title  under  its  selection  and  depart- 
mental approval,  yet  subsequently  to  that  judgment  the  State  re- 
asserted title  in  the  base  (SE.  J  Sec.  36,  T.  4  S.,  E.  4  W.,  laod  in  con- 
troversy), which,  in  1868,  it  had  been  "  compelled  to  relinquish,"  and 
sold  the  same  on  October  14, 1887,  to  the  intervener  herein,  Albion 
Smith,  for  the  sum  of  $218.60,  which  Smith  swears  has  been  fully  paid, 
he  claiming  patent  from  the  State  under  the  certificate  of  purchase 
issued  to  him  N'ovember  4, 1887,  by  the  register  of  the  State  land  office, 
and  uniting  with  the  State  in  its  protest  against  Herbert's  homestead 
application  for  the  land. 
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The  sectional  lines  of  the  township  (4  S.,  E,4W.)  were  first  surveyed 
in  1856  and  approved  April  16, 1857.  By  this  survey  the  whole  of  s«> 
tion  36  was  surveyed  as  public  land.  A  second  survey  of  said  town- 
ship was  approved  December  21, 1867.  By  this  survey,  lot  N^o.  38  in 
the  township,  covering  an  area  of  12,297.48  acres,  designated  a  part  of 
the  Rancho  San  Jacinto  Nuevo  and  embraced  all  of  Sec.  36,  except  the 
SW.  ^,  the  SE.  ^  of  that  section  being  included  in  the  claimed  limits 
of  the  private  grant. 

Subsequently,  the  validity  of  the  San  Jacinto  location  was  attacked, 
and  a  third  survey  was  ordered,  and  the  location  of  the  private  ^rant 
was  changed,  the  survey  being  approved  August  8, 1883,  and  by  it  the 
whole  of  section  36  was  excluded  from  the  limits  of  said  grant.  Then 
it  was  that  the  State  re-asserted  title  under  the  act  of  March  3,  1853 
(10  Stat.,  246),  granting  to  the  State  sections  16  and  36,  for  school  pur- 
poses. 

.  It  is  claimed  by  the  State,  and  may  be  conceded,  that  the  land  in 
controversy  has  never  been  under  the  claim  of  any  confirmed,  and 
finally  surveyed,  Mexican  or  Spanish  grant.  But,  as  said  in  the  cavse  of 
Mower  v,  Fletcher,  supra^  "  This  is  not  inconsistent  with  the  fact  that 
when  the  selection  was  made,  the  land  was  within  the  limits  of  an  un< 
confirmed  Mexican  claim,  the  boundaries  of  which  had  not  been  fixed 
by  a  final  survey." 

Although  the  land  selected  and  approved  to  the  State  was  subse- 
quently patented  to  Fletcher,  yet  his  title  was  not  rendered  thereby 
any  more  secure,*  nor  does  it  appear  that  the  second  section  of  the  act 
of  1877  {supra)  authorized  such  sale,  as  said  in  D.  0.  Powell^  on  review 
(6  L.  D.,  652),  '<  Congress  having  provided  for  the  purchase  of  defective 
selections  only  in  cases  where  it  appeared  that  there  was  no  basis  for 
the  selection."  -It  follows  that  the  government's  patent  to  Fletcher  can 
not  be  construed  into  an  admission  that  the  listing  and  approval  of  the 
same  tract  to  the  State  was  invalid,  or  that  the  original  tract  in  lieu  of 
which  it  was  selected  reverted  to  the  State«  Section  2449  of  the  Be- 
vised  Statutes. 

It  having  been  decided  by  the  Supreme  Court  that  the  act  of  March 
1, 1877,  confirmed  the  State's  title,  and  made  that  of  Fletcher  good, 
"  the  United  States  took,  in  lieu  of  the  selected  land,  that  which  the 
State  would  have  been  entitled  to  but  for  the  indemnity  it  had  claimed 

and  got If  the  State  claimed  and  got  indemnity  when  it  ought 

to  have  taken  the  original  sections,  the  United  States  took  the  school 
sections  and  relinquished  their  rights  to  the  lands  which  had  been 
selected  in  lieu."  Durand  v.  Martin,  120  U.  S.,  374;  D.  C.  Powell, 
supra. 

The  land  in  controversy  being  public  lands  of  the  United  States  Is 
subject  to  entry,  and  Herbert^s  application  should  be  allowed;  if  he  be 
a  qualified  entryman. 

The  decision  appealed  from  is  accordingly  affirmed. 
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PRIVATE  CLAIM-SCRIP— ACT  OP  JT7NJB  9,  1868. 

Alexander  Labranohe. 

It  is  incnmbent  upon  an  applicant  for  a  certificate  of  location  nnder  section  3,  act 
of  June  2, 1858;  to  make  satisfactory  proof  that  the  claim  as  confirmed  remains 
unsatisfied. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decem- 
ber 3j  1892. 

I  have  considered  the  appeal  taken  by  Septime  Fortier,  as  adminis- 
trator of  the  succession  of  Alexander  Labranche,  deceased,  from  your 
decision  of  March  13, 1891,  affirming  the  decision  of  the  United  States 
surveyor  general  for  Louisiana,  of  February  4, 1890,  rejecting  his  ap- 
plication for  certificates  of  location  for  an  alleged  deficiency  lietween 
the  confirmation  and  survey  of  the  private  land  claim  of  said  Alexander 
Labranche. 

By  the  act  of  March  3, 1807,  (2  Stat.,  440,  Sec.  4)  commissioners 
were  to  be  appointed  "for  the  purpose  of  ascertaining  the  rights  of 
persons  claiming  land  in  the  territories  of  Orleans  and  Louisiana," 
who  should  have  "full  powers  to  decide  according  to  the  laws  and  es- 
tablished usages  and  customs  of  the  French  and  Spanish  governments, 
ui)on  all  claims  to  lands  within  their  respective  districts,''  whose  deci- 
sions were  to  be  final  when  in  favor  of  the  claimants. 

The  second  section  of  said  act  provides  as  foUows: 

That  any  person  or  persons,  and  the  legal  representative  of  any  person  or  per- 
sons, who,  on  the  20th  day  of  December,  1803,  had  for  ten  consecutive  years  prior 
to  that  day,  been  in  possession  of  a  tract  of  laud  not  claimed  by  any  otlier  person, 
and  not  exceeding  two  thousand  acres,  and  who  were  on  that  day  resident  in  the 
territory  of  Orleans  or  Louisiana,  and  had  still  possession  of  such  tract  of  land,  shall 
be  confirmed  in  their  titles  to  such  tract  of  land:  Providedf  That  no  claim  to  a  lead 
mine  or  salt  spring,  shaU  be  confirmed  merely  by  virtue  of  this  section :  And  provided 
also,  That  no  more  land  shall  be  granted  by  virtue  of  this  sectiou,  than  is  actually 
claimed  by  the  party,  nor  more  than  is  contained  within  the  acknowledged  and 
ascertained  boundaries  of  the  tract  claimed. 

Under  this  statute  P.  Grymes,  Joshua  Lewis  and  Thomas  B.  Eob- 
ertson  were  appointed  a  board  of  commissioners  to  adjust  private  land 
claims  in  the  eastern  district  of  the  territory  of  Orleans,  whose  de- 
cisions were  communicated  to  the  House  of  Eepresentatives  by  the 
Secretary  of  the  Treasury  on  January  9, 1812,  and  are  found  in  the 
"American  State  Papers,"  Vol.  29,  (Public  Lands,  Class  8,  Yol.  2), 
Gales  and  Seaton  Ed.,  from  page  258  to  page  439,  inclusive. 

On  page  377  the  decision  of  the  board  on  the  claim  of  Labranche  is 
reported  a«  follows: 

No.  22. — ^Alexander  Lahranche  claims  a  tract  of  land,  situate  on  the  east  side  of  the 
river  MissiBsippi^  in  the  county  of  German  Coast;  containing  thirty-five  arpents  and 
a  half  in  front;  twenty-five  and  a  half  of  which  have  a  depth  of  one  hundred  ar- 
pentS;  and  the  remaining  ten  front  arpents  a  depth  of  forty  arpents. 
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It  appears  that  the  ten  arpents  in  front,  on  the  ordinary  depth  here  claimed,  were 
Inhabited  and  cnltivated  on  the  20th  of  December,  1803,  and  for  more  than  ten  con- 
secutive years  prior;  and  it  also  appears  that  the  remaining  twenty-five  and  a  half 
front  arpents,  with  the  ordinary  depth  of  forty  arpents,  were  inhabited  and  cnlti- 
vated on  the  20th  of  December,  1803,  and  for  more  than  ten  consecutive  years  prior; 
and  that,  in  the  year  1801,  there  was  a  concession  for  a  second  depth  of  sixty  arpents 
to  the  aforesaid  twenty-five  and  a  half  front  arpents.    Confirmed. 

This  decision  does  not  specify  the  number  of  acres  to  which  Labranche 
was  entitled,  so  that  evidence  aliunde  mast  be  resorted  to  in  order  to 
ascertain  the  extent  of  his  grant  under  said  statute,  and  to  determine 
definitely  what  was  '^  contained  within  the  acknowledged  and  ascer- 
tained boundaries  of  the  tract  claimed.^ 

It  is  contended  that  the  side  lines  should  be  parallel,  and  that  the 
tract  should  have  been  at  least  a  league  square,  while  in  fact  it  was 
actually  granted  in  triangular  shape,  and  the  side  lines  converged  to  a 
point  in  the  rear.  The  petitioner,  therefore,  claims  a  certificate  of  loca- 
tion for  this  alleged  deficiency,  under  the  terms  of  the  third  section  of 
the  act  of  June  2, 1858  (11  Stat.,  294),  which  provides  that  where  such 
a  confirmed  land  claim 

in  whole  or  in  part,  has  not  been  located  or  satisfied,  either  for  want  of  a  specific 
location  prior  to  snch  confirmation,  or  for  any  reason  whatsoever,  other  than  a 
discovery  of  fraud  in  such  claim  subsequent  to  such  confirmation,  it  shall  be  the 
duty  of  the  surveyor  general  of  the  district  in  which  such  claim  was  situated,  upon 
atisfactory  proof  that  such  claim  has  been  so  confirmed,  and  that  the  same,  in 
whole  or  in  part,  remains  unsatisfied,  to  issue  to  the  claimant,  or  his  original  rep- 
resentatives, a  certificate  of  location  for  a  quantity  of  land  equal  to  that  so  con- 
firmed and  unsatisfied. 

The  burden  of  proof  therefore  rests  upon  the  applicant  to  make  "sat- 
isfactory proof "  that  said  claim  "remains  unsatisfied.'^  The  proof,  so 
far  as  any  proof  exists,  is  to  the  effect  that  said  claim  was  "satisfied,'' 
and  as  granted  contained  all  the  land  within  the  "ascertained  bounda- 
ries" of  the  tract. 

The  surveyor  general  states  the  evidence  accessible  to  him  as  follows: 

I  find  the  'notice  of  claim,'  and  most  of  the  original  evidence  filed  in  support  of 
the  same  has  been  lost  or  destroyed.  I  find,  however,  a  certified  copy  of  an  old  plat 
of  survey  made  by  Carlos  Trudeau,  Spanish  surveyor,  in  May,  1801.  The  original 
was  filed  by  Alexander  Labranche,  with  his  notice  of  claim,  as  evidence,  showing 
the  locus  and  shape  of  his  lands.  It  represents  his  claim  as  having  thirty-five 
arpents  front,  on  the  river,  with  side  lines  converging  to  the  rear,  and  meeting  at  a 
point  990  perches,  or  nearly  100  arpents,  from  the  river.  It  shows  what  land  was 
claimed  at  the  time,  and  it  is  evident  that  the  board  never  intended  that  he  should 
have  more  or  leas.  It  served  as  a  guide  for  McCarty,  deputy  surveyor,  in  making 
the  original  location  and  survey  in  1831,  and  for  Gillespie,  who  made  the  re-survey 
under  McCuUock  in  1858.  A  different  location,  and  one  between  parallel  lines  as 
claimed,  would  include  more  land  than  was  ever  claimed  originaUy  by  the  grant^ee, 
as  said  plat  of  Trudeau  shows.  I  conclude,  therefore,  that  the  claim  of  Alexander 
Labranche  has  been  satisfied  by  survey  and  location,  and  have  denied  the  appUeap 
tion  for  indemnity  oertificateS|  as  prayed  for  by  the  applicant. 
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In  your  decision  of  March  13, 1891,  affirming  that  of  the  sarveyor 
general,  it  is  stated  that: 

This  claim  as  surveyed  by  the  United  States  is  located  in  townships  12  and  13  S., 
ranges  8  and  9  east,  Louisiana,  and  contains  1247.27  acres,  a  less  quantity  than  a 
league  square ;  and,  not  including  either  a  lead  mine  or  salt  spring,  the  same  stands 
confirmed.  The  survey  of  this  claim  by  the  United  States  was  approved,  as  appears 
by  the  official  township  plats  of  this  office,  Nov.  12, 1860.  This  claim  has  a  frontage 
npon  the  Mississippi  river  of  35^  arpents,  with  a  depth  to  a  point  where  the  side 
lines  are  run  nearly  at  right  angles  to  the  general  course  of  the  river  at  the  points 
of  departure,  and  converge  in  the  depth  thereof.  The  appellant  bases  his  claim  for 
scrip  on  the  theory  that  the  claim  should  have  been  located  between  paraUel  side 
lines,  and  asks  that  certificates  of  indemnity  be  issued  for  some  2542.12  acres  he 

claims  to  have  thus  lost  in  place I  find  a  tracing  of  a  survey  purporting 

to  have  been  made  by  Carlos  Trudeau  in  the  year  1801.  The  register  of  the  land 
office  at  New  Orleans  certified  under  date  of  March  24, 1831,  it  was  '  a  true  copy  of 
the  one  of  record  in  this  (his)  office,  with  the  notice  of  the  claim  of  Alexander  La- 
branche,  being  No.  22  of  the  notice  registered,'  i&c  This  survey  shows  converging 
lines  and,  being  extended,  meet.    The  U.  S.  Survey  is  substantially  the  same. 

This  old  survey  shows  that  this  land  fronts  on  the  bend  of  the  river, 
and  within  the  bend,  and  that  the  side  lines  of  the  land  run  at  right 
angles  to  the  river  at  their  points  of  departure.  Such  a  mode  of  run- 
ning the  lines  necessarily  causes  them  to  converge  and  meet  in  the  rear, 
giving  the  tract  a  triangular  or  wedge  shape,  the  head  of  the  wedge 
lying  upon  the  river. 

The  evidence  above  detailed  is  entirely  satisfactory  that  such  was 
the  original  claim  of  Alexander  Labranche,  as  preseoted  by  himself, 
and  the  applicant  opposes  to  this  evidence  only  a  theory  that  the  side 
lines  of  said  land  were  parallel  He  fails  to  furnish  any  ^^satisfactory 
proof  thereof.    His  application  must  be  denied. 

Your  judgment  is  af&rmed. 


pbe-smpnon-tbansmutation— act  ox*  mabch  9»  1889. 

Abthub  Gbookeb. 

A  pre-emption  claim  initiated  prior  to  the  act  of  March  2, 1889,  may  be  transmuted 
under  section  2  of  said  act,  though  the  claimant  may  have  perfected  title  to 
another  tract  under  the  homestead  law;  but  this  right  of  transmutation  can  only 
be  ezeroised  by  one  who  could  have  secured  title  under  the  pre-emption  law. 

Mrst  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  December  5, 189J2. 

With  your  letter  ("G")  of  May  7, 1892,  you  transmit  the  appeal  of 
Arthur  Crocker,  from  your  decision  of  January  7, 1892,  rejectuig  his 
application  to  transmute  his  filing,  dated  July  2, 1888,  for  the  S W.  i  of 
Bee.  29,  T.  13  S.,  B.  6  W.,  Huntsville,  Alabama,  to  a  homestead  entry, 
under  section  2,  act  of  March  2, 1889  (25  Stat,  854). 

It  appears  that  on  November  2, 1872,  he  made  homestead  entry  for 
one  hundred  and  sixty  acres  of  land  in  an  adjoining  section,  upon  ^hich 
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final  certificate  issued  October  16, 1879.  After  making  his  filing  ui>on 
the  land  now  in  question  July  2, 1888,  he  was  allowed  by  the  local  offi- 
cers to  make  cash  entry  for  the  same  (certificate  No,  37,877),  August 
6, 1889,  although  in  submitting  his  final  proof  (February  13, 1889,)  he 
testified  that  he  had  abandoned  a  residence  on  his  own  land  (that 
covered  by  his  homestead  entry)  to  reside  on  the  land  described  in  his 
pre-emption  claim. 

On  November  13, 1890,  he  sold  the  land  covered  by  his  pre-emption 
entry  to  L.  B.  and  J.  0,  Musgrove,  who,  on  February  21, 1891,  sold  the 
same  to  the  "  Jasper  Town  and  Lands  Company"  (limited). 

In  a  decision,  dated  July  23, 1891,  your  office  allowed  him  sixty  days 
in  which  to  show  cause  why  his  pre-emption  cash  entry  should  not  be 
canceled,  by  reason  of  his  disqualification  under  the  second  inhibition 
contained  in  section  2260  of  the  Eevised  Statutes,  prohibiting  the  right 
of  pre-emption  to  one  "who  quits  or  abandons  his  residence  on  his  own 
land  to  reside  on  the  public  land  iu  the  same  state  or  territory."  He 
did  not  appeal  from  that  judgment,  but  went  to  the  Jasper  Town  and 
Land  Company,  explained  the  status  of  the  land  and  requested  the 
company  to  reconvey  to  him,  which  it  did  by  quitclaim  deed  executed 
November  13, 1891.  The  next  day  thereafter  (ISTovember  14)  he  relin- 
quished all  claim  to  the  land,  and  filed  the  same  for  record  in  probate 
office,  Waldo,  Alabama,  and  on  ISTovember  18,  following,  the  entry  was 
canceled,  and  on  the  same  day  he  applied  to  "transmute  same  to  a 
homestead  entry  claiming  credit  for  my  former  settlement  since  May  22, 
1887,  under  Sec.  2  of  act  of  March  2, 1889." 

The  proviso  to  section  2  of  the  act  of  March  2, 1889  (supra),  is  as 
follows. 

That  all  pre-emption  settlers  npon  the  pablic  lands  whose  olaims  have  been  initi- 
ated prior  to  the  passage  of  this  aot  may  change  snch  entries  to  homestead  entries 
and  proceed  to  perfect  their  titles  to  their  respective  claims  nnder  the  homestead 
lawS;  notwithstanding  they  may  have  heretofore  had  the  benefit  of  snch  law;  bnt 
snch  settlers  who  perfect  title  to  such  claims  under  the  homestead  law  shaU  not 
thereafter  be  entitled  to  enter  other  lands  nnder  the  pre-emption  or  homestead  laws 
of  the  United  States. 

A  pre-emption  settler  whose  claim  was  initiated  prior  to  the  act  of 
March  2, 1889,  is  authorized  by  section  2  of  that  act  to  transmute  his 
filing  into  a  homestead  entry,  although  he  has  already  perfected  title 
to  another  tract  under  the  homestead  laws.  James  W.  Barry,  10  L.  D., 
634. 

But  the  right  of  transmutation  can  only  be  exercised  under  the  act 
above  quoted  by  one  whose  claim  could  have  been  perfected  under  the 
pre-emption  law.  As  above  seen,  he  was  expressly  prohibited  by  sec- 
tion 2260  of  the  Bevised  Statutes  from  acquiring  ^^  any  right  of  pre- 
emption."   His  application  was  therefore  properly  rejected. 

The  decision  appealed  from  is  accordingly  affirmed. 
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CEBTIORAlU->APPEAL~MISTAKE. 

Dean  v.  Simmons. 

An  application  for  certiorari  may  be  allowed  on  behalf  of  a  party  whose  failure  to 
appeal  in  time  is  due  to  a  mistake  that  is  satisfaotorily  explained,  and  where 
such  action  will  not  result  in  ii^ury  to  innocent  parties. 

Secretary  Koble  to  the  Commissioner  of  the  Qeneral  Land  Office^  Decemr 

ber  3y  1892. 

Od  the  3d  of  August,  1892,  you  transmitted  an  application  on  the 
part  of  James  H.  Simmons,  for  a  writ  of  certiorari,  requiring  you  to  cer- 
tify to  the  Department  the  record  in  the  case  of  Alvah  L.  Dean  v.  James 
H.  Simmons,  under  the  rules  of  practice. 

The  lands  involved  are  lots  1  and  2,  and  the  B.  J  of  the  ITW.  J  of  Sec. 
30,  T.  19  N".,  E.  3  E.,  Guthrie  land  district,  Oklahoma  Territory. 

On  the  19th  of  March,  1892,  you  affirmed  the  decision  of  the  local  of- 
ficer s,  and  held  for  cancellation  the  homestead  en  try  of  Simmons,  made 
for  said  tra^t,  on  the  27th  of  May,  1889. 

As  shown  by  the  record  in  the  local  land  office,  the  attorney  for  Sim- 
mons accepted  notice  of  your  decision,  on  the  24th  of  March,  1892,  and 
minuted  the  fact  upon  his  office  register  that  he  accepted  such  notice 
on  the  31st  of  said  March.  Tn  preparing  his  appeal,  he  acted  upon  the 
information  disclosed  by  his  office  register,  which  he  supposed  was  cor- 
rect, until  the  28th  of  May,  when  he  went  to  the  local  land  office  to 
obtain  some  data  to  enable  him  to  perfect  his  appeal.  He  was  then  in- 
formed that  he  had  accepted  notice  of  your  decision  on  the  24th  of 
March,  and  that  the  sixty  days  allowed  for  appeal  had  expired,  that 
the  entry  of  his  client  had  been  canceled,  and  another  entry  for  the 
land  accepted. 

An  appeal,  however,  was  perfected  on  the  30th  of  May,  1892,  and  filed 
in  the  local  office  on  the  31st — ^the  30th  being  a  legal  holiday.  The 
local  officers  rejected  the  appeal,  on  the  ground  that  it  was  not  filed 
in  time,  and  allowed  thirty  days  for  appeal  from  their  decision,  which 
was  duly  taken. 

On  the  29th  of  June,  1892,  you  informed  the  local  officers  that  their 
action  with  regard  to  Simmons'  appeal  from  your  decision  was  errone- 
ous and  without  authority,  and  set  the  same  aside.  You,  however, 
declined  to  receive  his  appeal,  and  allowed  him  twenty  days  in  whioh 
to  apply  lor  a  writ  of  certiorari,  under  rules  of  practice  83  to  85,  inclu- 
sive.   Such  application  is  now  before  me  for  consideration. 

The  Department  has  repeatedly  held  that  notice  to  an  attorney  of 
record  of  any  action  taken  in  a  case,  is  notice  to  the  party  he  represents, 
and  negligence  on  the  part  of  an  attorney  to  take  an  appeal  in  time, 
deprives  the  party  of  Such  right.  In  the  case  at  bar,  however,  the  de- 
fault was  more  the  result  of  a  mistake  than  of  negligence.  The  attor- 
ney for  Simmons  made  a  mistake  in  entering  upon  his  office  register, 
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the  date  upon  which  he  accepted  notice  of  yonr  decision.  iHis  mistake 
was  such  a  one  as  an  attorney  of  ordinary  prudence  might  readily  make, 
and  he  explains  it,  and  his  failure  to  bring  the  appeal  within  time,  in  a 
manner  which  I  think  should  be  accepted,  unless  injury  to  innocent 
parties  would  result.  In  this  case,  it  is  shown  that  copies  of  the  appli- 
cation, and  accompanying  afQdavits  were  duly  served  upon  the  attorney 
for  the  contestant,  and  upon  the  present  entryman,  and  no  objection  to 
granting  the  writ  is  interposed  by  either. 

The  case  of  Sheldon  v,  Warren  (9  L.  D.,  668),  recognizes  the  fact  that 
failure  to  bring  an  appeal  within  the  time  limited  by  the  rules  of  practice, 
may  be  so  excused  as  to  call  for  the  exercise  of  the  supervisory  authority 
of  the  Department.  The  same  doctrine  was  held  in  the  case  of  Oscar  T. 
Roberts  (8  L.  D.,  423),  where  it  was  said  that  though  the  applicant  for 
a  writ  of  certiorari  may  have  failed  to  appeal  within  the  time  fixed  by 
the  rules  of  practice,  and  hence  not  be  entitled  to  the  writ  on  the  ground 
of  the  wrongful  denial  of  his  appeal,  yet,  if  it  appears  that  he  is  justly 
entitled  to  relief,  it  may  be  granted  under  the  Secretary's  supervisory 
authority. 

In  the  application  before  me  it  is  made  to  appear  that  the  contestant, 
Alvah  L.  Dean,  is  now  dead;  that  the  claimant's  improvements  upon 
the  land  are  worth  from  six  to  seven  hundred  dollars,  consisting  of  a 
frame  house,  twelve  by  thirty  feet,  a  frame  bam  and  other  buildings,  a 
well,  thirty-six  foet  deep,  sixty-five  acres  enclosed  with  a  good  substan- 
tial post  and  wire  fence,  seventy  acres  of  good  land  under  a  good  state 
of  cultivation,  and  in  growing  crops. 

Under  the  circumstances  of  the  case,  and  in  view  of  the  action  of  the 
Department  in  Ferguson  v.  Daily  et  al.  (12  L.  D.,  230),  I  think  the  appli- 
cation should  be  allowed.  The  record  will  therefore  be  certified  to  the 
Department  for  its  consideration. 


nAIUlOXD  GRANT— KELrNQUISHMENT— ADJUSTMENT. 

Flobida  Central  and  Peninsxtlab  B.  B.  Go. 

Lands  covered  by  entries  intact  at  the  date  of  the  general  relinquishments  executed 
by  the  Florida  Railway  and  Navigation  Company  for  the  benefit  of  bona  fide 
settlers,  should  not  be  subsequently  listed  on  account  of  the  grant,  where  such 
entries  have  been  canceled,  in  the  absence  of  satisfactory  evidence  that  the  en* 
trymen  were  not  entitled  to  the  benefit  of  said  relinquishments. 

Secretary  Nohle  to  the  Commissioner  of  the  Oeneral  Land  Office^  Hfovem- 

her  J26j  1S92. 

With  yonr  letter  of  Angnst  6, 1892,  were  forwarded  for  my  approval 
lists  Fos.  1  and  2,  embracing,  respectively,  64,455.51  and  3,558.66  acres, 
within  the  primary  limits  of  the  grant  under  the  act  of  May  17, 1866 
(11  Stat.,  15),  to  aid  in  the  construction  of  the  road  now  known  as  the 
Florida  Central  and  Peninsular  Bailroad^  formerly  the  Florida  Bailway 
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and  Navigation  Company.  The  latter  company  executed  relinquish- 
ments in  1876  and  1881  in  favor  of  all  actual  bona  fide  settlers  ux)on  any 
of  the  lands  included  within  their  grants  at  the  dates  of  said  relin- 
quishments. 

These  lists  show  numerous  homestead  entries  to  have  been  in  exist- 
ence at  the  dates  of  said  reUnquishments,  embracing  lands  included  in 
those  lists.  As  to  said  entries,  you  report  that  they  have  all  been  can- 
celed, and  that  there  is  no  claim  now  being  asserted  to  any  of  the  lands 
covered  thereby  adverse  to  that  of  the  company.  You  also  state  that: 
^'  It  is  the  opinion  of  this  office,  as  the  relinquishment  was  in  favor  of 
actual  settlers,  that  in  the  absence  of  an  adverse  claim,  and  of  any  al- 
legation of  settlement  by  the  entrjrmen,  the  lands  should  be  certified  to 
the  State  for  the  company." 

I  am  unable  to  agree  with  this  construction,  as  there  has  been  no 
showing  made  by  the  company  as  to  whether  any  of  the  said  entrymen 
were  bona  fide  settlers  at  the  dates  of  said  relinquishments.  The  lands 
being  included  in  said  entries  at  the  time  of  their  relinquishment,  the 
company  would  have  been  warranted  in  presuming  the  claims  to  have 
been  covered  by  the  relinquishments,  and  thereaiM)n  would  have  been 
authorized  in  making  lieu  selections  therefor,  under  the  act  of  June 
132,  1874  (18  Stat.,  194).  This  presumption  is  as  strong  to  exclude  the 
lands  from  listing  by  the  company  as  it  would  have  been  to  have  author- 
ized selections  in  lieu  thereof  under  the  act  of  1874,  and  I  am  there- 
fore of  the  opinion  that,  until  it  is  satisfactorily  sbown  by  competent 
testimony  that  the  persons  making  said  entries  were  not  entitled  to 
the  benefits  of  the  relinquishments,  the  tracts  covered  by  such  entries 
should  not  be  listed  on  account  of  the  grant. 

The  lists  are  therefore  returned  herewith,  that  such  tracts  may  be' 
eliminated  and  new  lists  submitted  for  my  consideration  and  approval. 


RATLBOAD  ORANT-INDEMNITT  8BLECTTONS. 

Florida  Central  and  Peninsular  E.  E.  Oo. 

In  tlie  preparation  of  railroad  indemnity  Usts  each  loas  ahould  be  separately  specified, 
and  the  selection  therefor  designated.  The  difference  in  acreage  that  may  exist 
in  any  case  between  the  loss  and  selection  should  approximate  the  area  of  the 
smallest  legal  sub-division. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber J26j  1892. 

With  your  letter  of  August  6,  1892,  was  forwarded  for  my  approval 
list  No.  3,  embracing  170,852.38  acres,  lying  within  the  indemnity  limits 
of  the  grant  made  by  the  act  of  May  17,  1856  (11  Stat.,  15),  to  aid  in 
the  construction  of  the  road  now  known  as  the  Florida  Central  and 
Peninsular  Railroad. 
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Ill  the  matter  of  the  preparation  of  indemnity  lists,  such  arrRiigfement 
of  the  losses  designated  as  a  basis  for  the  selections  should  be  made, 
that  each  selection  stands  by  itself,  and,  in  case  the  loss  fails,  the  selec- 
tion based  thereon  is  readily  ascertainable. 

In  the  case  of  the  Northern  Pacific  Eailroad  Company  v.  Miller  (7  L. 
D.,  100),  it  was  held,  referring  to  the  selecitipn  of  indemnity  lands, 

I  thmk  it  ahould  be  observed  that  a  mere  claiiu  of  selection,  not  baaed  npon  such 
foundation  as  the  law  and  the  regulations  of  the  Department  require,  cannot  give  a 
right;  the  selection  must  be  one  which  is  both  well  founded  in  the  necessity  for  it 
and  the  manner  of  making  it,  and,  therefore,  one  within  the  direction  and  approval 
of  the  Secretary  of  the  Interior. 

The  practice  prevailed  for  a  long  time  of  designating  losses  in  bulk, 
t.  e.j  ten  or  twenty  thousand  acres,  or,  perhaps,  one  hundred  thousand 
acres  would  be  selected  and  an  amount  equal  in  quantity  designated  as 
lost  to  the  grant. 

Under  this  arrangement,  it  could  not  be  said  with  any  degree  of  cer- 
tainty on  what  basis  any  given  selection  rested,  and,  hence,  in  the  de- 
termination of  conflicting  rights,  individual  interests  suffered,  for  such 
rights  can  only  be  protected  by  the  designation  of  losses,  tract  for  tract. 

The  interests  of  the  government  also  require  such  a  designation,  for, 
in  the  event  of  mista;ke  in  certifying  or  patenting  lands  under  railroad 
grants,  in  order  to  have  a  standing  in  the  courts,  the  specific  tract  sued 
for  must  be  identified,  and,  if  this  can  not  be  done,  no  matter  how  great 
the  fraud  or  error  in  the  certification,  the  judgment  must  be  with  the 
company. 

By  the  circular  of  August  4, 1885  (4  L.  D.,  90),  the  local  officers  were 
directed  to  observe  the  following,  in  passing  upon  railroad  indemnity 
selections: 

Before  admitting  indemnity  selections  in  any  case  yon  wiU  reqaire  preliminary 
lists  to  be  filed  specifying  the  particular  deficiencies  for  which  indemnity  is  claimed. 
You  wiU  then  carefully  examine  your  records,  tract  by  tract,  to  ascertain  whether 
the  loss  to  the  grant  actually  exists  as  aUeged.  Ton  will  admit  no  indemnity  selec- 
tion without  a  proper  basis  therefor.  If  you  are  in  doubt  whether  the  company  is 
entitled  to  indemnity  for  losses  claimed,  you  will  transmit  the  preliminary  lists  to 
this  office  for  instructions,  and  will  not  place  the  selections  upon  record  until  directed 
so  to  do. 

Where  indemnity  selections  have  heretofore  been  made  without  specification  of 
losses,  you  wiU  require  the  companies  to  designate  the  deficiencies  for  which  such 
indemnity  is  to  be  applied  before  further  selections  are  aUowed. 

Again,  in  giving  directions  for  the  adjustment  of  the  grants  for  the  St 

Paul,  Minneapolis  and  Manitoba  Eailway  Company  and  the  St.  Paul  and 

Northern  Pacific  Railroad  Company,  this  Department  held  as  follows  (13 

L.  D.,  363)  : 

The  act  of  1857,  making  the  original  grants  to  these  roads,  provides  that  where,  at 
the  time  of  the  definite  location,  the  United  States  have  disposed  of  ''  any  sections 
or  any  parts  tbereof,"  it  shall  be  lawful  to  select  in  lien  thereof  so  much  land  in  ''al- 
ternate sections  or  parts  of  sections  as  shall  be  equal  to"  the  lands  disposed  of.  A 
similar  provision  is  found  in  most  of  the  other  ruilro-id  gnints.  The  requirement  of 
the  law  seems  to  be  plain.    The  selection  must  be  made  tract  for  tract  of  the  lost 
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lands,  not  exoeeding,  however,  in  any  case,  an  entire  section.  To  make  the  selection 
properly  in  accordance  with  the  role,  it  is  absolutely  essential  that  the  losses  should 
be  specified  with  partioularity  and  the  selections  oorrespoud  therewith  in  quantity 
as  nearly  as  legal  subdivisions  will  permit. 

If  the  loss  is  of  an  entire  section,  because,  perhaps,  of  the  swamp  land  grant,  it  will 
be  lawful  to  select  as  indemnity  therefor  an  entire  section,  or  parts  of  a  section,  or 
sections,  in  oneg^up ;  not  exceeding  in  quantity  the  lost  land.  And  so,  in  like  man- 
ner, for  the  loss  of  any  smaller  quantity  of  land.  Each  loss,  however,  must  be  sep- 
arately specified  and  the  selection  therefor  designated.  It  is  not  proper  to  group 
losses  on  account  of  several  claims,  and  make  one  selection  to  cover  the  lot,  but  the 
losses  and  selections  should  correspond  to  the  extent  of  the  claim  which  caused  the 
loss,  not  to  exceed,  however,  in  any  specifioAtion  of  loss  or  selection  of  indemnity, 
the  amount  of  one  section.  With  lists  thus  prepared,  I  think  the  law  and  rules  of 
the  Department  will  be  sufficiently  complied  with. 

Ill  the  list  now  before  me  the  total  difference  between  the  amount  se- 
lected and  the  losses  designated  is  but  43.91  acres,  the  losses  being  in 
excess,  bat  a  casual  examination  of  the  list  shows  many  separate  selec- 
tions not  having  a  proper  basis — thus: 

NE.  i  NB.  J  and  N.  J  N  W.  J,  Sec.  15,  T.  22  S.,  E.  24  B.,  119.87  acres, 
is  selected  in  lieu  of  the  B.  i  SB.  i.  Sec.  17,  T.  22  S.,  B.  22  B.,  contain- 
ing but  eighty  acres;  again,  the  NB.  J,  B.  J  SB.  J  and  W.  J,  Sec.  21, 
T.  17  S.,  R.  21  B.,  containing  561.12  acres,  is  selected  in  lieu  of  thelTE.  J, 
B.  i  SB.  i  and  W.  i  Sec.  31,  T.  26  S.,  R.  22  E.,  containing  only  483.50 
acres. 

Other  selections  occur  upon  a  basis  similarly  faulty,  some  of  which  I 
have  checked. 

It  is  apparent  that  such  selections  should  not  be  approved  by  this 
Department,  as  the  difference  exceeds  a  legal  subdivision.  The  differ- 
ence must  in  each  case  approximate  the  area  of  the  smallest  legal  sub- 
division, viz:  forty  acres. 

K  the  selection  is  in  excess  of  the  loss  by  more  than  twenty  acres,  a 
further  tract  must  be  added  to  the  loss,  or  the  selection  reduced  to  con- 
form with  the  loss.  Differences  under  twenty  acres  will  not  be  token 
into  account,  as  far  as  the  separate  selections  are  concerned,  but  the 
total  of  the  list  must,  like  the  individual  selection,  also  approximate 
forty  acres. 

This  list  also  contains  many  interlineations  and  erasures,  and  as  this 
grant  provides  merely  for  the  certifying  of  the  lands,  this  list  becomes 
the  equivalent  of  a  patent  upon  my  approval,  and  I  can  but  note  its 
condition.  Such  lists  should  be  fi*ee  from  interlineation,  and,  as  far  as 
possible,  from  erasures. 

The  list  submitted  is  herewith  returned,  for  compliance  with  the  above 
requirements. 

If  the  failure  to  properly  designate  the  losses  is  but  the  fault  of  your 
office,  the  -same  may  be  corrected,  otherwise  the  faulty  selections  will 
be  eliminated,  and  a  new  list  submitted  for  my  consideration  and  ap- 
proval. 
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MINING  CLAIM-SXJRVBT— APPLICATION. 

Frebebiok:  a.  Williams. 

WheTe  separate  applications  for  patent  are  made  on  contignoas  locations,  notice 
given  accordingly,  and  separate  surveys  of  the  several  locations  made,  but  one 
set  only  of  field  notes  is  furnished,  the  survey  being  treated  as  for  a  consolidated 
claim,  the  entryman  may,  in  the  absence  of  adverse  claims,  file  a  new  appli- 
cation, embracing  the  several  locations  as  a  single  claim,  and  make  entry  thereof 
nunc  pro  tunc,  with  a  view  to  the  subsequent  equitable  confirmation  of  such 
entry. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decem- 
ber 5,1892. 

I  have  considered  the  appeal  of  Frederick  A.  Williams  from  your  de- 
cision of  December  14,  1891,  requiring  him,  as  the  claimant  of  the 
"New  Fisherman,'^  "New  Eiver  Bend,"  "New  Washington  City,''  and 
"New  Boston"  placer  claims,  to  give  new  notice  of  his  application  tor 
patent  in  each  case,  by  due  publication  in  a  newspaper,  posting  on  the 
claims,  and  in  the  laud  office  at  Montrose,  and  to  have  a  proper  survey 
made  of  each  claim,  separately,  and  to  show  by  certificate  of  tbe  sur- 
veyor-general that  five  hundred  dollars  worth  of  labor  has  been  ex- 
pended or  improvements  made  upon  each  claim  by  himself  or  grantors. 

It  appears  that  said  Williams,  on  December  2%^  181K),  at  the  Mont- 
rose land  office,  Colorado,  made  four  mineral  entries,  known  as  follows: 
No.  20,  The  New  Washington  City  Placer,  containing  108,047  acres; 
No.  21,  The  New  River  Bend  Placer,  containing  157.81  acres;  No.  22^ 
The  New  Fisherman  Placer,  containing  159,205  acres;  No.  23,  The  New 
Boston  Placer,  containing  90.31  acres — ^all  located  in  T.  47  and  48  N.,  R. 
17  W.,  N.  M.  P.  M. 

The  survey  of  these  claims  was  completed  May  14, 1888,  by  L.  Cut- 
shaw,  deputy  mineral  surveyor,  and,  although  each  claim  is  separately 
surveyed,  one  set  of  field  notes  only  was  prepared,  and  designat<»d  ati 
one  survey,  No.  6303.  This  survey  embraces  in  one  document  the  tbnr 
separate  surveys  of  said  claims,  above  designated,  as  one  consolidated 
claim,  and  certifies  tliat  the  value  of  the  labor  and  improvements  upon 
this  consolidated  claim,  placed  thereon  by  the  claimant  and  his  grant- 
ors, is  not  less  than  five  hundred  dollars. 

In  your  letter  of  December  14, 1891,  you  use  the  following  language^ 
with  reference  to  this  survey: 

The  survey  is  such  as  would  have  been  sufficient  aud  proper  had  the  claimant  cou- 
aolidated  his  claims  in  one  application  and  one  entry;  but  s;iid  survey,  in  my  judg- 
ment, is  not  sufficient  to  sustain  four  separate  and  distinct  applications  for  patents 
and  four  separate  entries. 

Section  13330  of  the  Revised  Statutes  provider  that  **  two  or  more  per- 
sons, or  association  of  persons,  having  contiguous  claims  of  any  size^ 
although  such  claims  may  be  less  than  ten  acres  each,may  make  a  joint 
entry  thereof 
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The  provision  that  two  or  more  persons  "  may  make  a  joint  entry  "  of 
contiguous  claims  may  be  held  to  authorize,  in  the  event  that  several 
of  those  claims  have  been  assigned  to  one  person,  such  assignee  to  join 
these  claims  in  a  single  entry  or  to  make  separate  entries  thereof,  at 
his  election.  S.  F.  Mackie  (6  L.  D.,  199) ;  Golden  Sun  Mining  Company 
(6  L.  D.,  808). 

In  the  case  of  Smelting  Company  v.  Kemp  (104  U.  S.,  636,  651),  it  is 
said: 

A  limitation  is  not  pnt  npon  the  sale  of  the  ground  located,  nor  upon  the  number 
of  locations  which  may  be  acquired  by  purchase,  nor  upon  theuumber  which  may  be 

included  in  a  patent In  addition  to  aU  this,  it  is  difficult  to  perceive  what 

object  could  be  gained,  what  policy  subserved,  by  a  prohibition  to  embrace  in  one 
patent  contiguous  mining  ground,  taken  up  by  different  locations,  and  subsequently 
purchased  and  held  by  one  individual.  He  can  hold  as  many  locations  as  he  can  pur- 
chase, and  rely  upon  his  possessory  title.  He  is  protected  thereunder  as  completely 
as  if  he  held  a  patent  for  them,  subject  to  the  conditions  of  certain  annual  expendi- 
tures upon  them  in  labor  and  improvements. 

In  that  case  the  court  below  instructed  thejury  that  the  owner  of  the 
several  claims  must  do  substantially  what  was  held  necessary  to  be  done, 
in  your  decision,  by  Williams,  and  the  supreme  coui-t  (page  653) : 

The  last  position  of  the  court  below,  that  the  owner  of  contiguous  locations,  who 
seeks  a  patent,  must  present  a  separate  application  for  each,  and  obtain  a  separate 
survey,  and  prove  that  upon  each  the  required  work  has  been  performed,  is  as  un* 
tenable  as  the  rulings  already  considered.  The  object  in  allowing  patents  is  to  vest 
the  fee  in  the  miner,  and  thus  encourage  the  construction  of  permanent  works  for 
the  development  of  the  mineral  resources  of  the  country ;  requiring  a  separate  appli- 
cation for  each  location,  with  a  separate  survey  and  notice,  where  several  adjoining 
each  other  are  held  by  the  same  individual,  would  confer  no  benefit  beyond  that 
accruing  to  the  land  officers  from  an  increase  of  their  fees.  The  public  would  derive 
no  advantage  from  it,  and  the  owner  would  be  subjected  to  onerous  and  often  ruin* 
ous  burdens. 

This  language  applies  with  greater  force  to  the  present  case,  where 
all  these  preliminary  proceedings  have  been  once  gone  through  with 
by  Williams,  under  the  direction  of  the  local  officers,  with  a  full  knowl- 
edge of  all  the  facts. 

These  four  claims  were  all  located  January  1,  1888,  and  relocated 
February  10, 1888,  by  their  respective  owners.  A  separate  application 
for  a  patent  in  each  case  was  filed  by  said  Williams,  on  August  30, 1888, 
accompanied  with  said  consolidated  survey  No.  5303,  at  the  Gunnison 
land  office,  and  also  the  plat  of  the  four  claims,  approved  by  the  sur- 
veyor-general, August  8, 1888,  which  shows  the  four  claims,  connected 
as  one  contiguous  tract  and  claim.  Upon  these  applications,  separate 
notices  were  issued  in  each  case,  and  duly  published.  Adverse  claims 
were  filed,  which  were  afterwards  settled  and  withdrawn. 

It  seems  that  the  Montrose  land  district  was  opened  for  business  on 
September  1,  1888,  and  that  the  land  embraced  in  these  claims  fell 
within  said  new  district. 
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On  November  8, 1888,  your  office  wrote  as  follows  to  Williams: 

I  am  la  receipt  of  your  letter  of  the  29th  nltimo,  relative  to  four  applications  filed 
by  yon  Aogiut  28, 1888,  at  the  Gannison,  Colorado,  land  office.  In  reply,  I  have  to 
advise  yon  that  proof  of  posting,  proof  of  pnblication,  and  other  papers  necessary  in 
making  final  entries  should  all  be  filed  with  the  register  and  receiver  at  Gnnnison, 
Colorado,  and  those  officers  will  forward  them  to  the  register  and  receiver  at  Mon- 
trose, Colorado,  so  that  final  entry  may  be  made  there,  if  the  land  is  shown  to  be 
within  the  said  Montrose  land  district. 

These  instmctions  were  followed  by  Williams. 

In  your  letter  of  July  18,  1889,  to  the  local  officers,  in  this  case  (16 
C.  L.  O.,  110),  you  said:  *^The  proper  land  office  in  which  to  file  an  ap- 
plication for  patent  or  adverse  claim  is  the  land  office  having  jurisdic- 
tion of  the  laud  in  question  at  the  time  of  filing."  Yet,  in  your  letter 
of  December  14,  1891,  from  which  this  appeal  is  taken,  you  say : 

Notices  of  said  applications  for  patents  and  the  plat  of  the  claims  remained  posted 
in  the  land  office  at  Gnnnison,  Colorado,  during  the  period  of  pnblicatiou;  bat  no 
notice  of  said  applicationS|  nor  the  plat  of  the  claims  were  posted  in  the  laud  office 
at  Montrose. 

You  held  therefore  that  on  account  of  this  omission  there  must  be 
new  application  in  each  case,  new  publication,  and  new  posting  at  Mont- 
rose. 

In  none  of  the  former  proceedings  or  instmctions  was  any  criticism 
made  upon  the  fact  that  WilUahis  had  made  four  separate  applications 
for  patent,  accompanied  with  one  consolidated  survey  and  one  plat, 
embracing  the  four  claims.  They  were  apparently  recognized  as  regu- 
lar, and  the  four  entries  were  allowed  to  be  made.  I  am  of  the  opinion 
that  it  would  be  inequitable  now  to  require  Williams  to  go  through  all 
these  proceedings  a  second  time.  There  is  no  adverse  claim.  A  pro- 
test only  has  been  filed  by  one  who  has  no  interest,  and  apparently  no 
good  ground  for  further  consideration. 

The  question  is  therefore  between  the  government  and  Williams. 
1^0  rights  of  the  public  will  be  injured  by  allowing  him  to  file  one  ap- 
plication embracing  the  several  claims,  and  make  one  entry  thereof 
nuno  pro  tune.  This  will  prevent  adverse  claims  which  Williams  has 
once  settled  from  being  again  presented,  and  obviate  the  necessity  of 
flirther  notice  and  publication.  The  case  may  then  be  sent  to  the  board 
of  equitable  adjudication  for  confirmation. 

Your  judgment  is  modified  accordingly. 
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DXSEBT  LAND  BNTBT-BECLAMATION. 

John  H.  Kibk. 

Proof  of  reclamation  does  not  necessarily  require  a  showing  that  agrionltural  crops 
have  been  produced  on  the  land  as  the  result  of  irrigation. 

JFirat  Assisiawt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  5,  1892, 

I  am  in  receipt  of  your  letter  of  May  19, 1892,  transmitting  the  ap- 
peal of  John  H.  Kirk,  from  your  decision  of  July  16, 188(5,  notice  of 
which  was  not  given  the  entryman  until  the  receipt  of  your  letter  of 
March  5, 1890. 

Kirk  made  desert  land  entry  on  the  18th  of  April,  1883,  for  the  E.  i 
of  the  SB.  J,  Sec.  7;  the  W.  J  of  the  SW.  J;  SB.  J  of  the  SW.  J,  and 
SW.  J  of  the  SB.  J  of  Sec.  8;  the  K  i  of  the  ISW.  J  of  Sec.  17,  and  the 
NB.  i  of  the  NB.  J  of  Sec.  18,  T.  11 S.,  R.  26  B.— 360  acres— in  The  Dalles 
Oregon  land  district. 

He  submitted  final  proof  March  30, 1886,  which  was  rejected  by  the 
local  oflftcers,  you  say,  "for  insufficiency  and  failure  to  produce  an 
agricultural  crop  on  each  legal  subdivision." 

Upon  the  rejection  of  the  proof,  the  entryman  filed  an  affidavit  for  an 
extension  of  time  to  enable  him  to  make  the  agricultural  crop  required, 
alleging  that  he  had  water  on  the  land,  and  raised  grass  for  his  st4)ck, 
that  his  land  was  one  hundred  and  ninety  miles  from  The  Dalles,  or  any 
market  for  grain;  that  he  had  raised  hay  and  grass  and  wintered  his 
stock;  had  raised  some  grain  and  vegetables  for  his  own  use,  and  that 
it  would  have  been  a  waste  of  labor  and  money  to  have  plowed  the  land 
and  cultivated  it  to  crops.  This  application  was  rejected  because  there 
is  no  provision  in  law  for  such  extension  of  time.  From  the  decision, 
and  from  the  rejection  of  the  application  for  extension,  the  entryman 
appealed,  and  you  affirmed  this  action,  from  which  he  again  appealed^ 

You  were  clearly  correct  as  to  the  matter  of  extension  of  time,  as 
there  is  no  provision  in  law  for  it,  but  the  local  officers  erred  in  holding 
that  there  must  be  "  agricultural  crops "  raised  on  each  legal  subdi- 
vision. It  is  clearly  shown  that  this  land  was  desert,  that  this  entry- 
man  has  constructed  a  ditch  about  1^  miles  long,  and  has  carried  water 
on  to  the  land,  and  irrigated  a  considerable  portion  of  it,  and  has  water 
above  the  greater  portion  of  it,  so  that  it  can  all  be  irrigated,  even  to 
each  twenty-acre  tract,  unless  it  is  a  few  small  parcels  that  are  too  high. 

It  was  said  by  Secretary  Teller  to  Commissioner  McFarland,  Febru- 
ary 9, 1885,  (3  L.D.,  385), 

The  raising  of  an  agricultural  crop  may  be  evidence  of  reclamation,  bat  it  is  not 
the  only  evidence  that  ought  to  be  received,  and  ou^^ht  not  at  any  time  to  dispense 
with  actual  proof  as  to  the  character  of  the  ditch,  quantity,  of  water,  etc.,  owned  by 
the  claimant.    I  do  not  wish  to  be  understood  aa  holding  that  the  water  mast  cover 


536  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS. 

all  of  the  land ;  but  it  mnst  be  carried  to  a  part  whence  it  can  be  distributed  over 
the  land,  except  high  points  and  nneyen  surface  make  it  practically  impossible  that 
it  shonld  be  done. 

In  the  case  of  George  Eamsey  (5  L.  D.,  120  et  seq.),  the  question  is 
fdlly  discussed,  anc»  the  growing  of  agricultural  crops  was  held  not  to  be 
a  necessary  element  in  reclamation  of  desert  land.  This  was  followed 
in  Vibrans  v.  Langtree  (9  L.  D.,  419).  See  also  ciise  of  William  Skeen 
(14  L.  D.,  270).  The  proof  shows  that  this  man  is  67  years  of  age,  and 
in  rather  poor  financial  circumstances;  that  he  has  expended  consider- 
able money  in  cutting  the  ditch  and  carrying  water  upo  i  this  land,  and 
the  fact  that  there  is  no  profit  in  raising  grain,  and  that  relying  upon 
such  irrigation  as  would  grow  grass  and  hay,  he  did  not  break  any 
large  amount  of  land,  and  confined  this  breaking  and  cultivation  to  the 
forty  acres  upon  which  his  house  was  built,  tends  to  prove  good  faith 
upon  his  part.  There  is  no  adverse  claimant,  and  being  satisfied  that 
he  has  acted  in  good  faith  with  the  government  in  trying  to  reclaim  this 
land,  and  secure  title  to  it,  I  think  the  proof  should  be  held  sufficient, 
and  having  been  offered  in  time,  and  being  in  substantial  compliance 
with  law,  it  wiU  be  accepted,  and  the  entryman  will  be  allowed  to  com- 
plete his  entry. 
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Circular. 

Department  of  the  Interior, 

General  L/lnd  Office, 
Washington^  D,  C,  November  30j  1S92. 

Begisters  and  Recetvers^ 

States  of  Minnesota^  North  Dakota,  South  Dakota, 

Montana,  Idaho,  and  Washington. 

Sirs:  By  acts  of  Congress  approved  March  3,  1857  (11  Stat.,  195), 
March  3, 1865  (13  Stat.,  626),  and  March  3,  1871  (16  Stat.,  588),  grants 
were  made  to  the  Territory  and  State  of  Minnesota  to  aid  in  the  con- 
struction of  the  railroads  therein  now  owned  by  the  St.  Paul,  Minne- 
apolis, and  Manitoba  Eailway  Company.  In  construing  these  actiS, 
this  office  and  Department  held  that  the  grants  did  not  extend  beyond 
the  boundary  of  the  present  State  of  Minnesota,  and  in  consequence  of 
these  rulings,  numerous  persons  settled  upon,  claimed,  occupied,  and 
improved  adjacent  lands  in  Dakota  Territory,  now  the  States  of  North 
Dakota  and  South  Dakota,  and  have  been  allowed  to  make  entry  thereof. 
The  supreme  court  of  the  United  States,  in  the  case  of  the  Railway  Com- 
pany V.  Ransom  Phelps  (137  U.  S.,  528),  construing  said  acts,  held  that 
the  grants  were  not  limited  to  the  State  of  Minnesota,  but  extended 
into  the  Dakotas,  and  as  a  large  number  of  these  settlers  and  claim- 
ants, within  the  limits  of  the  grants  so  extended,  settled  after  the  right 
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of  the  company  atUiched  and  were  liable  to  be  evicted  from  their  homes. 
Congress  on  August  5, 1892  (Pamphlet  Laws,  1891-2,  page  390),  passed 
an  act  for  their  relief. 

By  said  act  authority  is  given  the  railway  company  to  reconvey  the 
tracts  purchased,  claimed,  occupied,  or  improved  prior  to  January  1, 
1891,  to  the  United  States,  to  the  end  that  the  claimants  may  be  given 
a  good  title,  and  thereafter  to  select  an  equal  quantity  of  non-mineral 
public  land,  not  reserved,  and  to  which  no  adverse  claim  or  right  shall 
have  attached  or  been  initiated  at  the  time  of  the  making  of  such  selec- 
tion, lying  within  any  State  into  or  through  which  the  railway  owned 
by  said  company  runs. 

The  company  has  filed  in  this  Department  satisfactory  evidence  of  the 
ownership  of  road  in  the  States  of  Minnesota,  North  Dakota,  South 
Dakota,  Montana,  Idaho,  and  Washington,  and  under  the  provisions  of 
the  relief  act  the  company  will  be  entitled  to  select  in  any  of  these 
States  any  non-mineral  public  land,  either  odd  or  even  sections,  which 
at  date  of  selection  may  be  unreserved  and  free  from  adverse  claims  or 
rights,  not  to  exceed  six  hundred  and  forty  acres  in  any  one  body. 

The  act  also  contemplates  the  selection  by  the  company  of  unsurveyed 
lands.  In  the  event  of  an  application  at  your  office  to  select  such  land^ 
you  will  require  the  company  to  describe  the  tract  applied  for  in  such 
manner  as  to  designate  the  same  with  a  reasonable  degree  of  certainty, 
and  within  three  months  after  the  survey  shall  have  been  made,  and  a 
plat  thereof  filed  in  your  office,  to  file  a  new  selection  list,  correctly  des- 
cribing the  land  aexjording  to  the  survey.  In  case  the  originally  selected 
tract  shall  not  precisely  conform  to  the  lines  of  the  official  survey,  the 
company  will  be  permitted  to  describe  the  tract  or  tracts  anew,  and  so 
produce  such  conformity. 

The  company  has  reconveyed  to  the  United  States  44,745.31  acres, 
and  is  now  entitled  to  select  an  equal  quantity  of  land  of  the  character 
described  in  the  relief  act,  but  such  selection  must  be  made  as  in  the 
case  of  other  indemnity  selections,  tract  for  tract,  designating  the  par- 
ticular tract  released  as  the  basis  for  such  selection. 
Very  respectfully, 

W.  M.  Stone, 
Oommimoner. 

Approved  December  8, 1892 : 

John  W.  Noble, 

Seeretarjf. 
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RAILBOAD  GRANT— ACT   OF   AUGUST  5,  1899. 

UoB.  Pao.  E.  B.  Co.  v.  St.  Paul  M.  and  M.  Co. 

The  act  of  Aagost  5,  1892,  providinfi^  for  the  release,  by  the  Manitoba  railway  com- 
pany, of  certain  lands  specified  therein,  is  for  the  sole  benefit  of  the  individual 
settler,  and  does  not  operate  to  confirm  selections  of  said  lands,  made  by  the 
Northern  Pacific  company,  and  illegal  on  acconnt  of  the  superior  right  of  the 
Manitoba  company. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
ber 8,  1892. 

Departmental  decision  of  August  18, 1892,  affirmed  your  decision  of 
August  13, 1891,  holding  for  cancellation  certain  indemnity  selections 
made  by  the  Northern  Pacific  Eailroad  Company,  of  lands  within  the 
primary  limits  of  the  grant  for  the  St.  Paul,  Minneapolis  and  Manitoba 
Bailway  Company,  as  extended  into  the  Stat<e  of  North  Dakota  under 
the  decision  of  the  supreme  court  in  the  case  of  the  St.  Paul,  Minneap- 
olis and  Manitoba  Railway  Company  v.  Ransom  Phelps  (137  U.  S., 
528). 

By  the  act  of  Congress  approved  August  6, 1892  (27  Stat.,  390),  enti- 
tled ^^  An  act  for  the  rehef  of  settlers  upon  certain  lands  in  the  States 
of  North  Dakota  and  South  Dakota,"  provision  was  made  for  the  release 
by  the  Manitoba  Railway  Company  of  all  lands  opposite  to  and  coter- 
minous with  such  portions  of  its  roads  as  were  constructed  within  the 
time  required  by  the  acts  making  its  grants,  which,  prior  to  January  1, 
1891,  any  person  had  purchased  or  occupied  or  improved,  in  good  faith, 
under  color  of  title  or  right  to  do  so,  derived  from  any  law  of  the  United 
States  relating  to  the  public  domain,  and  the  selection  of  other  lands 
in  lieu  thereof^  upon  the  terms  and  conditions  named  in  said  act. 

A  motion  has  been  filed  by  the  Northern  Pacific  Railroad  Company 
for  the  review  of  said  departmental  decision  of  August  18,  1892,  based 
upon  the  ground  that  the  act  of  August  5, 1892  {supra)^  should  be  so 
construed  as  to  protect  the  purchasers  of  the  Northern  Pacific  Kailrosid 
Company,  of  the  lands  in  question,  through  the  approval  of  its  indem- 
nity selections,  which  selections,  it  is  urged,  is  a  claim  under  a  law  re- 
lating to  the  public  domain. 

Under  tbe  decision  of  the  supreme  court  in  the  case  of  the  St.  Paul, 
Minneapolis  and  Manitoba  Railway  Company  v.  Ransom  Phelps  (supra), 
the  right  of  the  Manitoba  Railway  Company  atta^-lied  to  these  lands 
upon  the  definite  location  of  its  road — ^viz:  Deceiub^»-  19,  1871.  There 
had  been  no  location  or  withdrawal  on  account  of  tin*  Northern  Pacific 
railroad  grant,  at,  or  prior  to  that  date,  which  inchnled  these  lands; 
hence,  any  selection  thereafter  made  of  the  same  by  the  Northern  Pacific 
Railroad  Company  must  have  been  without  authority  of  Jaw,  and,  hence, 
illegal. 

It  was  upon  this  ground  that  the  selections  were  canceled,  and  the 
motion  admits  the  correctness  of  this  position,  but  claims  protection 
under  the  relief  act  referred  to. 
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Bncli  a  claim  can  not  properly  be  made  the  gronnd  for  the  review  of 
a  decision  in  which  no  error  is  alleged,  and  the  motion  might,  for  that 
reason,  be  denied.  I  have  decided,  however,  to  consider  the  claim  on 
behalf  of  the  Northern  Pacific  Railroad  Company  as  properly  presented 
by  the  motion. 

Any  question  as  to  the  rights  of  those  persons,  who,  prior  to  January 
1, 1891,  settled  upon  the  lands  in  question  under  a  deed,  contract,  or 
license  from  the  Northern  Pacific  Eailroad  Company,  to  claim  the  bene- 
fits of  said  act  of  August  5, 1892  (supra)^  is  not  raised  by  the  motion 
now  under  consideration.  The  sole  question  sought  to  be  raised  by  the 
motion  is,  in  effect:  Did  said  act  contemplate  the  release  of  one  com- 
pany's claim  in  order  to  approve  the  selections  made  by  another  for  the 
same  lands;  in  other  words,  did  Congress  intend  to  secure  the  release 
by  the  Manitoba  Railway  Company,  in  order  to  validate  illegal  selec- 
tions made  by  the  Northern  Pacific  Bailroad  Company,  which  would 
result  in  an  extension  of  its  grant,  by  making  available  to  its  selection 
lands  which,  prior  to  that  time,  were  not  subject  to  such  selection!  If 
not,  then  the  review  must  be  denied,  as  the  selections  were  admittedly 
illegal  when  made,  and  must  be  canceled,  unless  confirmed  by  the  act 
of  August  5,  1892  (supra). 

It  is  plain  to  my  mind  that  such  was  not  the  intention  of  the  statute, 
its  sole  purpose  being  to  protect  those  settlers  who  had  been  induced, 
by  the  erroneous  action  of  this  Department,  in  refusing  to  recognize 
any  right  in  the  Manitoba  Railway  Company  to  lands  outside  of  the 
boundaries  of  the  State  of  Minnesota,  to  enter  upon,  purchase,  and  im- 
prove lands  which,  under  the  decision  of  the  court,  are  held  to  have 
passed  to  said  company  under  its  grant.  The  title  of  the  act,  its  pre- 
amble, and  the  plain  language  of  the  act  itself,  all  show  unmistakably 
that  the  individual  settler  was  the  person,  and  the  only  person,  towards 
whom  the  protection  of  the  statute  was  directed. 

The  motion  is  therefore  denied. 


TIMBBB  CULTURE   ENTRY-SUCCESSFUL   CONTESTANT. 

Alice  Carter. 

A  tnooenftil  contestant  who  fails  to  make  timber  onltnre  application  for  the  land 
inTolTed  nntU  after  the  repeal  of  the  law  authorizing  timber  cultare  entries,  is 
precluded  by  said  repeal  from  making  such  entry,  though  the  failure  to  make 
such  appUcation,  prior  to  said  repeal,  is  due  to  the  neglect  of  the  local  office  to 
advise  the  contestant  of  his  rights  in  the  premises. 

Beereta/ry  Noble  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
ber 8,  1892. 

I  have  considered  the  application  for  review  of  departmental  decision. 
of  Jnne  24,  1892,  rejecting  the  api)lication  of  Alice  Carter,  to  make 
timber-culture  entry  for  the  N.  J  of  NVV.  J,  SE.  \  of  NW.  J  and  SW. 
J  of  KB.  1  of  Sec.  8,  T.  20,  R.  44,  Chadron,  Nebraska. 
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The  facts  in  this  case  are  these: 

The  timber-culture  entry  of  Thomas  Carter  for  the  tract  in  question 
was  canceled  by  you  on  October  29,  1890,  upon  the  contest  iuitiated 
and  prosecuted  to  a  successful  termination  by  Alice  Carter. 

You  state  in  your  letter  of  July  28, 1891,  that  through  the  neglect 
of  the  local  oflBcers,  Mrs.  Carter  was  not  informed  of  the  cancellation 
of  said  entry,  and  of  her  preference  right  in  the  premises,  until  after 
the  repeal  of  tlie  timber -culture  law  by  the  act  of  March  3, 1891,  and 
when  she  did  learn,  upon  personal  inquiry  at  the  local  office  on  June 
25,  1891,  that  said  entry  had  been  canceled,  and  made  application  to 
enter  the  laud,  her  application  was  rejected  for  the  reason  that  the 
timber-culture  law  had  been  repealed. 

You  approved  the  action  of  the  local  officers,  and  on  appeal  your  de- 
cision was  aflflrmed  by  departmental  decision  of  «Tune  24,  1892  (unre- 
ported), said  decision  being  based  upon  the  decision  in  the  case  of 
August  W.  Hendrickson  (13  L.  D.,  169),  that  a  timber  culture  entry 
could  not  be  allowed  for  the  reason  that  no  application  to  enter  was 
pending  at  the  date  the  repeal  of  the  timber-culture  law  took  effect. 

In  the  affidavit  filed  in  support  of  the  motion  for  review,  Mrs.  Carter 
swears  that  when  she  made  affidavit  of  contest  before  the  county 
judge,  she  presented  her  application  to  enter  the  land  under  the  timber- 
culture  law,  that  being  the  only  right  she  had,  but  the  judge  told  her 
she  was  not  required  to  offer  the  application  at  that  time,  and  that  she 
had  better  wait  until  the  entry  was  canceled.  She  fiirther  stat^^s  that 
it  was  her  intention  to  so  enter  the  land  when  she  filed  the  cx)ute8t,  and 
in  conformity  with  that  intention  she  had  cultivated  with  her  own 
hands,  thirty-one  acres  of  the  tract,  and  had  planted  ten  acres  to  tree 
seeds  and  cuttings  and  had  the  local  officers  performed  their  duty  and 
notified  her  of  her  cancellation  of  the  prior  entry,  she  would  have  made 
entry  of  the  land  before  the  repeal  of  the  timber-culture  law.  While 
it  appears  that  the  applicant  did  all  that  was  necessary  to  procure  the 
cancellation  of  the  prior  entry,  and  the  reason  why  she  did  not  make 
entry  of  the  land  after  said  cancellation  and  prior  to  the  repeal  of  the 
timber-culture  law,  was  the  fact  that  the  local  officers  neglected  to  per- 
form their  duty  in  notifying  her  of  her  rights  in  the  premises,  yet  the 
fact  remains,  that  at  the  date  of  the  repeal  of  the  timber-culture  law, 
there  was  no  application  pending  to  make  entry  of  the  land,  and  the 
law  having  been  repealed,  such  application  can  not  now  be  received. 

The  motion  is  therefore  denied. 
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RESERVATION  OF  PUBLIC   LANDS-EXECUTIVE  ORDER. 

John  C.  Crawford. 

A  departmental  order  withdrawing  lands  from  entry  preolades  such  disposition  of 
said  lands  while  said  order  remains  in  effect. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  8,  1892, 

Oil  the  loth  of  July,  1891,  John  C.  Crawford  applied  at  the  Van- 
couver land  district,  Washington,  to  make  homestead  entry  for  the 
SW.  i  of  Sec.  4,  T.  2  N.,  R.  14  E.,  W.  M.  Upon  his  application  the 
local  officers  made  this  endorsement:  "Rejected  same  day,  for  conflict 
with  instructions  of  Commissioner  of  the  G.  L.  O.,  letter  "  C '',  June  14, 
1888,  withdrawing  from  entry  by  whites  the  township  within  which 
the  tract  applied  for  is  situated.    Fees  tendered  and  refused." 

From  this  action  of  the  local  officers  Crawford  api)ealed,  and  on  the 
1st  of  February,  1892,  you  informed  them  that,  by  letter  of  May  26, 
1888,  the  Honorable  Secretary  of  the  Interior  directed  that  all  entries 
attempted  to  be  made  by  white  men  in  township  2,  north,  ranges  13, 
14  and  15,  east,  be  refuse<l,  until  further  orders  from  the  Department, 
and  as  the  Secretary's  orders  had  not  been  modified  or  revoked,  the 
lands  remained  in  a  state  of  reservation.  You  therefore  affirmed  their 
action  in  rejecting  Crawford's  application.  From  your  decision  he  ap- 
peals to  the  Department. 

On  the  12th  of  May,  1892,  the  Commissioner  of  Indian  Affairs,  upon 
the  report  of  Special  Agent  Litchfield,  recoinmende<l  "  that  all  of  the 
odd  numbered  sections  within  said  townships,  except  sections  19, 17 
and  13,*  in  T.  2,  R.  14,  and  section  25,  T.  2  R.  13,  be  restored  to  the 
public  domain.''  On  the  14th  of  that  month  the  recommendation  of 
the  said  Commissioner  was  approved  by  the  Department,  and  the  order 
of  May  25,  1888,  was  modified  accordingly. 

This  modification,  however,  did  not  apply  to  the  land  for  which 
Crawford  applied  to  make  entry,  as  said  lands  are  not  situated  in  an 
odd  numbered  section.  The  order  of  May  25,  1888,  therefore  remains 
in  force,  so  far  as  the  even  numbered  sections  in  ssiid  township  are 
concerned,  and  Crawford's  application  was  properly  rejected. 

In  the  case  of  Thomas  Holt,  which  originated  in  the  same  land  dis. 
trict,  and  whose  application  embraced  land  in  township  2,  your  decision 
rejecting  his  application  to  make  entry,  was  modifie^d  by  the  Depart- 
ment, in  a  decision  rendered  on  the  25th  of  October,  1892,  (Press  Copy 
Book  255,  page  317),  for  the  reason  that  the  land  which  he  applied  for 
was  situated  in  an  odd  numbered  section.  He  was  allowed  to  make 
entry,  under  the  order  of  March  14,  1892,  in  case  no  other  obstacle  ex- 
isted. 

In  the  report  of  Special  Agent  Litchfield,  he  recommended  th  it  the 
order  of  May  25,  188S,  be  continued  in  force  as  to  all  even  numbered 
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sections  in  said  township,  and  to  the  four  odd  numbered  sections  men- 
tioned by  him,  until  further  investigation  could  be  made. 

Under  the  oircumstances  recited  herein,  the  decision  appealed  from 
is  afi^med. 


SBTTLETVTENT  RIGHT-UELIN'QTnSHMBNT. 

McGowAN  V.  McCann. 

A  settler  on  land  cov^ered  by  the  entry  of  another  acquires  a  legal  status,  as  against 
the  j^rovernuieiit,  the  instant  such  entry  is  relinquished,  and  the  right  thus  ac- 
quired is  not  defeated  by  the  entry  of  a  third  party  immediately  following  said 
relinquishment. 

Secretary  Hfohle  to  the  Commissioner  of  the  General  Land  Office,  Decem- 
ber 8, 1892. 

1  have  considered  the  case  of  John  P.  McGowan  i;.  A.  McCann,  on 
appeal  by  the  former  from  your  decision  of  December  21,  1891,  dis- 
missing his  contest  against  the  timber  culture  entry  of  the  latter  for 
the  NB.  i,  Sec.  30,  T.  25  8.,  R.  25  E.,  M.  D.  M.,  Visalia,  California  Land 
District. 

The  record  shows  that  one,  James  Hamlin  made  a  desert  land  entry 
for  the  entire  section  on  February  18, 1884,  and  offered  final  proof  on 
May  13, 1887.  This  proof  was  such  that  it  was  rejected,  and  the  entry 
held  for  cancellation,  from  which  Hamlin  appealed. 

Pending  these  proceedings,  McCann,  and  certain  other  persons 
joined  in  an  affidavit  of  contest  against  the  said  entry.  McGowan, 
however,  had  no  part  in  this.  Inasmuch  as  the  government  bad  the 
entry  under  considera  tion,  and  held  for  cancellation,  nothing  was  don 
with  this  affidavit. 

In  January,  1888,  Arthur  McCann  moved  on  to  the  NE.  J  of  the  sec- 
tion, built  a  house,  dug  a  well,  and  made  some  other  improvement's. 
He  had  exhausted  his  pre-emption  rights,  and  was  living  on  a  homestead 
fi'om  which  he  moved  when  he  went  on  the  tract  in  controversy.  He 
lived  on  the  tract  about  five  months,  and  went  back  to  his  homestead. 

In  October,  1888,  McGowan  went  upon  the  land,  built  a  house,  cleared 
some  land,  made  some  other  improvements,  and  has  had  his  residence 
thereon  continuously  since  that  date. 

In  October,  1888,  and  a  few  days  before  McGowan^s  settlement,  Mc- 
Cann returned  to  the  tract  with  his  family,  and  again  took  up  his  resi- 
dence on  the  land. 

On  February  19, 1889,  McCann  filed  in  the  local  land  office  at  Visa- 
lia, a  relinquishment  by  Hamlin,  of  his  desert  land  entry,  and  on  said 
day  made  timber  culture  entry  for  the  tract  in  dispute.  March  20,  fol- 
lowing, McGowan  filed  an  affidavit  of  contest  against  this  timber  cul- 
ture entry,  alleging  his  own  settlement  and  improvements  on  the  land. 
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and  that  McOanu  knew  of  his  settlement  rights  when  he  made  his  tim- 
ber culture  entry,  and  that  his  settlement  antedated  said  entry,  and  he 
claimed  the  right  to  make  pre-emption  filing  for  the  tract.  He  iiled 
a  '^  declaratory  statement  for  cases  where  the  land  is  not  subject  to  pri- 
vate entry,*^  which  is  attached  to  the  affidavit  of  contest  now  before 
me,  and  which  is  in  due  form,  and  appears  regular  upon  its  face.  The 
affidavit  of  contest  was  ftilly  corroborated,  and  upon  due  notice,  a  hear- 
iug  was  had,  and  the  re£:ister  and  receiver  found  for  McCann.  and  rec- 
ommended the  dismissal  of  the  contest.  From  this  action,  the  contest- 
ant appealed,  and  on  December  21, 1891,  you  affirmed  said  action,  from 
which  judgment  he  again  appealed. 

You  found,  and  very  properly,  that  neither  the  proceeding  of  McCann 
to  contest  Hamlin's  entry,  nor  the  purchasing  of  a  relinquishment  by 
him,  gave  any  preference  right,  citing  authorities  therefor.  And  you 
agree  with  the  local  officers  that  both  parties  were  trespassers  in  going 
upon  Hamlin's  land  while  it  was  segregated  by  his  entry,  but  you  say 
that  that  matter  concerns  Hamlin  alone. 

McGtowan  was  on  the  land  prior  to  the  filing  of  the  relinquish  ment, 
and  there  in  good  faith,  intending  to  make  a  filing  for  the  land  as  soon 
as  the  Hamlin  entry  should  be  canceled. 

McCann  had  exhausted  his  settlement  rights,  when  he  made  pre- 
emption filing  and  homestead  entry.  Settlement  rights  are  not  neces- 
sary to  timber  culture  entry.  The  law  defines  what  is  necessary  to 
perfect  a  timber  culture  entry,  and  settlement  is  no  part  of  it.  Mc- 
Gowan  acquired  the  right  of  a  settler  upon  this  land  the  instant  the 
relinquishment  was  filed.  In  Wiley  v.  Eaymond  (6  L.  D.,  246),  it  was 
held,  that  as  Raymond  had  a  settlement  on  land  covered  by  the  home- 
stead of  one  Grassick,  that  his  right  attached  as  against  the  govern- 
ment eo  in8t€mti  upon  the  filing  of  the  Grassick  relinquishment.  So  in 
the  case  at  bar,  McGowau's  settlement  rights  attached  eo  instanti  upon 
the  filing  of  the  Hamlin  relinquishment,  and  this  settlement  right  could 
not  be  defeated  by  the  timber  culture  entry  of  McCann.  See  also  Fos- 
gate  V.  Bell  (14  L.  D.,  439). 

Counsel  for  McCann  claims  that  because  he  had  filed  an  affidavit  of 
contest  against  the  Hamlin  entry,  that  he  thereby  acquired  a  preference 
right  of  entry  when  the  relinquishment  was  filed.  There  is  nothing, 
however,  showing  that  the  relinquishment  was  the  result  of  the  con- 
test, but  it  was,  from  all  that  appeals,  induced  by  the  proceedings  by 
the  government  and  money  paid  by  McCann,  neither  of  which  gives  a 
preference  right  of  entry. 

While  it  is  shown  by  the  testimony  of  McCann  and  his  wife  that  they 
had  intended  to  abandon  their  homestead  and  live  on  the  timber  culture 
tract,  it  does  not  appear  that  any  relinquishment  was  filed,  or  anything 
except  moving  from  the  homestead  the  second  time. 

It  may  be  a  hardship  to  cancel  this  timber  culture  entry,  but  equity 
follows  the  law,  and  the  law  is  with  McG  )wan.  Your  decision  is  there- 
fore reversed,  and  the  eutry  will  be  canceled. 
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RAILROAD  GRANT— SETTLEMENT  CLAIM. 

Northern  Pacific  R.  B.  Co.  v.  Stevens, 

The  mere  enclosure  and  nse  of  public  land,  at  date  of  deflnite  location,  withont  set- 
tlement, or  asserting  any  claim  thereto  under  the  settlement  laws,  or  intention 
of  asserting  such  claim^  does  not  except  said  land  from  the  operation  of  the 
grant. 

Secretary  ITohle  to  the  Commissioner  of  the   General  Land  Office,  Decem- 
ber 8,  1892, 

I  have  considered  the  case  arising  upon  the  appeal  of  the  Northern 
Pacific  Railroad  Company  from  your  decision  of  November  3,  1891,  ad- 
verse to  the  company,  in  the  case  of  said  company  against  James  E. 
Stevens,  involving  the  SW.  i  of  the  NE.  i  and  tlie  N.  ^  of  the  SE.  ^  of 
Sec.  27,  T.  1  S.,  R.  4  E.,  Bozeman  land  district,  Montana. 

The  land  is  within  the  primary  limits  of  the  grant  to  said  company. 
The  question  at  issue  is  whether,  at  the  date  of  the  filing  of  the  map  of 
definite  location  of  the  road  opposite  the  land,  it  was  subject  to  such 
claim  or  right  as  excepted  it  from  the  grant. 

The  map  of  definite  location  was  filed  July  6, 1882.  Atthat  date  the 
land  was  used  and  cultivated  by  one  Emil  Ketterer,  who  had  previ- 
ously filed  his  declaration  of  intention  to  become  a  citizen,  and  had  not 
used  either  his  pre-emption  or  his  homestead  right.  He  had  married 
the  daughter  of  one  John  Areola,  who  had  given  her  one  hundred  and 
twenty  acres  of  land  adjoining  that  in  controversy,  and  had  sold  to 
Ketterer  other  contiguous  land.    Areola  testifies  thus: 

I  sold  land  adjacent  to  that  in  question,  but  it  was  all  fenced  together;  I  also  sold 
him  the  fence  on  this  land,  but  not  the  landj  as  it  did  not  belong  to  me.  I  gave  —not 
sold — ^the  land  adjoining  that  in  question  to  my  daughter,  who  is  the  wife  of  Mr. 
Ketterer. 

Q.  Did  yon  at  the  time  of  this  gift  lay  any  claim  whatever  to  the  one  hundred 
and  twenty  acres  now  in  dispute f — ^A.  No,   I  had  no  claim  to  it. 

Ketterer  cultivated  twenty  or  twenty-five  acres  of  the  land  each  year 
that  it  was  in  his  possession,  raising  and  harvesting  therefrom  wheat 
and  oats.  The  value  of  the  crop  raised  and  harvested  in  1882  was 
between  S150  and  $200.  Regarding  the  character  of  his  claim  to  the 
land,  he  testifies  as  follows : 

I  had  it  merely  under  fence,  and  afterward  filed  a  timber-culture  entry  on  it.  I 
tnmed  it  over  to  James  Stevens  in  1885. 

Q.  Were  you  occupying  and  claiming  the  land  continuously  from  the  fall  of  1880 
ill  you  transferred  it  to  Stevens? — A.  Yes. 

Q.  Then  on  July  6,  1882,  you  had  such  a  claim  that  you  could  have  carried  it  to 
patent? — A.  Yes,  sir. 

Q.  How  far  from  the  land  in  question  were  you  residing  July  6,  1882  f — A.  I  was 
making  my  home  in  Bozeman. 

Q.  Were  your  family  residing  in  Bozeman f — A.  Yes,  sir. 

Cross-examination.  Q.  Was  there  any  transfer  or  sale  made  to  you  or  your  wife 
of  the  land  in  question  f — ^A.  No,  sir. 
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Q.  Tou  simply  used  this  land  in  controvorsy  because  it  was  handy  and  under 
fenoe  in  the  same  common  inclosure  with  your  purchase  f — A.  Yes,  sir. 

Q.  What  was  the  nature  of  this  disposal  to  James  £.  Stevens  f — A.  I  abandoned 
it,  without  pay,  to  Mr.  Steyens,  as  I  was  informed  that  I  could  not  hold  it  under  the 
timber-culture  law.  The  old  man  was  living  on  his  place  adjoining,  and  I  told  him 
if  he  wanted  it  to  go  and  file  on  it,  and  I  would  withdraw  my  filing — which  was 
done. 

Counsel  for  the  railroad  company  contends  that  as  the  land  in  dis- 
pute was  only  used  by  Ketterer  in  connection  with  other  land,  that 
had  been  given  to  his  wife,  and  as  he  made  no  claim  and  asserted  no 
right  to  it  (until  after  the  date  of  definite  location  of  the  road,  when 
he  filed  a  timber-culture  claim,  which  he  afterward  abandoned),  it  was 
not  excepted  from  the  grant,  which  included  all  lands  that  were  "  free 
from  pre-emx>tion  or  other  claims  or  rights  at  the  time  the  line  of  said 
road  is  definitely  fixed.'' 

It  is  clear  that  Ketterer  had  no  *^  claim  or  right "  to  the  land,  under 
any  of  the  settlement  laws  of  the  United  States,  at  the  date  of  the 
definite  location  of  the  road.  He  had  not  settled  upon  it,  and  there  is 
no  intimation  that  he  ever  entertained  the  least  intention  of  claiming 
it  under  such  laws.  His  own  statement  is  that  he  simply  used  it,  *^ be- 
cause it  was  handy,  and  under  fence  in  the  same  enclosure  "  with  other 
land  that  he  did  own.  The  fact  that  he  afterward  initiated  a  claim  to  the 
land  under  the  timber-culture  law,  and  that  he  finally  relinquished  it 
without  receiving  any  consideration  therefor,  and  without  at  any  time 
making  a  pre-emption  filing  or  homestead  entry  for  the  same,  supports 
the  presumption  that  he  laid  no  claim  to  the  land  under  any  of  the' 
settlement  laws.  In  my  opinion,  the  mere  fencing  in  and  cultivation 
of  a  portion  of  the  public  domain — or  its  cultivation  if  he  finds  it 
fenced  in — without  claiming  it  and  with  no  manifest  intention  of  claim- 
ing it  under  any  of  the  settlement  laws,  does  not  except  it  from  the 
grant. 

Your  decision  must  therefore  be  reversed,  Stevens'  entry  canceled^ 
and  the  land  awarded  to  the  railroad  company. 


NOBTHEBN  PACIFIO  R.  R.  CO.  V,   MATTHEWS. 

Motion  for  review  of  departmental  decision  above  entitled,  rendered 
July  20, 1892, 16  L.  D.,  81,  denied  by  Secretary  Noble,  December  8, 
1892. 
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PRE-EMPTION  ENTRY— ABANDONED  MILITARY  RESERVATIOK. 

John  W.  Imes. 

An  entry  erroneonsly  allowed  of  land  included  within  a  military  reservatioD,  but 
afterwards  opened  to  entry,  may  be  permitted  to  remain  intact,  and  take  effect 
as  of  the  date  when  the  land  became  subject  to  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  8, 1892. 

On  Pebraary  5, 1889,  John  W.  Imes  filed  pre-emption  declaratory 
statement  for  the  S.  J  of  the  iJfE.  i  and  the  S.  J  of  the  K W,  i,  Sec.  14, 
T.  2  S.,  E.  6  E.,  Bozeman  land  district,  Montana. 

On  September  14,  same  year,  he  mado  ca»sh  entry  of  the  same. 

On  September  4, 1891,  you  wrote  to  tLo  register  and  receiver  at  Boze- 
man as  follows : 

Gentlemen  :  Pre-emption  cash  entry  No.  400,  by  John  W.  Imes,  covering  the  8.  \ 
of  the  NE.  i  and  the  S.  \  of  the  NW.  i  of  Sec.  14,  T.  2  8.,  R.  6  E.,  is  hereby  sus- 
pended, for  the  reason  that  the  land  lies  within  the  abandoned  military  reserration 
of  Fort  Ellis  (see  act  of  July  5,  1884,  and  act  of  February  13,  1891),  and  is  not  sub- 
ject to  pre-emption  entry.  You  wiU  report  at  once  why  the  entry  was  allowed  by 
your  office. 

On  September  11, 1891,  the  register  and  receiver  wrote  you  explain- 
ing that  tlieir  action  was  based  upon  a  letter  to  them,  dated  January 
4, 1889,  from  the  surveyor-general  of  Montana,  in  which  he  stated  that 
he  had  been  instructed  by  you,  by  letter  of  December  24, 1888,  to  notify 
them  that  the  K  J  of  Sec.  14,  T.  2  S.,  E.  6  B.,  was  not  within  the  limits 
of  the  Fort  Ellis  military  reservation. 

Upon  the  receipt  of  the  said  letter,  you  enclosed  to  the  register  and 
receiver  a  copy  of  said  instructions  of  December  24, 1888,  to  the  sur- 
veyor-general, in  which  he  was  informed  that  "  the  IN".  J  of  the  K  J  of 
Sec.  14^'  was  outside  the  reservation — and  not  the  entire  north  half,  as 
he  had  notified  the  register  and  receiver^  you  directed  their  attention 
to  the  fact  that  the  south  half  of  the  north  half— the  land  covered  by 
Imes' entry — ^was  within  the  limits  of  the  reservation;  that  therefore 
it  was  not  subject  to  entry;  and  you  directed  them  to  notify  the  entry- 
man  that  he  would  be  allowed  sixty  days  in  which  to  show  cause  why 
the  entry  should  not  be  canceled. 

Thereupon  counsel  for  Imes  submitted  an  argument,  setting  forth 
the  good  faith  of  the  entryman  and  the  fact  that  the  officers  of  the 
government  had  allowed  the  entry;  contended  that  if  the  lana  was  not 
subject  to  entry  at  the  date  it  was  made,  that  it  became  so  upon  the 
passage  of  the  act  of  February  13, 1891;  furnished  certified  copies  of 
the  record  showing  that  after  the  issue  of  final  certificate,  the  tract 
had  been  mortgaged  for  a  loan  of  $1,000,  and  directed  attention  to  the 
equities  on  the  part  of  Imes  and  his  mortgagee,  that  the  error  had 
occurred  through  the  oversight  of  an  agent  of  the  United  States,  and 
that  the  question  was  one  solely  between  the  entryman  and  the  gov- 
ernment. 
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By  letter  of  January  25, 1892,  to  the  local  officers,  you  held  "That 
the  arguments  set  forth  are  without  weight,  for  the  reason  that  the 
reservation  in  question  never  has  been  subject  to  pre-emption  entry," 
and  you  held  the  entry  for  cancellation. 

From  this  decision  Imes  appeals  to  this  Department. 

Edward  Flynn,  the  mortgagee,  also  asks  to  intervene. 

There  can  be  no  doubt  that  the  entry  was  erroneously  allowed.  The 
only  question  for  decision  is,  what  is  a  proper  course  to  pursue,  under 
all  the  circumstances,  in  view  of  the  act  of  February  13, 1891,  by  which 
the  Secretary  of  the  Interior  is  "  authorized  and  directed  to  cause  the 
land  embraced  within  the  abandoned  Fort  Ellis  military  reservation  in 
Montana  to  be  regularly  surveyed  by  an  extension  of  the  public  sur- 
veys, over  the  unsurveyed  portions  thereo£^^    (26  Stat.,  747.) 

The  second  section  of  said  act  grants  to  the  said  Montana,  for  public 
purposes,  one  section  of  the  reservation,  "to  be  selected  according  to 
legal  subdivisions,  so  as  to  embrace  the  buildings  and  the  improvements 
thereon."  But  none  of  said  buildings  and  improvements  are  on  the  laud 
embraced  in  Imes'  entry,  or  on  any  part  of  said  section  14. 

The  third  section  of  the  act  provides  that  <^The  remainder  of  said  res- 
ervation, or  any  portion  thereof  may  be  selected  by  the  State  of  Mon- 
tana, at  any  time  loithin  one  year  after  the  approval  of  the  survey  thereof 
in  tracts  of  not  less  of  one  section,  in  square  form  and  according  to 
legal  subdivisions,''  for  school  purposes;  and  further,  "  that  if  any  por- 
tion of  said  reservation  shall  remain  unselected  by  said  State  for  a 
period  of  one  year  after  the  approval  of  the  survey,  that  portion  remain- 
ing unselected  shall  be  subject  to  entry  under  the  general  land  and 
mining  laws  of  the  United  States."  The  survey  of  all  the  lands  in  the 
reservation  had  been  made  in  the  summer  of  1887,  which  survey  was 
approved  by  your  office  on  December  19,  of  that  year —  a  fact  of  which 
it  would  appear  that  Congress  was  unadvised.  You  have  held  that 
the  period  within  which  the  State  must  make  selection  exiiired  in  one 
year  from  the  date  of  the  act,  and  that  by  the  provision  above  quoted, 
the  portion  of  the  reservation  remaining  unselected  became  subject  to 
entry  on  the  14th  day  of  February,  1892.  The  land  claimed  by  Imes 
was  not  selected  by  the  State  prior  to  that  date,  nor  has  the  State  ever 
made  application  for  the  same.  In  short,  there  appears  to  be  no  ad- 
verse claim  to  the  land  in  question. 

This  case  is  in  many  respects  similar  to  that  of  Eichard  Griffin,  de- 
cided by  the  Department  September  2, 1890  (11  L.  D.,  231).  Griffin 
had  been  informed  by  the  local  officers  that  the  land  which  he  desired 
to  enter  was  outside  the  Sioux  Indian  reservation,  and  subject  to  entry, 
and  was  permitted  by  them  to  make  homestead  entry  of  the  same.  By 
subsequent  survey  it  is  found  that  the  tract  in  question  was  inside  the 
reservation.  He  requested  that  his  entry  be  allowed  to  stand  until 
such  time  as  the  Indian  reservation  bill,  at  that  time  before  Congress, 
should  be  finally  passed  upon.  You  denied  the  application,  and  held 
the  entry  for  cancellation.    He  appealed  to  the  Department.    After- 
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ward  the  act  was  passed  opening  the  land  in  question  {inter  alia)  to 
settlement  and  entry.  In  view  of  the  facts  set  forth,  the  Department 
did  not  insist  upon  the  cancellation  of  the  entry,  although  it  had  been 
made  when  the  land  was  not  open  to  entry,  but  on  the  contrary,  di- 
rected that  it  should  remain  intact,  and  take  effect  from  the  date  when 
the  land  became  subject  to  entry.  In  my  opinion  the  case  at  bar  should 
be  decided  upon  the  same  liberal  principle.  If  the  allowance  of  Imes' 
entry  was  erroneous  under  the  circumstances  as  they  existed  when  it 
was  allowed,  the  obstacle  which  then  rendered  the  entry  illegal  has 
since  been  removed;  and  neither  the  government  nor  any  other  party 
having  any  rights  in  the  premises  will  suffer  loss  or  hardship  by  per- 
mitting the  entry  to  remain  intact,  taking  effect  from  the  time  when 
the  land  became  subject  to  entry. 

Your  decision  is  therefore  reversed,  and  patent  will  issue  for  the 
land. 


HOMESTJSAD  ENTRY— AMENDMENT-ADD ITIONAI*  ENTBY. 

LizzEY  Peyton. 

The  provisions  of  the  aot  of  Marcli  2,  1889^  with  respect  to  additional  homestead 
entries,  are  not  applicable,  where  the  original  entry  is  made  subsequent  to  said 
act. 

A  homestead  entry  can  not  be  amended  so  as  to  embrace  an  additional  tract,  where 
the  entry,  as  originally  made,  covers  the  land  intended  to  be  taken. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  9,  1892. 

Lizzey  Peyton  made  homestead  entry  for  the  W.  J  of  the  SW.  J  of 
Sec.  1,  T.  47  K.,  B.  9  W.,  Ashland  land  district,  Wisconsin,  on  the  10th 
of  July,  1891. 

On  the  15th  of  January,  1892,  she  filed  in  the  local  ofiQce  an  applica- 
tion to  amend  her  entry,  so  as  to  embrace,  in  addition  to  the  land 
therein  described,  the  iJiTB.  J  of  the  SW.  i,  and  the  SW.  J  of  the  NW.  i 
of  the  same  section,  township  and  range. 

Her  affidavit  in  support  of  her  application  was  corroborated  by  two 
credible  witnesses,  and  was  transmitted  to  your  office  on  the  19th  of 
said  January.  On  the  16th  of  April,  1892,  you  rejected  h  er  application, 
and  on  appeal  &om  your  decision  brings  the  case  to  the  Department. 

Her  application  is  based  upon  the  facts  that  when  she  made  her  entry 
she  was  ignorant  of  the  provisions  of  the  homestead  law,  and  supposed 
she  made  entry  for  all  the  land  she  had  a  right  to  take  under  said  law. 
Upon  learning  that  she  could  have  made  en1»*y  for  one-hundred  and  sixty 
acres,  and  that  her  entry  embraced  only  eighty,  she  applied  to  amend, 
stating  that  the  additional  tract  applied  for  was  contiguous  to  her  former 
entry,  and  was  vacant  land,  and  would  have  been  included  in  her  origi- 
nal entry  had  she  understood  her  rights. 

The  provisions  in  relation  to  change,  or  correction  of  entries  are  em- 
braced in  sections  2369, 2370, 2371  and  2372  of  the  Bevised  Statutes,  and 
Sec.  7,  act  of  March  3, 1891  (26  Stat.,  1095). 
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Section  2369  provides  for  change  of  entry  where  mistake  has  been 
made  through  the  fault  of  the  goyernment  officers,  or  error  in  the  public 
records.  Section  2370  extends  this  provision  to  cases  where  patents 
have  been  issued,  or  may  hereafter  issue.  Section  2371  makes  the  same 
provisions  applicable  to  errors  in  the  location  of  land  warrants,  while 
section  2372  provides  for  the  correction  of  mistakes  made  by  the  entry- 
man  himself  in  the  true  numbers  of  the  tract  intended  to  be  entered, 
and  said  section  7  for  the  correction  of  clerical  errors. 

These  are  all  the  statutory  provisions  in  relation  to  change  or  correc* 
tlon  of  entries,  and  the  statute  nowhere  provides  for  an  amendment  of 
entry.  Occasionally,  however,  as  was  remarked  in  Homer  G.  Stebbins 
(11  L.  D.,  45),  changes  and  corrections  have  been  allowed  to  be  made 
by  amendment,  in  the  interest  of  justice  and  equity,  where  entry  of  a 
tract  of  land  not  intended  to  be  entered  has  been  made  through  a  mis- 
take of  the  true  numbers,  where  no  intervening  rights  are  disturbed, 
and  where  the  mistake  was  through  no  fault  or  negligence  of  the  entry- 
man. 

In  the  case  of  entries  made  prior  to  the  passage  of  the  act  of  March 
2, 1889,  (25  Stat.,  854)  a  remedy  was  provided  therein  by  way  of  addi- 
tional entries,  but  in  the  case  at  bar  the  entry  was  made  subsequent  to 
the  passage  of  that  act,  and  it  is  not  pretended  that  it  does  not  cover 
the  land  intended,  but  simply  that  it  does  not  include  all  the  land 
desired. 

It  was  held  in  the  case  of  Anna  Johnson,  decided  by  the  Department 
on  the  22d  of  June,  1892,  (Press  Copy  Book  247,  page  63),  that  such  a 
state  of  facts  does  not  present  a  case  in  which  amendment  can  be 
allowed,  neither  is  it  a  case  where  an  additional  entry  can  be  permitted. 

The  application  of  Miss  Peyton  to  amend  her  original  entry  was 
properly  rejected  by  you,  and  the  decision  appealed  from  is  therefore 
affirmed. 


SCHOOL  LAND— INDEMNITY  SKLECmON— BNTBT. 

GBORaB  SOHIMMELPFENNY. 

A  school  indemnity  selection,  defective  for  want  of  a  proper  basis,  can  not  be  amended 
so  as  to  defeat  the  right  of  an  intervening  applicant  for  the  land  covered  by  said 
selection. 

An  application  to  make  homestead  entry  for  land  covered  by  an  iUegal  school  indem- 
nity selection  can  not  be  allowed  while  said  selection  remains  of  record,  but  the 
application  in  such  case  may  be  treated  as  an  attack  upon  the  selection,  and  the 
State  called  upon  to  show  cause  why  the  selection  should  not  be  rejected. 

Secretary  Noble  to  the  Oommis8umer  of  the  General  Land  Office^  Decem- 
ber 9y  1892. 

From  the  record  in  the  case  of  George  Schimmelpfenny  it  apx>ears 
that  on  Jane  13, 1891,  he  applied  to  make  homestead  entry  for  the  S  W, 
I,  Sec  22,  T.  3  K.,  B.  1  E.,  Yancouver ,  Washington.    His  application 
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was  rejected,  because  the  State  of  Washington  had  selected  the  land  as 
indemnity  for  school  land  lost  in  place. 

On  appeal  you,  by  your  decision  of  January  5, 1892,  affirmed  the  re- 
jection, and  he  has  appealed  to  this  Department. 

The  township,  for  which  this  indemnity  was  selected,  was  a  fractional 
one,  and  entitled  to  nine  hundred  and  sixty  acres  of  school  land.  Two 
hundred  and  thirteen  and  twenty-seven  one  hundredth  acres  had  been 
found  in  place  (Sec.  16),  leaving  seven  hundred  and  forty-six  and 
seventy- three  one  hundredth  acres  for  which  indemnity  was  allowed. 
But  the  State  had  selected  the  full  nine  hundred  and  sixty  acres — 
namely:  all  of  section  9  and  the  south  half  of  section  22,  or  two  hun- 
dred and  thirteen  and  twenty-seven  one  hundredth  acres  more  than  the 
State  was  entitled  to.  The  land  applied  for  is  the  southwest  quarter 
of  the  last-named  section  (22). 

It  appears  from  the  record  that  the  selection  in  controversy  contains 
213.27  acres  in  excess  of  the  deficiency  in  said  township.  There  being 
no  basis  for  said  excess,  the  entire  selection  must  fail,  and  it  can  not  be 
amended  by  the  relinquishment  of  such  excess  so  as  to  defeat  the  right 
of  any  applicant  for  lands  embraced  in  said  selection  whose  application 
is  filed  prior  to  such  amendment. 

The  local  officers  were  right  in  refusing  to  allow  entry  to  be  made  by 
Schimmelpfenny  under  his  application,  because  the  selection  by  the 
State,  as  long  as  it  remained  of  record,  reserved  the  land  from  other 
appropriation,  until  said  illegal  sele3tion  was  removed,  but  the  applica- 
tion being  in  the  nature  of  a  contest  or  attack  upon  said  selection,  the 
State  should  be  called  upon  to  show  cause  why  the  selection  should  not 
be  rejected,  and,  if  it  is  found  to  be  invalid,  it  should  be  canceled  and 
the  application  of  Schimmelpfenny,  if  otherwise  legal,  should  be  al- 
lowed.   Niven  V.  California,  6  L.  D.,  439. 

Your  decision  is  modified  accordingly. 


I 


homestead  entbt-reinstatement— advebse  claim* 

Aters  v.  Brownleb. 

A  homestead  entry  canceled  for  failaro  to  make  ilnal  proof  within  the  statntory  pe- 
riod^ such  failure  being  due  to  the  entryman's  arrest  and  conyiotion  on  a  crimi- 
nal charge,  can  not  be  re-instated  in  the  presence  of  an  intervening  adTerae 
claim. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  9, 1892, 

The  land  involved  in  this  entry  is  the  NE.  J  of  SW.  J,  Sec.  36,  T.  17 
S.,  E.  2  W.,  Montgomery,  Alabama,  land  district. 

The  record  shows  that  Leonard  Ayers  made  homestead  entry  of  said 
tract  January  27, 1876,  which  was  canceled  March  12, 1883,  on  account 
of  expiration  of  time  to  make  final  proo£ 
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On  September  28, 1886,  Besjamin  BrowBlee  made  additional  home- 
stead entry  of  said  land,  under  the  act  of  March  3, 1879,  together  with 
others,  and  received  final  certificate  for  same  May  17, 1887. 

On  November  1, 1886,  the  plaintifi'  made  an  <<  excuse  affidavit "  set- 
ting up  his  reasons  for  not  having  made  his  final  proof  within  the 
period  limited  by  statute,  and  upon  this  showing  you,  by  letter  of  May 
3, 1887,  restored  his  entry  subject  to  any  adverse  right,  and  upon  pre- 
sentation of  his  corroborated  affidavit  of  contest  ordered  a  hearing. 
The  allegations  of  this  affidavit  are  substantially  as  follows: 

That  he  was  unable  to  make  his  final  proof  for  the  following  reasons:  He  was 
arrested  and  placed  in  Jail  in  1881;  that  at  the  faU  term  of  the  court  in  Jefferson 
county,  in  1882,  he  was  convicted  and  sentenced  to  hard  labor  for  one  year,  and  fif- 
teen months  additional  to  satisfy  the  costs;  that  he  served  out  the  full  term  at  hard 
labor  in  the  coal  mines;  that  after  his  release  from  prison  and  after  he  learned  that 
his  entry  had  been  canceled  and  the  land  had  been  entered  by  defendant  he  went  to 
Birmingham  and  employed  land  attorneys,  who  ftgreed  to  take  his  case  and  try  and 
get  his  entry  reinst  ited,  for  which  he  paid  them  sixteen  dollars,  at  that  time  and 
after  waiting  about  a  year  one  of  the  members  of  said  firm  (now  defendant's  at- 
torney) informed  plaintiff  that  he  had  been  employed  by  defendant  and  said  at- 
torney then  paid  back  ten  dollars  of  said  fifteen  doHars.  He  afterwards  applied  to 
other  parties  who  wrote  for  plaintiff  and  ascertained  the  condition  of  the  case  i^om 
the  United  States  land  office;  that  plaintiff  was  for  a  long  time  unable  to  get  an 
attorney  to  take  hold  of  his  case  or  to  do  anything  for  him;  that  he  had  a  continu- 
ous home  upon  the  land  in  question  for  more  than  sixteen  years  with  his  family  and 
has  cultivated  some  portion  of  said  land  every  year;  that  the  improvements  now  on 
said  land  which  have  been  put  there  by  plaintiff  are  worth  five  hundred  dollars. 

The  testimony  was  taken  before  a  notary  public  and  on  consideration 
thereof  the  local  officers  recommended  the  cancellation  of  that  portion  of 
defendant's  entry  which  conflicts  with  the  original  entry  of  plaintiff  and 
that  plaintifiTs  entry  be  reinstated.  The  defendant  appealed  and  you 
by  letter  of  December  5,  1891,  reversed  their  decision,  whereupon 
plaintiff  prosecutes  this  appeal  assigning  as  error,  substantially,  that 
your  decision  is  against  the  evidence. 

The  allegations  in  the  affidavit  of  contest  as  above  set  forth  are 
sworn  to  by  the  witnesses  at  the  hearing,  but  the  details  of  his  arrest 
and  incarceration  are  given  to  show  that  he  was  not  free  to  make  final 
proof  at  the  expiration  of  seven  years.  (See  Sec.  2291,  £.  S.).  It  seems 
that  he  was  arrested  for  burglary  in  1881,  and  convicted  at  the  "fall 
term  1882,"  and  for  some  portion  of  the  interim  was  in  jail.  He  says 
that  owing  to  his  trouble  over  the  arrest  he  could  not  raise  money  to 
make  his  proof.  It  seems  that  while  serving  his  sentence  another 
party  entered  the  land,  of  which  act  Ayers  had  knowledge,  but  he 
seems  simply  to  have  held  it  until  Ayers  was  released,  when  he  relin- 
quished for  his  benefit.  Then  it  was  that  he  retained  counsel  to 
look  after  the  matter  for  him,  but  it  seems  they  did  not  do  so,  but 
subsequently  entered  the  employ  of  this  defendant,  and  one  of  them 
appears  here  for  him.  While  his  counsel  were  inactive  in  his  behalf  the 
defendant  secured  the  land. 
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This  is  a  case  of  peculiar  hardship.  The  plaintiff  is  an  ex-slave, 
unable  to  read  or  write.  He  settled  npon  this  forty  acre  tract  to  make 
a  home  for  his  family.  He  cleared  about  twenty  acres  of  the  land; 
fenced  all  of  it,  built  three  houses,  beside  a  cotton-house,  and  out-build- 
ings; has  a  good  orchard,  and  has  lived  there  almost  twenty  years  and 
raised  his  family.  But  his  failure  to  comply  with  the  law  has  placed  it 
in  the  power  of  another  to  acquire  title  to  this  land,  and  an  impartial 
administration  of  the  law  forces  me  to  dismiss  his  contest.  It  is  not 
apparent  that  there  was  any  fraud  on  the  part  of  the  defendant  and 
the  entry  of  plaintiff  having  been  lawfully  canceled,  more  than  a  year 
after  the  expiration  of  the  period  in  which  an  entryman  must  make 
final  proof,  I  can  not  do  otherwise  than  hold  his  entry  intact. 

Tour  judgment  is  therefore  afQrmed. 


KAILBOAD  GRANT— PRE-EMPTION- SETTLEMENT  RIGHT. 

TeTREATTLT  V.  ITORTHEEN  PAOFIO  E.  E.  Co.  ET  AL. 

Land  embraced  within  an  expired  pre-emption  fijing  at  date  of  definite  location,  is 
not  excepted  from  the  operation  of  a  railroad  grant,  if  the  pre-emptor  at  ench 
date  is  not  then  asBerting  a  claim  nnder  said  filing. 

Settlement  at  definite  location  by  one  holding  nnder  the  company's  title,  and  intend- 
ing to  purchase  irom  the  company,  does  not  except  the  land  covered  thereby 
from  the  grant. 

Secretary  N'oble  to  the  Commissioner  of  the  Oeneral  Land  Office^  December 

P,  189J2. 

I  have  considered  the  case  of  Albert  Tetreault  v,  Northern  Pacific 
Eailroad  Company  and  John  E.  Latimer,  involving  the  SW.  J  of  the 
NE.  i,  the  B.  i  of  the  "NW.  i  and  the  SW.  J  of  the  KW.  i,  Sec.  9,  T.  13  K, 
E.  20  W.,  Helena  land  district,  Montana,  pending  on  appeal  by  Te- 
treault from  your  decision  of  December  20, 1890,  rejecting  his  claim 
to  said  land. 

The  tract  here  in  question  is  within  the  primary  limits  of  the  grant 
for  said  company,  shown  by  the  map  of  definite  location  filed  July  6, 
1882,  and  was  included  within  the  limits  of  the  withdrawal  upon  the 
map  of  general  route  filed  February  21,  1872. 

The  records  shows  that  one  Dewitt  C.  Beers  filed  declaratory  state- 
ment No.  1431,  for  said  tract,  January  16,  1871,  alleging  settlement 
January  10,  1870. 

Theodore  H.  Carrick  filed  declaratory  statement  "So,  2458,  for  same 
land,  April  9, 1872,  alleging  settlement  February  5, 1872. 

Albert  Tetreault,  the  present  claimant,  filed  declaratory  statement 
Ko.  7172,  for  this  land,  July  15, 1885,  alleging  settlement  April  11, 1885. 

Charles  Kelsey  filed  declaratory  statement  Ko.  7253,  for  same  land, 
August  20, 1885,  alleging  settlement  April  13, 1885. 
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On  March  10, 1885,  the  Northern  Pacific  Railroad  Company  applied 
to  list  this  tract  on  account  of  its  grant,  and  upon  the  rejection  of  said 
list  on  account  of  the  filing  by  Beers,  the  company  appealed. 

In  accordance  with  published  notice,  Tetreault  tendered  proof  upon 
his  filing  on  March  9, 1888,  when  he  was  met  by  Latimer,  who  protested 
against  the  acceptance  of  the  same,  as  to  the  NE.  J  of  the  NW.  J  and 
the  8W.  4  of  the  NB.  ^  of  said  section  9,  which  tracts  he  claimed  under 
purchase  from  the  Northern  Pacific  Railroad  Company. 

Upon  the  testimony  taken  you  found  that  there  was  no  one  "  residing 
upon  and  claiming  the  land  July  6, 1882,  under  the  settlement  laws  of 
the  United  States,"  and  therefore  held  that  it  passed  to  the  company 
under  its  grant. 

The  appeal  urges  that  the  filings  by  Beers  and  Carrick  served  to  ex- 
cept the  tract  from  the  withdrawal  on  general  route  and  also  from  the 
grant;  further,  that  Latimer  was  residing  upon  the  land  at  the  date  of 
definite  location,  and,  although  not  qualified,  yet  such  residence  would 
defeat  the  grant. 

As  to  the  filings  by  Beers  and  Carrick,  I  have  but  to  say  that  said 
filings  had  expired  long  prior  to  the  date  of  the  definite  location  of  the 
road,  and  as  it  is  not  shown  that  they  continued  to  claim  the  land  un- 
der said  filings  on  July  6, 1882, 1  must  hold  that,  so  far  as  said  filings 
are  concerned,  the  land  was  free  from  claim  and  subject  to  the  grant. 
Reynolds  v,  Uortheru  Pacific  Railroad  Company  (9  L.  D.,  156) ;  Korth- 
em  Pacific  Company  v.  Stovenour  (10  L.  D.,  645). 

It  but  remains  to  consider  the  effect  of  the  settlement  by  Latimer, 
who  was  in  possession  of  the  land  at  the  date  of  the  definite  location  of 
the  road. 

It  is  admitted  that  he  had  exhausted  both  his  homestead  and  pre- 
emption rights,  and  that  his  settlement  was  with  a  view  to  purchasing 
the  land  of  the  company. 

It  is  well  established  by  the  rulings  of  this  Department  that  where 
a  settlement  is  relied  upon  to  defeat  the  claimed  rights  under  a  grant, 
such  settlement  must  have  been  made  by  one  having  the  legal  qualifi- 
cations to  perfect  the  claim  initiated  by  such  settlement.  Northern 
Pacific  Railroad  Company  v.  Fitzgerald,  7  L.  D.,  228;  Northern  Pacific 
Railroad  Company  v.  Potter  et  aLy  11  L.  D.,  531. 

This  of  itself  disposes  of  the  settlement  by  Latimer,  but  it  also  ap- 
pears that  he  was  in  possession  under  and  by  virtue  of  the  company's 
title  and  without  intention  of  claiming  under  the  general  land  laws. 
Such  a  settlement  will  not  defeat  the  grant.  See  Northern  Pacific 
Railroad  Company  v  Dunham  et  al.y  11  L.  D.,  471;  Same  v.  Pile,  12 
L.  D.,  322. 

For  the  above  reasons,  I  am  of  the  opinion  that  the  land  was  not  by 
the  terms  of  the  land  grant  excepted  therefrom,  and  your  decision  re 
jecting  Tetreault^s  cladm  to  the  same  is  therefore  afiirmed* 
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HOMESTEAD  CONTEST— ABANDONMENT. 

Beedhead  V.  Hauenstine. 

The  oontinnity  of  residence  is  not  inteirapted  by  absence  from  the  land  cansed  by 
judicial  restraint^  and  a  charge  of  abandonment  in  such  case  must  fall. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Lamd  Office,  December- 9y  1892. 

I  have  exainined  the  appeal  in  this  case  and  find  that  on  April  26, 
1887,  Albert  B.  Hauenstine  made  a  homestead  entry  for  the  I^E.  J,  Sec. 
14,  T.  14  ^.j  R.  25  B.,  North  Platte,  Nebraska  and  that  on  August  14, 
1889,  Joseph  D.  Beedhead  initiated  a  contest  against  said  entry  alleg- 
ing abandonment. 

The  local  officers  set  a  day  of  hearing  giving  the  usual  notices,  but 
before  the  trial  the  parties  agreed  upon  a  statement  of  facts,  and  sub- 
mitted the  case  without  taking  testimony. 

The  statement  submitted  shows  that  for  about  one  year  prior  to  No- 
vember, 1886,  the  defendant  lived  upon  the  tract  in  question,  with  his 
family,  that  he  built  a  good  house  and  stable  on  the  land  and  that  he 
broke  some  ten  acres  thereof  preparatory  to  raising  crops;  that  on  or 
about  November  11, 1888,  he  committed  murder,  and  was  arrested  and 
tried,  found  guilty  and  sentenced  to  death;  that  at  the  time  this  state- 
ment was  made,  he  was  in  the  penitentiary,  pending  a  review  of  said 
case  on  error  in  the  supreme  court  of  the  State  of  Nebraska;  that  he 
has  a  wife  but  no  children;  that  his  wife  has  not  lived  on  said  claim 
since  November  11,  1888,  when  the  murder  was  committed;  that  no 
cultivation  of  any  kind  has  been  done  on  said  claim  since  defendant's 
a>rrest  and  that  said  tract  is  abandoned  so  far  as  the  claim  is  concerned. 
That  the  reason  for  said  abandonment  is  due  to  defendant  being  de- 
prived of  his  liberty  by  reason  of  his  confinement  in  the  penitentiary, 
and  that  the  wife  is  poor  and  in  straightened  circumstances  and  can 
not  support  herself  on  said  claim  or  live  thereon  alone. 

Plaintiff  asks  that  the  entry  be  canceled.  Defendant  for  his  wife, 
asks  that  contest  be  dismissed  and  the  entry  allowed  to  stand  for  his 
wife's  benefit. 

Upon  this  statement  of  fi^^ts  the  local  officers  decided  in  favor  of  the 
defendant  and  recommended  a  dismissal  of  the  contest,  whereupon  the 
plaintiff  appealed  and  you  under  date  of  December  12, 1891,  sustained 
the  iudgment  below,  and  the  plaintiff  again  appeals. 

This  Department  has  repeatedly  held  that  where  a  party  was  absent 
from  his  entry  by  reason  of  judicial  restraint,  as  in  this  case,  that  it 
could  not  be  considered  an  abandonment.  While  it  is  true  that  the 
homestead  law  requires  personal  and  continuous  residence,  yet  it  is  also 
true  that  residence  once  established  can  only  be  changed  by  the  per- 
sonal act  and  intention  of  the  claimant  affecting  such  change. 
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In  the  case  at  bar  tlie  absence  of  the  defendant  was  the  result  of  judi- 
cial restraint  and  his  residence  was  therefore  not  interrupted  thereby, 
Kane  et  al.  v.  Devine  (7  L.  D.,  632) }  Anderson  v.  Anderson  (6  L.  D.,  6), 
and  Arnold  t>.  Cooley  (10  L.  D.,  561). 

Your  decision  is  accordingly  affirmed. 


HOMESTEAD  ENTBT-DESEBTED   lYIFE— BELINQUISHllilEKT. 

O'OONNOB  V.  StEWABT. 

The  right  of  a  deserted  wife  to  make  homestead  entry  of  the  land  on  which  she  is 
living  at  date  of  desertion^  and  on  which  she  previously  resided  with  her  hus- 
bandy  cannot  be  defeated  by  one  who^  with  fall  knowledge  of  the  facts,  sets  np 
a  claim  under  a  relinquishment  obtained  from  the  husband  after  said  desertion, 
and  while  he  is  so  intoxicated  as  to  be  unfit  for  the  transaction  of  business. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  ths  Oeneral 

Land  Office  December  9, 1892. 

The  land  involved  in  this  appeal  is  SB.  i  of  Sec.  36,  T.  48  N.,  E.  40 
W.,  Marquette,  Michigan,  land  district. 

The  record  shows  that  John  O'Connor  filed  his  homestead  applica- 
tion for  said  land  August  26, 1887,  upon  which  the  local  officers  made 
the  following  endorsement: 

The  within  application  with  the  required  fee  was  this  day  tendered  and  rejected 
for  the  reason  that  the  land  applied  for  is  in  an  odd  numbered  section  within  the 
indemnity  limits  of  the  Marquette  and  Ontonagan  R.  B.  Co.,  and  reserved  for  that 
company  and  its  successors. 

It  seems  that  he  appealed  from  this  rejection,  and  by  subsequent  ac- 
tion of  your  office,  the  application  was  returned  together  with  that  of 
one  Fish,  for  the  same  land  and  a  hearing  ordered  to  determine  who 
had  the  prior  right.  The  land  became  subject  to  entry  October  10, 
1887,  on  which  day  James  Stewart  made  homestead  application,  and 
the  hearing  then  proceeded  between  the  three  applicants  to  det'Crmine 
the  prior  right.  As  a  result  of  this  hearing  the  register  and  receiver 
decided  that  Stewart  had  the  better  right.  Fish  and  O'Connor  ap- 
pealed but  it  appears  that  the  day  before  O'Connor's  attorney  filed  tlie 
appeal  in  the  local  office,  he  executed  and  filed  a  relinquishment  of  his 
right  and  by  the  same  instrument  withdrew  all  objections  to  the  deci- 
sion of  the  register  and  receiver.  The  date  of  this  relinquishment  is 
May  23, 1889. 

On  June  25, 1890,  Mary  O'Connor,  wife  of  John,  filed  with  you  a  pe- 
tition supported  by  affidavits^  in  which  she  charges — 

That  the  relinquishment  in  this  case  was  obtained  through  fraud,  and  for  the  pur- 
pose of  depriving  her  of  her  rights  as  the  deserted  wife  of  said  Jno.  O'Connor,  that 
said  Jno.  O'Connor  executed  said  relinquishment  at  a  time  when  he  was  so  intoxi- 
cated as  not  to  know  what  he  was  doings  and  through  the  collusion  of  Stewart,  the 
other  party  in  interest,  with  said  O'Connor;  and  that  said  relinquishment  should,  in 
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accordance  with  the  ralings  of  the  Land  Department,  he  set  aside  as  null  and  void 
and  she  (Mrs.  O'Connor)  he  allowed  to  prove  up  as  the  deserted  wife  of  said  John 
O'Connor. 

By  letter  of  April  15, 1891,  you  ordered  a  hearing  on  these  charges. 
On  December  26, 1891,  James  Stewart  filed  the  relinquishment  of  Fish, 
As  a  result  of  the  hearing  the  register  and  receiver  recommended  that 
the  petition  be  dismissed  and  Stewart's  entry  be  allowed.  Mary 
O'Connor  appealed,  and  you,  by  letter  of  February  5, 1892,  affirmed 
both  their  said  decisions,  that  is,  that  Stewart  had  the  better  right  to 
the  land,  and  that  Hary  O'Connor's  petition  should  be  dismissed,  where- 
upon she  prosecutes  this  appeal,  assigning  error  as  follows: 

1.  She  renews  her  appeal  filed  in  the  local  land  office  on  November  19, 1891,  by  her 
attorney,  F.  F.  Cutts,  and  alleges  error  in  not  sustaining  each  and  every  specification 
of  error  therein  contained. 

2.  Said  decision  errs  in  holding  that  the  relinquishment  executed  by  appellant's 
husband  was  a  valid  instrument  and  that  it  had  not  been  procured  by  fraudulent 
methods. 

3.  It  is  error  to  hold  that  Stewart  was  a  bona  fide  settler  on  the  land  in  question, 
prior  to  the  attaching  of  the  settlement  rights  of  this  appellant. 

In  the  consideration  of  this  case  as  it  now  stands  I  shall  divide  it  into 
two  parts,  and  consider  first,  the  issue  raised  between  the  three  appli- 
cants to  enter  the  land  and  determine  which  had  the  better  and  prior 
right,  and,  second,  the  petition  of  Mary  O'Connor  and  the  issue  raised 
thereby. 

The  testimony  taken  at  the  first  hearing  shows  beyond  a  reasonable 
doubt  that  John  O'Connor  settled  on  this  land  prior  to  James  Stewart. 
O'Connor  went  into  the  vicinity  of  the  land  with  several  others,  for  the 
purpose  of  securing  a  homestead,  about  the  first  of  September,  1887, 
He  selected  this  piece,  built  a  cabin  on  it  and  made  a  small  clearing. 
He  remained  there  until  October  12,  following,  and  on  the  14th  of  that 
month  made  his  application  to  enter  the  land  at  Marquette.  He  re- 
mained  there  until  July  9, 1888,  when  he  returned  to  the  land,  fixed  up 
his  cabin,  lived  there  and  cleared  some  more  ground.  In  September  of 
that  year  he  married  the  appellant  herein,  who  was  a  widow  with  five 
children.  On  October  16,  he  moved  his  wife  and  family  on  the  land, 
built  an  entirely  new  and  larger  house  and  lived  there  with  his  family 
continuously  until  after  the  first  hearing,  which  began  January  28, 
1889,  and  ended  April  27,  following. 

There  seems  to  be  no  question  raised  as  to  the  sufficiency  of  his  acts 
of  settlement  or  residence,  but  your  judgment,  and  that  of  the  local 
officers  against  him  seems  to  be  based  upon  an  alleged  bargain  be^ 
tween  this  entryman  and  one  William  Stewart,  a  brother  of  the  de- 
fendant, whereby  it  is  claimed  that  he — O'Connor — agreed  to  sell  this 
claim  to,  and  relinquish  his  right  in,  said  land  to  the  defendant  It  is 
claimed  this  bargain  was  made  when  he  was  there  in  1887,  and  William 
Stewart  swears  he  paid  some  money  on  the  deal  to  one  Taplin  for 
one  O'Connor.    It  may  be  questioned  from  the  testimony  that  any  such 
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trade  was  ever  made.  O'Connor  denies  it,  and  I  think  his  acts  alone, 
subsequent  to  the  time  it  is  said  to  have  been  made,  folly  corroborates 
his  statement.  It  seems  unreasonable  and  unnatural  if  he  ever  made 
such  a  sale,  that  he  should  subsequently  present  his  application^  then  go 
back  upon  the  land  the  next  season;  repair  his  old  cabin  so  as  to  make 
it  comfortable;  erect  a  new  and  larger  house,  move  his  family  there; 
make  other  improvements,  and  at  all  times  assert  his  right  to  the  laud. 
He  did  not  relinquish,  as  it  is  claimed  he  agreed  to;  did  not,  so  far  as 
the  record  discloses  take  any  other  laud,  but  did  do  all  on  this  that 
could  be  reasonably  required.  The  defendant  Stewart  did  not  go  upon 
the  land  until  January,  1889,  and  after  the  first  hearing  had  been 
ordered  when  he  claims  to  have  established  his  residence  there.  The 
controversy  between  O'Connor  and  Stewart  in  the  light  of  the  testi- 
mony before  me,  as  to  this  trade  is  not  one  that  comes  within  the  juris- 
diction of  this  Department,  except  for  the  purpose  of  detennining 
whether  O'Connor  was  fairly  entitled  to  the  tract.  The  question  be- 
fore me  is  as  to  which  of  the  parties  should  be  awarded  this  land. 

Considering  the  testimony  and  circumstances  I  am  forced  to  the  con- 
elusion  that  O'Connor  had  the  better  and  prior  right  to  the  land  and 
that  his  application  should  have  been  received  subject  to  a  future  com- 
pliance with  the  law,  and  that  of  Stewart  rejected. 

The  further  question  to  be  considered  is  as  to  whether  the  appellant 
Mary  O'Connor  is  entitled  to  the  land  as  the  deserted  wife  of  John 
O'Connor.  The  testimony  taken  on  this  hearing  shows  that  O'Connor 
was  a  blacksmith  by  trade;  that  he  was  in  the  habit,  whenever  an  op- 
portunity presented  itself,  of  getting  drunk;  that  this  habit  was  so 
strong  in  him  that  it  was  necessary  to  keep  his  money  from  him.  His 
wife  at  the  time  of  her  marriage  had  a  little  money  and  this  was  used 
in  building  the  new  house  and  making  the  other  improvements;  and 
by  her  labor  and  that  of  her  children,  the  improvements  were  con- 
tinued until  about  six  acres  were  cleared.  In  addition  to  this  she  did 
washing  and  other  work  to  earn  means  to  support  the  family  and  her 
excessively  hard  work  together  with  packing  provisions  about  two  miles 
on  her  back  had  resulted  in  the  premature  birth  of  their  child,  still 
bom. 

On  May  18,  1890,  O'Connor  left  her  with  the  declaration  that  he 
would  not  live  with  her  longer  and  he  kept  his  word.  He  went  to  Mar- 
quette and  remained  thereuntil  after  the  execution  and  relinquishment 
on  the  23d.  During  all  this  time  he  was  more  or  less  under  the  influ- 
ence of  liquor,  and  I  think  it  fairly  deducible  from  the  testimony  that 
he  was  so  thoroughly  intoxicated  that  he  was  unfit  to  transact  business. 

It  is  probably  true  that  he  had  entered  into  negotiations  with  the 
Stewarts  to  sell  James  his  relinquishment  a  day  or  two  before  he  lefb 
his  wife,  and  that  they  were  aware  of  his  intention  of  abandoning  her. 
They  testify  that  he  expressed  a  desire  to  go  away  and  work  at  his 
trade.    William  Stewart  accompanied  him  to  Marquette  on  this  trip, 
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and  was  with  him  more  or  less  until  he  procured  the  relinquishment, 
which  was  executed  in  the  local  office  and  acknowledged  before  the 
register.  Hugh  Stewart,  another  brother,  paid  him  $200,  and  a  note 
was  given  him  for  $300,  payable  when  entry  should  be  made. 

It  is  not  shown  who  executed  the  note.  I  should  state  that  there  is 
no  apparent  connection  between  this  later  trade  and  the  one  referred 
to  in  the  former  hearing.  But  in  both  deals,  as  well  as  in  all  other 
matters  in  connection  with  this  controversy  William  Stewart  is  the  ac- 
tive person  who  figures  prominently  in  everything  relating  to  this  and 
the  previous  hearing,  and  in  all  the  transactions  connected  with  the 
land.  He  has  a  homestead  adjoining  this  tract  and  he  it  was  who,  in 
the  first  instance,  wrote  James  in  regard  to  the  O'Connor  land  and  thus 
gave  him  the  first  information  he  had  in  regard  to  it,  and  induced  him 
to  declare  his  in  tention  of  becoming  a  citizen  of  the  United  States  so 
as  to  qualifiy  himself  to  enter  it. 

The  defendaat  lived  on  the  land  after  establishing  his  residence  in 
January,  1889,  and  he  is  therefore  chargeable  with  notice  of  the  acts  of 
settlement  by  O'Connor.  T  here  is  some  testimony  tending  to  show  that 
the  Stewarts  encouraged  O'Connor  in  his  dissolute  habits  by  chaf- 
ing him  on  refusing  to  drink  after  his  marriage,  because  he  was  disposed 
to  regard  as  sacred  his  promise  to  his  wife  not  to  do  so.  They  certainly 
were  familiar  with  his  habits  and  his  weakness  and  I  can  not  escape 
the  conviction  that  they  were  directly  instrumental  in  bringing  about 
hiscondition  and  procuring  for  a  grossly  inadequate  sum  the  relinquish- 
ment. It  is  shown  that  the  land  is  worth  from  $14,000  to  $15,000. 
There  is  also  testimony  tending  to  show  that  O'Connor  was  so  far  in- 
toxicated when  he  signed  the  relinquishment  as  to  be  insensible  of  his 
acts  and  that  if  he  could  get  the  land  for  himself  he  would  do  so,  but 
that  he  would  do  nothing  toward  aiding  his  wife  in  securing  it.  (She 
continued  to  live  upon  and  improve  the  land  after  the  desertion.) 

It  seems  to  me  from  all  the  testimony  that  it  is  fairly  shown  that  the 
appellant  herein  is  the  deserted  or  abandoned  wife  of  the  entryman ; 
that  he  and  the  defendant,  who  procured  his  relinquishment  did  so  for 
the  purpose  of  depriving  her  of  her  only  home  and  the  fruits  of  her  labor 
and  industry;  that  her  husband  was  intoxicated  at  the  time  of  the  ex- 
ecution of  the  relinquishment  to  such  an  extent  as  to  disqualify  him 
from  intelligently  transacting  business,  and  I  think  all  these  facts  were 
known  to  the  defendant  at  the  time.  I  therefore  think  that  she  should 
be  permitted  to  make  entry  of  this  land  as  a  deserted  wife.  Eoncaglion 
V.  Yarbrough  (unreported)  L.  P.  B.  #251,  page  146;  Mary  Lewis,  3  L. 
D.,  187;  Wilber  v.  Goode,  10  L.  D.,  527;  Kamanski  v.  Eigg8,9  L.  D., 
186. 

Your  judgment  is  therefore  reversed.    You  will  order  the  cancella 
tion  of  James  Stewart's  entry  and  notify  Mary  O'Connor  that  she  will 
be  allowed  to  make  an  entry,  as  a  deserted  wife,  within  thirty  days 
from  notice  of  this  decision* 
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SCHOOL  LAND-INDEMNITY  SELECTION— APPROVAL. 

ToNNEB  V.  O'Neill  (on  review). 

Where  a  soliool  indemnity  neleotion  of  land  not  sabjeot  thereto  has  been  dnly  ai>- 
proyed,  the  State  in  not  entitled  to  take  other  land  in  lien  thereof,  nntil  the 
first  selection  has  been  formally  relinquished,  or  set  aside  by  proper  authority. 

No  title  is  acquired  by  a  school  indemnity  selection  until  the  same  has  been  duly 
approved  and  certified. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  Decem- 
ber lOj  1892. 

• 

This  is  a  motion  filed  by  P.  O.  Tonner,  asking  for  review  of  the  de- 
cision of  the  Department  of  April  1,  1892,  in  the  case  of  Tonner  v. 
O'Neill  (14  L.  D.,  317),  accompanied  by  an  application  from  the  State 
of  California  to  have  its  indemnity  school  selection  for  the  SE.  ^  of  the 
NE.  J,  and  the  SB.  J,  Sec.  7,  T.  5  S.,  R.  1  W.,  Los  Angeles,  California, 
as  per  list  No.  167,  revoked  and  canceled,  and  that  selection  No.  854, 
of  the  SE.  ^,  Sec.  20,  T.  1  S.,  B.  7  W.,  same  land  district,  be  approved 
to  said  State  in  lieu  thereof. 

The  land  embraced  in  list  No.  167  was  selected  January  3, 1871^  and 
said  selection  was  certified  and  approved  to  said  State  January  23, 
1875.  At  the  date  of  said  selection  and  approval,  the  pubUo  surveys 
showed  that  said  land  was  subject  to  selection. 

Subsequently  thereto,  the  final  survey  of  the  Mexican  grant  San 
Jacinto  Viejo,  under  which  it  was  patented  January  17, 1880,  showed 
the  lands  to  be  within  the  limits  of  said  grant. 

The  State  of  California,  on  June  23, 1884,  without  taking  any  action 
in  regard  to  this  selection,  which  has  been  approved  to  it,  selected  the 
land  in  controversy,  as  per  list  No.  854,  designating  the  same  bases  that 
had  been  used  in  list  No.  167. 

On  January  3, 1889,  P.  H.  O'Neill  made  application  to  file  pre-emp- 
tion declaratory  statement  for  the  tract  in  controversy,  which  was  re- 
jected, upon  the  ground  that  the  land  applied  for  was  covered  by  in- 
demnity school  selection  made  by  said  State  as  per  list  No.  854,  to  com- 
pensate deficiency  in  Sec.  16,  T.  1 N.,  B.  14,  from  which  decision  O'Neill 
appealed. 

On  April  15, 1890,  you  held  the  selection  for  cancellation,  firom  which 
decision  the  State  appealed,  and  on  November  15, 1890,  you  considered 
O'Neill's  appeal  from  the  rejection  of  his  application,  and  held  that  his 
application,  being  in  the  nature  of  an  attack  upon  the  selection,  might 
be  accepted,  subject  to  the  final  action  of  the  Department  upon  the  ap- 
peal of  the  State. 

Both  appeals  were  considered  by  the  Department  in  the  case  now 
under  review,  and  it  was  there  held  that  the  application  of  O'Neill, 
although  improperly  allowed,  should  be  permitted  to  remain  of  record, 
but  stand  suspended,  until  the  right  of  the  State  to  make  such  second 
selection  is  finally  adjudicated.    You  were  then  directed  as  follows: 

Said  selection  should  not,  however,  be  canceled  without  first  giving  the  proper 
parties  notice  of  the  contemplated  action  and  an  opportunity  to  be  heard  in  support 


560  DECISIONS  RELATING  TO   THE   PUBLIC  LANDS. 

of  the  validity  thereof.  Toa  will  therefoie  give  said  parties  notice  that  they  -will 
be  allowed  ninety  days  from  notice  hereof  within  which  to  show  cause  why  said  se- 
lection should  not  be  canceled,  and  will  thereafter  take  such  steps  as  may  be  pro]Mr 
and  necessary  to  a  final  a^ndioation  of  the  rights  of  the  respective  claimants. 

The  State  now  contends  that  it  was  error  in  not  holding  that  selec- 
tion  No.  167  was  void  ab  initio^  because  made  of  land  included  within 
a  valid  Mexican  grant,  and  in  not  holding  that  the  State  abandoned 
said  attempted  selection  when  it  filed  selection  Ko.  854  for  the  land  in 
controversy,  long  before  any  intervening  rights  were  acquired  and  be- 
fore O'Neill  made  any  claim  to  the  land. 

It  is  true  that  the  land  certified  to  the  State  by  list  No.  167  was  not 
the  property  of  the  government,  and,  hence,  said  certification  passed 
no  title  thereto.  The  State  is  therefore  entitled  to  select  other  land  to 
compensate  the  deficiency  for  section  16  in  said  township  1  north,  range 
14  west,  but,  until  the  State  has  formally  relinquished  the  selection, 
or  it  has  been  set  aside  by  the  proper  authorl  ty,  it  has  no  right  to  se- 
lect other  land  in  lieu  thereof.    State  of  California,  7,  L.  D.,  91. 

Said  selection  being  invalid,  the  application  of  O'Neill  was  properly 
allowed  to  remain  of  record,  and  to  be  finally  accepted,  in  the  event 
of  the  cancellation  of  the  State's  selection. 

All  selections  of  indemnity  lands  made  by  the  State  in  lieu  of  lost 
school  sections,  or  to  compensate  the  deficiencies  in  fractional  town- 
ships, are  subject  to  the  approval  of  the  Department,  and  the  State  can 
acquire  no  title  to  the  same  until  they  have  been  certified  to  it  by  the 
proper  authorities. 

The  attempted  sale  by  the  State  of  lands  which  have  been  selected 
by  it,  but  have  not  been  approved,  conveys  no  right  or  title  to  the 
same,  and  purchasers  from  the  State  of  such  lands  must  look  to  the 
State  for  relief. 

Since  the  State  by  this  motion  has  had  an  opportunity  to  be  heard  in 
the  premises,  and  has  failed  to  show  cause  why  said  selection  should 
not  be  cancelled,  it  is  hereby  cancelled,  and  you  will  take  such  action 
on  O'Neill's  application  as  may  be  proper. 


TIMBBR  CUIiTUnB  COKT]BST-SBCOKI>  TSNTBY. 

Stbiegel  v.  Hays. 

A  second  timber-caltiire  entry  may  be  permitted  to  stand  where  the  first  Is  relinquished 
for  the  reason  that  trees  coald  not  be  grown  on  the  land  embraced  therein. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  10^  1892. 

On  the  20th  of  June,  1882,  William  O.  P.  Hays  made  timber-coltare 
entry  for  the  SB.  i  of  the  NE.  ^  of  Sec.  28,  T.  1  N.,  B.  6  E.,  Bozeman 
land  district,  Montana. 

On  the  9th  of  November,  1888,  Joseph  Striegel  Hied  an  affidavit  of 
contest  against  said  entry,  alleging  failure  to  comply  with  the  law  as 
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to  cultivation  and  planting.  Hays  died  several  years  prior  to  the  ini- 
tiation  of  this  contest,  and  notice  of  the  bearing  appointed  to  investi- 
gate the  charges,  was  served  npon  his  executors.  At  the  time  fixed 
for  the  hearing,  Striegel  filed  an  additional  affidavit,  charging  that 
6ai<i  entry  was  invalid,  for  the  reason  that  Hays  had  made  timber- 
culture  entry  for  another  tract,  prior  to  the  entry  in  question. 

The  trial  which  finally  took  place,  resulted  in  a  decision  by  the  local 
officers  on  the  20th  of  January,  1891,  in  favor  of  the  claimant.  This 
decision  wan  reversed  by  you  on  the  11th  of  March,  1892,  and  an  ap- 
peal from  your  decision  brings  the  case  to  the  Department. 

When  Striegel  filed  his  affidavit,  attacking  the  validity  of  the  entry 
in  question,  the  counsel  for  claimant  objected  to  the  introduction  of 
any  evidence  upon  that  point,  on  the  ground  that  no  notice  of  this 
charge  had  been  given.  At  the  hearing,  however,  the  records  of  the 
local  office  were  introduced  without  objection,  which  showed  that  on 
the  18th  of  September,  1878,  Hays  made  timber  culture  entry  for  the 
W.  i  of  the  NW.  i,  and  the  W.  i  of  the  SW.  J  of  Sec.  18,  T.  1  K,  E.  6 
W.,  in  the  same  land  district.  This  entry  was  voluntarily  relinquished 
by  Hays  on  the  16th  of  July,  1880. 

The  instrument  does  not  recite  the  reasons  for  the  relinquishment, 
but  the  evidence  at  the  hearing  established  the  fact  that  it  was  because 
trees  could  not  be  grown  upon  the  land,  on  account  of  its  being 
strongly  impregnated  with  alkali.  Several  settlers  had  attempted  to 
grow  trees  upon  the  same  class  of  land,  and  fieuled  for  the  same  reason. 

An  examination  of  the  evidence  in  the  case,  as  to  the  entry  in  ques- 
tion, satisfies  me  that  in  the  matter  of  cultivation  and  tree  planting, 
the  timber  culture  law  had  been  complied  with  s^fflciently  to  satisfy  the 
rules  of  the  Department  in  contest  cases,  as  laid  down  in  Hafi'ey  v. 
States  (14  L.  D.,  423),  and  the  cases  therein  cited. 

Your  decision  is  based  entirely  upon  the  ground  that  Hays,  having 
made  timber  culture  entry  No.  13,  on  the  18th  of  September,  1878,  could 
not  legally  make  timber  culture  entry  No.  122,  on  the  20th  of  June, 
1882. 

Under  the  evidence  in  this  ease,  I  am  clearly  of  the  opinion  that  the 
first  entry  of  Hays  could  not  have  resulted  in  a  patent,  under  the  timber- 
culture  law,  for  the  reason  that  trees  could  not  be  made  to  grow  upon 
the  land  covered  thereby.  In  the  case  of  James  G.  Keen  (8  L.  D.,  239), 
the  case  of  B.  E.  Gilfillan  (6  L.  D.,  353)  is  cited  in  support  of  the  doc- 
trine that  second  timber  culture  entries  may  be  i^lowedwhen,  through 
no.  fault  of  the  entryman,  the  first  entry  is  incapable  of  being  carried  to 
patent  •  That  case  also  cites  the  case  of  A.  J.  Slootskey  (6  L.  D.,  505), 
to  show  that  the  same  principle  governs  the  allowance  of  a  second 
timber  culture  entry,  as  obtains  in  the  case  of  a  second  homestead 
entry. 

In  the  case  of  Thurlow  Weed  (8  L.  D.,  100),  who  had  made  a  home- 
stead entry  for  a  tract  of  land  on  the  7th  oi  Api  il,  alleging  settlement 
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on  tlie  second  of  that  month,  and  for  which  land  Sarah  Kellogg  filed 
her  declaratory  statement  on  the  said  second  of  April,  alleging  settle- 
ment on  the  29th  of  March,  Weed  was  allowed  to  relinquish  his  said 
entrj^,  and  make  entry  for  another  tract.  He  made  application  to  do  so, 
on  account  of  the  uncertainty  of  the  result  of  the  contest,  and  his  lim- 
ited financial  ability  to  carry  on  the  same.  When  Weed  applied  to  make 
his  second  eutry»  after  relinquishing  his  first,  the  local  officers  rejected 
his  application  upon  the  ground  that  he  had  exhausted  his  right  under 
the  homestead  law,  by  a  former  entry.  Tou  affirmed  the  action  of  the 
local  officers,  and  the  Department,  in  reversing  your  decision,  said: 

If  exceptions  are  to  be  allowed  to  the  rule  of  but  one  homestead  entry — and  the 
exception  appears  to  be  well  establlBhed  doctrine,  and  quite  as  supportable  as  the 
rule  itself—they  should  be  admitted  whenever  justice  clearly  requires,  and  no  bad 
faith  or  fraud  is  shown,  and  the  failure  to  discover  the  obstacle  to  the  first  entry  is 
fairly  cxcn  sable.  A  mistake  which  involves  no  wrong,  and  is  attributable  to  causes 
reasonably  likely  to  produce  it,  ought  rarely  to  forfeit  the  privilege  of  gaining  one 
homestead,  when  honestly  sought  in  good  faith  by  a  genuine  settler  with  a  family. 

The  fact  that  the  land  for  which  Hays  first  made  entry  would  not 
grow  trees,  could  not  be  discovered  by  a  casual  or  carefiil  inspection  of 
the  tract,  and  was  only  ascertained  after  several  efforts  and  failures  to 
produce  that  result.  His  mistake,  therefore,  was  "  attributable  to  causes 
reasonably  likely  to  produce  it,"  and  under  the  rule  expressed  in  the 
foregoing  extract  from  the  Weed  decision,  ought  not  to  forfeit  his  priv- 
ilege under  the  law,  especially  in  view  of  the  only  prohibition  of  the 
statute  being  against  acquiring  title  to  more  than  one  quarter  section. 

In  the  case  of  Patrick  O'Neal  (8  L.  D.,  137),  which  presented  ques- 
tions somewhat  similar  to  the  Weed  case,  and  wherein  the  local  officers 
and  your  office  rejected  his  application  to  make  a  second  entry  after 
the  relinquishment  of  his  first,  on  the  ground  that  he  had  exhausted 
his  homestead  rights  by  his  former  entry,  the  Department  also  reversed 
your  decision,  and  passed  his  entry  to  patent. 

In  the  case  of  Edward  0.  Davis  (8  L.  D.,  507)  the  land  for  whicli 
homestead  entry  was  first  made,  was  not  habitable  on  account  of  the 
poisonous  quality  of  the  water.  It  was  held  that  this  was  a  fact  not 
discoverable  by  the  exercise  of  ordinary  diligence  at  the  time  of  making 
the  entry,  and  he  was  allowed  to  relinquish  it  and  make  a  second. 

In  the  Davis  case,  he  was  required  to  file  with  his  relinquishment 
his  affidavit  that  he  had  not  received  money  or  other  valuable  consid- 
eration, or  the  promise  of  such  consideration  for  abandoning  said  land, 
and  that  said  relinquishment  was  not  intended  to  operate  to  the  benefit 
of  any  other  person  or  corporation. 

No  proof  of  this  character  was  filed  with  the  relinquishment  of  HayS| 
neither  is  there  any  charge  or  proof  in  the  case  that  he  received  any 
consideration  for  his  relinquishment,  or  that  it  was  intended  to  operate 
to  the  benefit  of  any  other  person  or  corporation. 

In  view  of  the  fact  that  Hays  could  not  have  secured  patent  under 
the  timbet  culture  law  for  the  land  for  which  he  first  made  entry,  for 
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the  reason  that  trees  could  not  be  grown  thereon,  and  that  the  law  has 
been  complied  with  as  to  the  second  tract,  and  of  the  rulings  of  the 
Department  in  regard  to  second  entries,  in  the  decisions  cited,  I  am 
disposed  to  concur  in  the  judgment  rendered  by  the  local  officers  in  this 
case.    The  decision  appealed  from  is  accordingly  reversed. 


ALABAMA  I4ANDS— ACT  OF  MARCH  8,  1888. 

Oeobge  H.  Shebeb. 

By  the  terms  of  the  act  of  March  3, 1883,  all  lands  in  Alabama  theretofore  reported 
as  valuable  for  coal  or  iron  most  be  offered  at  pnblic  sale  before  agricultural 
entry  therefore  is  permissible.  This  requirement  of  the  statute  must  be  fol- 
lowed withoat  regard  to  whether  said  lands  are  properly  or  improperly  so  re- 
ported. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  10^  1892. 

On  the  14th  of  January,  1892,  the  local  oifficers  at  Huntsville,  Ala- 
bama, rejected  the  application  of  George  H.  Sherer  to  make  home- 
stead entry  for  the  NW.  J  of  the  FE.  J  of  Sec.  27,  T.  14  S.,  R.  7  W., 
at  said  land  district.  They  based  their  action  upon  the  ground  that 
the  land  was  classed  "mineral''  in  the  mineral  list  in  their  office. 

On  the  16th  of  February,  1892,  you  affirmed  the  decision  of  the  local 
officers  for  the  reason  that  the  tract  appeared  on  the  origiual  mineral 
list  in  your  office  as  "valuable  for  coal.''  You  cited  the  act  of  March 
3, 1883,  (22  Stat.,  487),  in  support  of  your  ruling,  that  such  land  can- 
not be  entered  until  an  offering  thereof  has  been  made. 

From  your  decision  Sherer  appeals  to  the  Department,  alleging  that 
the  land  is  agricultural,  and  not  valuable  for  coal  or  any  mineral  of  any 
kind,  and  that  under  the  decision  in  the  case  of  James  W.  Bumum  (14 
L.  D.,  292),  the  application  should  be  allowed. 

He,  however,  makes  no  showing  to  bring  his  case  within  the  rule  laid 
down  in  the  case  cited.  There  a  distinction  was  made  between  land 
which  was  reported  as  containing  coal  or  iron,  and  land  which  was 
reported  as  being  valuable  for  coal  or  iron.  In  that  case  the  local 
officers  stated  that  the  tract  had  been  reported  as  valuable  for  coal, 
while  in  your  decision  you  said  the  tract  was  reported  as  containing 
iron.  An  examination  of  the  original  list,  or  record  in  your  office, 
showed  that  your  statement  was  correct,  and  it  was  thereupon  held 
that  land  which  had  been  examined  and  reported  as  containing  coal  or 
iron  was  subject  to  homestead  entry,  while  lands  which  were  reported 
as  valuable  for  coal  or  iron  were  not  subject  to  such  entry. 

In  this  case  the  land  was  reported  as  valuable  for  coal,  and  it  was 
properly  held  by  the  local  officers,  and  in  your  office,  that  an  entry  for 
such  land  could  not  be  allowed  until  after  an  offering  thereof  had  been 
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made.  The  act  of  March  3, 1883  (22  Stat.,  487)  directed  that  all  the 
public  lands  in  Alabama  should  be  disposed  of  only  as  agricultural 
lands,  with  the  proviso  that  those  theretofore  reported  as  containing 
coal  or  iron,  should  first  be  offered  at  public  sale.  This  has  been  con- 
strued to  contemplate  those  reported  as  valuable  for  mineral.  (Circular 
of  April  9, 1883,  1  L.  D.,  655,  Avery  v.  Smith,  12  L.  D.,  650,  and  James 
W.  Burnum  supra). 

It  will  be  noticed,  too,  that  the  terms  of  the  statute  require  all  lands 
theretofore  reported  as  mineral,  to  be  offered  at  public  sale,  and  this 
without  regard  to  whether  properly  or  improperly  so  reported.  Thus 
the  allegation  that  the  land  here  involved  is  not  valuable  for  coal  or 
iron,  need  not  be  considered,  because  that  is  a  question  that  will  not 
be  inquired  into.  I  find  no  error  in  the  conclusion  reached  in  your 
office,  and  the  decision  appealed  from  is  affirmed. 


TIMBER  LAND  ENTRT— PROTEST— CHARACTER  OF  LAND. 

Kelly  v.  Ogan. 

* 

An  applicant  under  the  timber  land  act  of  June  3j  1878|  most  show  affirmatively  that 
the  land  applied  for  is  of  the  claas  subject  to  sach  disposition;  and  the  burden  of 
proof  in  such  case  does  not  shift  to  a  protestant  who  objects  to  the  acceptance 
of  the  final  proof. 

Land  that  is  unfit  for  cultivation  until  the  trees  and  stone  are  removed  therefrom  is 
subject  to  entry  ander  said  act. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  J^,  1892. 

On  the  22d  of  July,  1889,  John  H.  Ogan  filed  application  to  purchase 
the  E.  i  of  the  SW.  i  of  Sec.  16,  T.  4  K,  E.  26  W.,  S.  B.  M.,  Los  Ange- 
les  land  district,  Oalifornia,  under  the  act  of  June  3, 1878,  (20  Stat, 
89),  and  on  the  16th  of  October,  1889,  offered  final  proof  in  support  of 
said  application. 

William  B.  Kelly  filed  a  protest  against  the  acceptance  of  such  proof, 
alleging  that  said  land  was  not  subject  to  entry  under  said  act,  and 
asked  that  he  might  be  allowed  tx>  cross-examine  Ogan  and  his  witnesses, 
and  to  introduce  testimony  to  show  that  said  land  was  not  subject  to 
such  entry.  He  also  asked  that  he  might  be  allowed  to  make  home- 
stead entry  for  said  land.  He  presented  no  homestead  application, 
however. 

After  the  presentation  of  proof  by  both  parties,  the  local  officers,  on 
the  30th  of  December,  1889,  united  in  a  decision  in  favor  of  Ogan,  rec- 
ommending that  his  proof  be  allowed,  and  the  protest  of  Kelly  dis- 
missed. This  decision  was  affirmed  by  you,  upon  appeal,  on  the  19th 
of  December,  1891,  and  a  fhrther  appeal  brings  the  case  to  the  Depart- 
ment. 
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The  flrst  error  complained  of  by  counsel  in  their  brief,  is  your  holding 
that  the  burden  of  proof  is  upon  the  contestant. 

It  is  questionable  whether  the  appellant  is  in  a  position  to  present 
this  question  for  the  consideration  of  the  Secretary.  The  record  shows 
that  notice  of  the  Oommissioner's  decision  was  accepted  by  C.  Gabot, 
attorney  for  plaintiff,  on  the  2nd  of  January,  1892,  this  was  service  on 
all  the  parties,  and  the  only  service  required.  He  took  the  appeal  March 
1, 1892,  and  therein  no  complaint  is  made  of  this  error,  hence,  it  is 
waived,  unless  the  second  specification  of  errors  filed  by  Messrs. 
McGowan,  Holcomb  and  Johnson  is  within  time.  This  specification  of 
errors  was  filed  March  11, 1892,  which  under  the  rules  of  practice,  is 
out  of  time,  unless  it  can  be  held  that  the  service  of  notice  upon  Mr. 
Cabot  was  made  by  mail,  so  as  to  bring  the  notice  within  rule  87,  which 
I  do  not  think  can  be  done.  But  giving  the  appellant  the  benefit 
thereof,  I  think  from  the  reading  of  your  opinion  that  you  arrived  at 
the  conclusion  that  this  land  is  subject  to  the  timber  act  of  June  3, 
1878,  20  Stats.,  89,  from  a  preponderance  of  the  evidence,  yet,  you  inci- 
dentally, in  closing  your  opinion,  assert  that  the  burden  of  proof  is  on 
the  protestant  and  in  that,  I  think,  you  err. 

It  must  be  remembered  that  it  is  only  land  chiefly  valuable  for  tim- 
ber and  'unfit  for  cultivation,  which  is  subject  to  purchase  under  the 
terms  of  said  act.  In  other  words,  the  land  desired  to  be  acquired  is 
exceptional  land,  and  the  party  seeking  to  avail  himself  of  the  benefit 
thereof,  must  show  that  the  land  for  which  he  has  made  application,  is 
of  the  character  provided  in  the  statute,  as  subject  to  purchase.  In 
this  case  Mr.  Ogan  was  asserting  that  this  land  was  chiefly  valuable 
for  its  timber  and  desired  to  offer  proof  for  the  purpose  of  establishing 
that  fact  in  support  of  an  application  which  he  had  theretofore  made. 
Mr.  Kelly  challenged  the  proof  by  protest  and  desired  to  cross-examine 
the  defendant's  witnesses,  etc. 

When  the  character  of  the  land  was  challenged  then  it  devolved 
upon  the  defendant  to  establish  by  a  fair  preponderance  of  testimony, 
the  taiGt  that  this  land  is  valuable  chiefly  for  its  timber  product,  and 
unfit  for  cultivation  within  the  meaning  of  the  said  act,  hence,  the  bur- 
den was  upon  him  to  bring  himself  within  the  exception.  Such  is  the 
ruling  of  this  Department  in  the  case  of  Hughes  v.  Tipton,  2  L.  D.,  334, 
and  approved  in  the  case  of  the  United  States  v.  Montgomery,  11  L.  D., 
484. 

But  granting  that  you  did  err  in  such  holding,  is  it  a  reversible  error  f 
I  think  not. 

It  is  practically  admitted  that  this  land  is  rough  and  mountainous, 
badly  cut  up  with  canyons,  and  sparsely,  at  least,  covered  with  a  low 
grade  of  timber,  also  stone.  While  the  testimony  is  very  conflicting  as 
to  the  value  of  this  tract  for  its  timber  product,  yet,  it  is  clear  to  my 
mind  that  it  is  not  very  well  adapted  to  agricultural  purposes.  The 
contestant  offered  testimony  tending  to  show  that  twenty  acres  or  up 
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wards,  of  the  tract  might  be,  apon  the  removal  of  the  timber  and  stone 
used  for  the  growing  of  oranges,  vines,  etc.;  that  the  trees  growing  on 
the  tract  were  of  a  scrubby  character,  of  low  order  and  fit  only  for 
firewood;  that  there  were  probably  eighty  to  one  hundred  cords  of 
wood  which  could  be  cut  from  trees  growing  along  the  ravines  but 
would  bring  no  profit  if  hauled  to  market.  That  it  would  cost  $700  to 
$1,000  to  construct  a  road  to  the  tract.  Ko  evidence  is  offered  for  the 
purpose  of  showing  what  it  would  cost  to  reduce  this  land  to  a  condi- 
tion fit  for  agriculture  by  removing  the  stone  and  timber,  but  all  the 
testimony  goes  to  show  that  without  the  removal  of  the  trees  and  stonsi 
the  tract  is  unfit  for  cultivation. 

The  entryman  in  support  of  his  application,  offers  testimony  for  the 
purpose  of  showing  that  there  are  at  least,  five  hundred  to  one  thou- 
sand cords  of  wood  upon  this  tract;  that  it  wiU  cost  $2.75  per  cord  to 
cut  it,  and  from  $3.50  to  $6  a  cord  to  haul  it  to  market  where  he  could 
realize  therefor,  $9  per  cord;  that  on  account  of  the  stone  and  timber 
which  are  growing  upon  the  tract  and  the  canyons  which  cut  it  badly, 
it  is  unfit  for  cultivation,  hence,  the  tract  is  chiefly  valuable  for  its  tim- 
ber. The  register  and  receiver  adopted  this  view,  as  I  think  you  did 
from  a  discussion  of  the  case,  independent  of  the  question  of  where  the 
burden  of  proof  rested,  and  I  am  satisfied  from  the  examination  whicti 
I  have  given  the  case,  that  this  tract  is  illy  adapted  for  farming  or 
agricultural  purposes,  and  that,  at  the  time  this  entry  was  made,  the 
tract  was  chiefly  valuable  for  its  timber,  and  unfit  for  cultivation 
within  the  ruling  of  the  supreme  court  in  the  case  of -the  United  States 
V.  Budd,  144  U.  8.,  154. 

Finding  no  error  in  the  decision  complained  of,  the  same  is  afiSrmed. 


PBACmCB^APPEAL-SPBCIFICATION  OF  BRBOIIS. 

Undebhill  v.  Beebyman. 

An  assignment  of  error  to  the  effect  that  the  decision  below  Is  contrary  to  the  law 
and  evidence  is  not  sufficient  to  sustain  an  appeal  on  objection  thereto. 

Fir8t  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  12^  1892. 

On  April  23, 1885,  Campbell  G.  Berryman  made  timber-culture  entry 
No.  6440  for  the  E.J  of  the  XE.  J,  the  NW.  i  of  the  NB.  J,  and  the 
NE.  i  of  the  SB.  i  of  Sec.  25,  T.  113  N.,  R.  62  W.,  Huron,  South  Da^ 
kota. 

On  September  16, 1889,  John  G.  TTnderhill  initiated  a  contest  against 
it.  A  trial  was  had  on  the  issue  formed,  and  after  considering  the  evi- 
dence submitted,  the  register  and  receiver,  on  February  10, 1890,  found 
in  favor  of  the  entryman,  and  dismissed  the  contest. 
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Contestant  appealed  from  their  finding  to  you,  and  on  January  13, 
1892,  after  considering  the  case,  you  affirmed  said  finding. 

After  notice  was  served  upon  the  attorney  for  contestant,  he  filed  a 
paper  purporting  to  be  an  appeal  from  your  judgment.  The  following 
is  a  copy  of  said  paper : 

To  Horace  Comfort,  attorney  for  claimant  in  the  above  entitled  contest: 

Ton  are  hereby  notified  that  the  contestant  in  the  above  entitled  case  appeals  from 
the  decision  rendered  therein  by  the  Hon.  Commissioner  of  the  General  Land  Office, 
to  the  Hon.  Seo'y.  of  the  Interior^  and  that  this  appeal  is  based  npon  assignment  of 
errors  hereto  annexed* 


ASSIGNMENT  OF  ERR0B8. 

First: — ^The  Hon.  Commissioner's  decision  is  contrary  to  the  evidence  submitted 
in  this  case; 
Second: — ^The  Hon.  Commissioner's  decision  is  contrary  to  law; 
Third : — The  Hon.  Commissioner's  decision  is  contrary  to  the  law  applicable  to 
cases  of  this  class. 
Bespectfolly  submitted, 

John  N.  Davis, 
Attorney  for  Contestant, 

On  September  23, 1892,  Messrs.  Holcomb  and  Johnson,  of  this  city, 
on  behalf  of  Berryman,  filed  a  motion  to  dismiss  said  so-called  appeal. 
The  motion  is  based  on  a  mie  of  this  Department  of  January  17, 1892, 
(12  L.  D.,  64)  and  notice  given  by  registered  letter  on  September  23, 
1892.    No  answer  has  been  filed  to  the  motion. 

Bnle  88  of  the  rules  of  practice  governing  the  practice  in  the  Depart- 
ment is  as  follows: 

Within  the  time  aUowed  for  givinn;  notice  of  appeal  the  appellant  shall  also  file  in 
the  General  Land  Office  a  specification  of  errors,  which  specification  shall  clearly  and 
concisely  desi^piate  the  errors  of  which  he  complains. 

It  is  held  in  the  case  of  Devereux  et  aL  v.  Hunter  et  aL,  11  L.  D.,  214, 
that  an  allegation,  that  there  was  error  <<  because  of  the  manifest  errors 
in  the  conclusions  of  law  and  fact  arrived  at  by  the  Commissioner  in 
making  the  decision  appealed  from,"  was  too  indefinite  to  present  any 
question. 

The  rule  in  the  case  of  McLaughlin  v.  Bichards,  12  L.  D.  98,  is  that 
a  specification  of  errors  is  not  good  where  it  charged  that  the  party 
wishing  to  appeal  ^^  does  hereby  appeal  from  the  decision  made  and 
rendered  by  the  Hon.  William  Stone,  Acting  Commissioner,  on  the  29th 
day  of  June,  1889,  in  said  case,  on  all  questions  both  of  law  and  facf 
It  is  said  in  that  case  that — 

The  appeal  in  the  case  at  bar  entirely  fails  to  designate  clearly  and  concisely  the 
errors  complained  of,  bnt  leaves  the  opposing  party,  yonr  office,  and  this  Departs 
ment,  wholly  in  the  dark  as  to  the  particular  respect  in  which  McLaughlin  deems 
yonr  office  decision  wrong. 

The  party  complaining  ought  to  be  able,  and  by  these  rules  is  required,  to  point 
oat  the  particular  errors  complained  of,  and  not  leave  this  Department  to  fish  oat 
of  a  voluminous  record  supposed  errors. 
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This  appeal  is  defective  in  that  it  does  not  set  forth  any  specification  of  enor  as 
required  by  role  of  Practice  No.  88.    For  that  reason  said  appeal  is  dismissed. 

See  also  case  of  Dorman  v.  McCombs,  14  L.  D.,  700. 

It  is  apparent  that  the  appeal  in  this  case  failed  to  '^  clearly  and  con- 
cisely  designate  the  error  of  which  he  complains,''  and  for  this  reason 
the  motion  to  dismiss  this  appeal  must  be  granted. 

The  appeal  is  accordingly  dismissed. 


COKFIIlMATION->SECTION  7,  ACT  OF  MARCH  8,  1891* 

Stanley  v.  Howard  et  al. 

The  confirmatory  operation  of  section  7,  act  of  March  3, 1891^  is  not  defeated  by  an 
order  of  canceUation  made  subsequent  to  the  passage  of  said  act. 

First  Assistant  Secretary  Ohamller  to  the  Oammissumer  of  the  General 

Land  Offi^cCj  December  12^  1892. 

On  December  12, 1883,  George  Howard  made  pre-emption  cash  entry 
No.  8082  for  the  SW.  J  of  Sec.  7,  T.  130  N.,  E.  57  W.,  Fargo,  North  Da- 
kota. 

On  December  15, 1883,  he  executed  a  mortgage  on  said  tract  to  Min- 
nie 0.  Wehmer  to  secure  the  payment  of  a  debt  of  $350,  and  not  being 
able  to  pay  it  when  due,  the  tract  was  sold  on  October  10, 1888,  at 
sherifiPs  sale  on  decree  of  foreclosure  to  satisfy  the  debt  and  was  bid  in 
by  the  mortgagee  for  $516.  On  April  13, 1889,  she  assigned  the  sheriil's 
certificate  receiyed  by  her  to  Oharles  A.  Lenthstrom,  who,  on  March 
25, 1890,  received  from  the  sheriff  a  deed  for  said  land,  and  is  still  the 
owner  thereof. 

On  June  1,  1889,  Jason  H.  Stanley  initiated  a  contest  against 
Howard's  entry,  alleging  substantially,  that  he  had  not  complied  with 
the  law  in  the  matter  of  settlement  and  residence,  and  that  his  final 
proof  was  fraudulent.  A  trial  was  had  and  the  register  and  receiver 
found  in  favor  of  contestant,  and  upon  appeal  you  affirmed  their  find- 
ing. The  case  is  now  brought  before  the  Department  on  appeal  from 
your  judgment. 

It  will  not  be  necessary  to  consider  this  case  on  its  merits,  for  under 
section  7  of  the  act  of  March  3,  1891,  (26  Stats.,  1095)  this  entry  is 
confirmed.    The  first  clause  of  said  section  provides,  that: — 

All  entries  made  under  the  pre-emptioiii  homestead,  desert-land,  or  timber-cnltare 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issaed 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  been  sold  or  incumbered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry,  to  bona-fide  purchasers  or  incumbrancers,  fur  a 
valuable  consideration^  shaU  unless  upon  an  investigation  by  government  agenta 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  Batisfiictory  proof  to  the  Land  Department  of  such  sale  or  inoom- 
bianoe. 
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In  this  case  the  final  pre-emption  cash  entry  was  made  on  December 
12, 1883^  and  three  days  later  it  was  mortgaged  to  Minnie  O.  Wehmer 
for  $350.  The  entry  was  not  attacked  until  after  it  had  been  made 
nearly  six  years  and  no  frand  has  been  shown  on  the  part  of  the  mort- 
gagee or  her  assignee,  the  present  holder  of  the  land.  The  entry  in 
question  is  therefore  confirmed  and  a  patent  should  issue  thereon,  not- 
withstanding the  contest  of  Stanley.  Axford  v.  Shanks  et  al.  (12  L. 
D.,  250,  and  13  L.  D.,  292). 

You  state  in  your  judgment  of  August  19, 1891,  that  ^^I  affirm  your 
decision,  cancel  the  entry,  and  close  the  case,"  and  when  Messrs.  Goody- 
koontz  and  King  filed  a  motion  for  a  review  of  said  decision  in  pass- 
ing upon  said  motion,  you  state,  among  other  things,  that  said  motion 
<^can  not  be  considered  as  to  Howard,  because  the  said  entry  has  been 
cancelled  and  the  case  closed  as  to  him,"  etc. 

By  referring  to  your  order  of  cancellation  it  is  found  that  it  is  dated 
August  19, 1891,  and  the  finding  of  the  register  and  receiver  recom- 
ommendiDg  cancellation  was  rendered  on  April  28, 1891. 

Any  order  that  you  may  have  made  cancelling  this  entry,  or  if  the 
entry  was  cancelled  by  you  after  March  3, 1891,  said  order  or  action 
was  of  no  force,  since  fh>m  the  facts  shown  in  the  record  it  clearly  ap* 
pears  that  said  entry  was  confirmed  on  March  3, 1891.  It  is  true  that 
a  cancelled  entry  cannot  be  confirmed,  but  this  ruling  has  reference  to 
cancellations  made  by  you  before  March  1, 1891,  and  which  had  before 
that  date  become  final. 

Besides  the  cancellation  in  this  case,  even  if  it  had  been  ordered  be- 
fore March  3, 1891,  could  not  become  final^  in  the  face  of  the  appeal  of 
Howard. 

If  the  entry  had  been  canceled,  it  should  be  reinstated  and  the  con- 
test  of  Stanley  dismissed,  and  a  patent  should  issue  on  the  entry  of 
Howard. 

Your  judgment  is  reversed. 


apflication  fob  ketnstatbmbnt-beservatiow. 

Thomas  Blunt. 

An  application  for  the  reinstatement  of  a  canceled  entry,  whUe  pending,  operatea  to 
reeerve  the  land  covered  thereby  from  other  disposition. 

Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General  Land 

Office^  December  13 y  1892. 

The  land  involved  in  this  case  is  described  as  lots  2  and  3,  SW.  J  of 
NB.  iand  SB.  J  of  NW.  J,  Sec.  6,  T.  20  S.,  R.  69  W.,  Pueblo  land  dis- 
trict, CJolorado. 

It  appears  that  on  February  12, 1883,  Phillip  Griffith  filed  pre  emp- 
tion  declaratory  statement  for  said  tracts,  alleging  settlement  thereon 
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October  10, 1882;  that  on  October  11, 1882,  John  Berlin  made  a  homo- 
stead  entry  for  the  same  land,  whereupon  Griffith  instituted  a  contest 
to  set  aside  the  entry,  which  was  dismissed  by  you  as  having  been 
prematurely  brought.  On  August  12, 1884.  Berlin  oflfered  final  proof 
^hich  was  protested  by  Griffith.  The  case  was  finally  decided  upon 
appeal  by  departmental  decision  dated  March  1,  1888,  sustaining  your 
action  in  cancelling  the  filing  of  Griffith  and  leaving  the  homestead 
entry  of  Berlin  intact  upon  tlie  records. 

By  said  decision  the  local  officers  were  directed,  as  the  final  proof 
was  found  satisfactory,  to  issue  the  final  papers  on  payment  of  the 
legal  commissions  due.  It  appears  by  the  record  that  due  notice  of 
said  decision  was  given  to  the  parties  in  interest,  but  owing  to  the  fact 
that  the  homesteader  died  before  the  decision  was  rendered,  the  widow 
£a>iled  at  that  time  to  take  any  steps  towards  consummating  said  home- 
stead entry. 

Under  date  of  November  2, 1890,  the  local  officers  issued  to  Mary 
Berlin  the  usual  notice  of  forfeiture,  requiring  her  to  show  cause  why 
said  entry  should  not  be  canceled  for  failure  to  comply  with  the  law  in 
regard  to  making  final  proof,  evidently  overlooking  the  fact  that  final 
proof  had  already  been  made.  From  some  cause,  unknown,  Mary  Ber- 
lin now  Mary  Griffith,  failed  to  respond  to  said  notice,  which  fact  was 
duly  reported  to  your  office,  whereupon  under  date  of  January  10, 1891 , 
the  Berlin  homestead  entry  was  canceled. 

On  August  5, 1891,  the  local  officers  transmitted  for  your  considera- 
tion, the  application  of  MiEiry  Griffith  for  a  reinstatement  of  said  home- 
stead entry  on  the  ground  that  final  proof  had  been  made,  submitted 
and  accepted,  citing  the  facts  of  the  contest  between  Griffith  and  Ber- 
lin, herein  set  forth.  On  October  17, 1891,  subsequent  to  the  applica- 
tion for  reinstatement,  the  appellant,  Thomas  Blount,  tendered  his 
application  to  enter  the  land  under  the  homestead  law,  alleging  a  set- 
tlement thereon  four  days  prior  thereto,  which  was  rejected  by  the 
local  officers  on  account  of  the  pending  application  for  reinstatement, 
whereapon  Blount  appealed  and,  under  date  of  January  22, 1892,  you 
affirmed  the  judgment  below,  when  Blount  again  appeals. 

The  only  question  that  enters  into  this  case,  is  whether  the  land  iii 
dispute  is  subject  to  entry  by  the  appellant. 

It  is  shown  by  the  record  that  the  cancellation  of  the  Berlin  home- 
stead, was  undoubtedly  an  error,  brought  about  probably  by  omitting 
to  return  the  final  proof  to  the  local  office  for  appropriate  action  when 
the  contest  against  the  entry  was  finally  decided  in  favor  of  the  entry< 
man* 

The  final  proof  was  submitted  within  the  period  of  seven  years  from 
date  of  entry  as  required  by  law,  and  was  made  by  the  entryman  in 
person  a  short  time  before  his  decease. 

This  proof  was  accepted  by  the  local  officers,  approved  by  you  and 
your  action  affirmed  by  the  Department  and  therefore  the  entry  was 
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not  subject  to  the  forfeiture  notice  requiring  the  entryman,  or  his  heirs 
in  this  case,  to  show  cause  why  final  proof  had  not  been  made. 

The  action  of  the  local  ofiSce  under  the  circumstances,  satisfactory 
final  proof  having  been  made,  was  erroneous,  as  was  also  your  action 
in  cancelling  the  entry  predicated  upon  the  report  of  the  register  and 
receiver,  and  therefore  the  claim  of  appellant  that  by  reason  of  such 
cancellation  the  tracts  became  public  land  subject  to  his  application  to 
enter,  is  not  tenable. 

During  the  pendency  of  final  proof,  submitted  under  Osage  filing, 
the  land  covered  thereby  is  not  oi)en  to  the  filing  of  another,  and  by 
such  filing  no  rights  are  acquired  as  against  the  prior  claimant.  Simp- 
son V.  Brookman  (13  L.  D.,  644).  The  same  principle  obtains  in  home- 
stead entries.  An  entry  should  not  be  allowed  during  the  pendency  of 
final  proof  submitted  by  a  prior  claimant.  Jeffrey  v.  Becord  (14  L.  D., 
165). 

The  application  of  Mary  Griflftth  to  have  the  entry  reinstated  brought 
into  question  the  final  proof  submitted  and  was  therefore  a  suf&cient 
bar  against  the  acceptance  of  another  entry  for  the  same  land. 

The  question  of  abandonment  of  the  land  by  the  widow,  raised  by 
the  appellant  cuts  no  figure  in  the  case;  proof  had  been  made  by  the 
entryman  before  his  decease  and  I  am  aware  of  no  statute  that  requires 
the  widow  of  a  deceased  settler  to  reside  upon  the  land  under  such  cir- 
cumstances. 

Your  decision  reinstating  the  entry  of  Berlin  and  rejecting  the  ap- 
plication of  Blunt  is  a£Brmed. 


MINING  CLATBif-BXCt.UDXD  liANB. 
BOCKY  LODB. 

A  mineral  entry  should  not  be  aUowed  of  land  embraced  within  the  yiit/t  locatioii 

and  application  of  another. 

Secretary  Ifoble  to  the  Commissioner  of  the  General  Lcmd  Office^  Decem- 
ber 14,  1892. 

On  July  11, 1890,  Agnes  G.  Herzinger  made  a  mineral  entry  (So. 
1310)  at  Montrose,  Colorado,  of  the  mining  claim  known  as  the  ^'Bocky 
Lode,»  (Lot  No.  6161)  situated  in  Sec.  17,  T.  44  liT.,  E.  7  W.,  Paquin 
mining  district,  Ouray  county,  Colorado.  The  papers  were  duly 
transmitted  to  your  ofOice.  Upon  examination  you  found  that  said 
entry  conflicts  with  the  "Milwaukee  Lode,^  application  No.  1287,  the 
area  In  conflict  being  included  in  said  entry.  In  your  letter  of  Novem- 
ber 28, 1891,  you  state  that — 

Said  MUwankee  lode  was  located  October  15,  '87,  and  that  application  was  made 
therefor  January  16, 1888.  These  dates  are  both  prior  to  the  corresponding  ones 
in  the  case  of  the  Rocky  Lode,  and  the  application  includes  the  ground  in  conflict. 
Under  this  state  of  facts  it  was  error  to  allow  the  entry  of  the  Rocky  Lode  without 
an  exclusion  in  favor  of  the  Milwaukee  lode.  This  entry  is  therefore  hereby  held 
for  cancellation  to  the  extent  of  the  conflict  with  the  Milwaukee  lode. 
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An  appeal  has  been  taken  to  this  Department,  for  the  fbllowiDg  rea- 
sons: 

That  the  claimants  of  said  Milwaukee  lode  never  completed  their  application  for 
patent  therefor,  as  will  appear  hy  the  certificate  from  yonr  office  hereto  attached; 
and  as  no  final  entry  haa  heen  made  of  said  Milwaukee  lode,  and  as  said  clalmanto 
of  the  Milwaukee  lode  had  the  opportunity  to  file  whatever  adverse  claim  they 
might  have  held  against  the  entry  of  this  claim  No.  1310,  it  must  he  considered  that 
they  no  longer  have  any  claim  to  said  Milwaukee  lode. 

This  contention  is  not  sound.  It  appears  from  the  record  that  two 
adverse  claims  were  filed  against  the  Milwaakee  lode  within  the  period 
of  sixty  days  from  the  first  publication  of  the  notice  of  application  for 
patent  for  said  claim,  and  that  suits  were  brought  in  March,'  1888,  upon 
said  adverse  claims,  which,  for  aught  that  appears,  are  stiU  pending. 
The  existence  of  these  suits  furnishes  an  entirely  satisfactory  reason 
why  the  claimants  of  said  Milwaukee  lode  have  not  made  final  entry. 
Said  claimants  were  under  no  obligation  to  file  any  adverse  claim 
against  the  Eocky  Lode.  So  far  as  appears,  the  claimant  of  the  latter 
lode  filed  no  adverse  claim  against  the  Milwaukee  lode  for  the  area  in 
conflict,  within  the  period  of  the  publication  of  the  notice  that  the 
claimants  of  the  Milwaukee  lode  had  applied  for  a  patent.  The  first 
day  of  said  publication  was  January  20, 1888,  while  the  Bocky  Lode 
was  located  October  19, 1887,  and  its  location  certificate  was  recorded 
November  19, 1887.  The  legal  conclusion,  therefore,  was  that  no  ad- 
verse claim  existed  against  the  Milwaukee  lode  on  the  part  of  the 
claimant  of  the  Rocky  Lode,  which  had  been  located  prior  to  said  pub- 
lication, and  that  the  applicants  for  the  Milwaukee  lode  were  entitled 
to  a  patent  so  far  fortli  as  the  claimant  of  the  Bocky  Lode  is  concerned 
(Sec.  2325,  Revised  Statutes),  in  the  absence  of  the  assertion  of  any 
adverse  claim  by  the  latter.  That  conclusion  still  existed  when  the 
claimant  of  the  Rocky  Lode  made  said  mineral  entry,  in  the  absence 
of  any  showing  to  the  contrary.  The  area  in  confiict  should  therefore 
have  been  excluded  from  said  entry. 

Your  judgment  is  affirmed. 


HOMESTEAD  ENTBT— ADJOINING  FABM— ItESIDENCB. 

Nelson's  Heibs. 

Besidence  on  the  original  farm  prior  to  adjoining  farm  entry  cannot  be  computed 

part  of  the  period  of  residence  required  under  hucIi  entry. 
Commutation  of  an  adjoining  farm  entry  under  section  6,  act  of  March  3, 1891,  can 

not  be  allowed  in  the  absence  of  proof  showing  residence  and  oultivation  for  a 

period  of  fourteen  months. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  14,  1892. 

I  have  considered  the  appeal  of  Thomas  J.  Erwin  for  the  heirs  of 
Martha  Nelson,  deceased,  involving  the  E.  ^  of  NW.  \y  Sec.  6,  T.  4  S»| 
B.  4  E.,  Huntsville,  Alabama. 
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The  record  shows  that  on  December  30, 1891,  Martha  Nelson  made 
entry  of  said  tract  as  an  adjoining  farm  to  the  E.  ^  of  SW.  \  same  sec- 
tion, town  and  range;  that  on  or  about  ^^pril  20, 1887,  she  died  leaving 
several  children;  that  on  June  7,  1890,  Thomas  J.  Erwin,  husband  of 
one  of  the  heirs  of  said  Nelson,  and  acting  for  all  of  the  children  and 
heirs,  made  final  proof  on  said  entry  and  submitted  the  same  to  the  local 
oflScers  for  their  action. 

The  register  and  receiver  rejected  final  proof  as  insufficient,  where- 
upon Erwin  apx)ealed,  and  under  date  of  April  27, 1891,  you  affirmed 
their  decision,  and  he  again  appealed. 

An  examination  of  the  final  proof  in  this  case  shows  that  Mrs.  Nel- 
son left  the  land  in  1882,  and  went  to  live  with  her  son-in-law,  the  ap- 
pellant; that  she  never  returned  again  to  the  land  but  died  in  1887,  and 
that  the  homestead,  as  well  as  the  original  farm,  was  never  occupied  by 
any  member  of  the  family,  after  she  left  it,  but  was  apparently  aban- 
doned and  the  improvements  allowed  to  fall  into  decay. 

The  appellant  claims  that  Mrs.  Nelson  resided  on  the  original  farm 
over  five  years  or  about  four  years  before  the  adjoining  farm  entry  was 
made,  and  therefore  that  he  should  be  allowed  credit  in  making  proof 
on  the  adjoining  farm  entry  for  the  period  of  residence  made  on  the 
original  farm^  and  cites  the  case  of  Patrick  Lynch  (7  L.  D.,  33),  to  sus- 
tain his  claim.  This  contention  can  not  be  sustained.  The  Lynch 
case  was  not  a  parallel  to  the  one  at  bar  in  its  controlling  facts  It 
was  in  conflict  with  the  cases  of  Wm.  C.  Field  (1  L.  D.,  C8)  and  Hall 
V.  Dearth  (5  L.  D.,  172),  prior  to  its  rendition,  as  well  as  Thatcher  v. 
Bernhard  (10  L.  D.,  485),  decided  after  the  Lynch  case.  Besides,  it 
was  overruled  in  the  case  of  John  W.  Farrill  (13  L.  D,,  713). 

The  provision  for  adjoining  farm  homestead  entries  is  a  part  of  the 
homestead  law  and  is  based  upon  ownership  of  the  original  farm  and 
residence  thereon  for  the  length  of  time  prescribed  for  ordinary  home- 
stead entries  and  residence  on  the  original  prior  to  the  adjoining  farm 
entry  can  not  be  computed  as  a  part  of  said  period  of  residence. 

It  is  contended  by  counsel  for  appellant  that  a  strict  compliance  of 
law  was  prevented  by  Mrs.  Nelson  becoming  blind  and  having  to  leave 
the  land;  fdrthermore,  that  final  proof  was  commenced  before  the 
Thatcher  v.  Bernhard  case  was  decided  and  therefore  the  case  is  one 
for  the  action  of  the  board  of  equitable  abjudication.  As  before  stated 
it  not  only  appears  that  the  land  was  practically  abandoned  from  the 
spring  of  1882  to  April,  1887,  when  Mrs.  Nelson  died,  but  it  appears 
that  the  heirs  of  said  deceased  party  failed  to  take  any  steps  whatever 
to  keep  up  the  improvements  on  the  land  or  to  assert  any  claim  thereto 
for  a  period  of  three  years  or  more  thereafter,  when  the  appellant  made 
the  proof  now  under  consideration;  therefore  I  can  see  no  equitable 
grounds  upon  which  the  case  can  be  submitted  to  the  board  of  equi- 
table acyudication,  neither  can  the  heirs  be  allowed  to  purchase  the 
land  by  commutation  under  the  sixth  section  of  the  act  of  March  3| 
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1891  (26  Stat,  1095),  amending  section  2301  Bev.  Stat.,  until  proof  has 
been  presented  showing  ^^  settlement,  residence  and  cultivation  for  such 
period  of  fourteen  months"  from  date  of  entry. 
Your  decision  is  accordingly  affirmed. 


Eets  v.  Powers. 

Motion  for  review  of  departmental  decision  of  May  17|  1892|  14  L. 
D.^  529,  denied  by  Secretary  Noble,  December  14, 1892. 


HOMXSTBAB  AND  PRE-EMPTION-KESIDENCB. 

Child  v.  Minob. 

The  residence  required  under  tiie  homestead,  and  the  pre-emption  laws,  does  not 
dLQfer  in  qaalityi  only  in  the  length  of  time  prescribed  therefor. 

Secretary  Noble  to  the  OommisBioner  of  the  Oeneral  Land  Office^  Decern- 

her  16j  1892. 

Margaret  M.  Minor  has  filed  a  motion  for  review  of  departmental  de. 
cision  of  May  21,  1892  (unreported).  In  the  case  of  True  M.  Child 
against  said  Minor,  involving  the  Homestead  entry  of  the  latter  for  the 
NW.  i  of  Sec.  1,  T.  119,  E.  64,  Huron  land  district,  South  Dakota. 

Said  decision  held  the  entry  for  cancellation  on  the  ground  that  the 
defendant  had  ^^  never  made  her  home  on  the  land  in  controversy,  ex- 
cept to  make  occasional  visits  and  remain  a  night  or  two  at  a  time." 

Counsel  for  defendant  alleges  that  the  decision  complained  of  was  in 
error  in  stating  that  ^^  the  local  officers  held  that  the  charge  of  abandon- 
ment and  bad  faith  was  sustained.  ^  The  decision  of  the  local  officers 
is  not  before  me,  being  in  the  files  of  your  office;  but  whether  the  de- 
cision was  correct  or  incorrect  in  making  this  statement  is  of  no  impor- 
tance, inasmuch  as  the  departmental  decision  was  not  based  upon  that 
of  the  local  officers,  but  upon  the  facts  disclosed  on  an  examination  of 
the  testimony. 

Defendant  alleges  that  said  departmental  decision  erred  in  stating 
that  ^^  there  is  no  evidence  showing  that  the  defendant  ever  advanced 
one  dollar  toward  the  improvements,  or  for  any  purpose  relating  to  the 
entry,"  when,  in  fact,  ^Hhe  undisputed  testimony  in  the  case  is  that  the 
claimant  furnished  the  money  to  pay  the  two  hundred  dollars  when 
proof  was  made."  What  the  testimony  may  show  in  relation  to  this  is 
a  matter  of  no  importance,  inasmuch  as  the  defendant's  entry  was  not 
held  for  cancellation  because  she  did  not  furnish  the  money  to  pay  for 
the  land,  but  because  she  had  never  resided  upon  it. 

Defendant  asserts  that  it  was  error  to  admit  the  ex  parte  affidavits  of 
three  parties  named  as  evidence  in  the  case,  as  there  was  no  chance  for 
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cross-examination.  There  is  nothing  in  the  decision  complained  of  to 
show  that  said  ex  parte  affidavits  were  considered;  it  is  not  to  be  pre- 
sumed that  the  Department  considered  evidence  that  ought  not  to  have 
been  considered;  and  in  any  event,  the  testimony,  leaving  out  of  con« 
sideration  the  affidavits  referred  to,  showed  that  the  defendant  had  not 
complied  with  the  requirements  of  the  homestead  law  as  to  residence. 
Defendant  further  contends  that  the  entry  in  the  case  at  bar  was — 

a  commuted  homeetead;  the  two  hundred  dollars  was  paid;  the  law  does  not  con- 
template such  a  residence  as  where  the  claimant  gets  the  land  without  the  govern- 
ment  price  for  the  land.  The  Secretary  says  the  residence  was  not  such  as  is 
"contemplated  by  the  homestead  law" — ^when  the  residence  on  this  claim  should 
be  governed  by  the  pre-emption  law,  because  commuted  homesteads  come  under 
that  law. 

The  above  contention  is  without  weight,  inasmuch  as  there  is  no 
difference  in  the  quality  of  residence  demanded  by  the  homestead  law 
and  that  demanded  by  the  pre-emption  law;  only  a  difference  in  the 
length  of  time  covered  by  such  residence  before  patent  can  properly 
issue.  In  the  case  of  Samuel  H.  Yandivoort  (7  L.  D.,  86),  the  Depart- 
ment said,  "  The  right  of  commutation  depends  upon  prior  compliance 
with  the  homestead  law ;  ^  and  substantially  the  same  form  of  expression 
is  used  in  the  cases  of  Greenwood  v.  Peters  (4  L.  D.,  237) ;  Frank  W. 
Hewitt,  on  review  (8  L.  D.,  666);  Susie  Corey  (11 L.  D.,  235);  Eichard 
L.  Williams  (13  L.  D.,  42). 

Evidently  the  expression  "  homestead  law,'*  in  the  decisions  above 
cited,  was  used  for  the  sake  of  convenience  and  brevity  of  expression, 
and  because  it  was  the  commutation  of  an  entry  under  the  home- 
stead law  that  was  in  each  instance  the  subject  under  consideration, 
and  not  for  the  purpose  of  contrasting  or  distinguishing  residence 
under  the  homestead  law  from  that  required  under  any  other  law  de- 
manding residence;  and  certainly  there  is  nothing  in  the  acts  of  Con- 
gress bearing  upon  the  subject,  or  in  the  regulatiojis  or  decisions  of 
the  Department,  to  support  the  appellant^s  contention  that  ^<  residence" 
under  the  pre-emption  law— during  the  period  covered  thereby — ^is  in 
its  quality  any  different  thing  from  <<  residence''  under  the  homestead 
law. 

"So  reason  being  shown  why  the  decision  formerly  rendered  should 
be  disturbed,  the  motion  is  overroled* 
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BAILBOAD  GRANT-ADJUSTMENT— SETTLEMENT  CLAIMS. 

New  Orleans  Pacific  Ky.  Co. 

Directions  g^ven  for  the  issuance  of  patent  on  dear  list  No.  8,  for  certain  lands 
within  the  primary  limits. 

All  pen  ing  appeals  by  this  company  from  decisions  of  the  General  Land  Office,  in 
which  settlement  rights  at  definite  location  have  been  recognized,  are  dismissed 
in  accordance  with  an  agreement  filed  by  said  company. 

Under  said  agreement  the  company  will  be  called  upon  to  restore  title  where  it  has 
received  patent  for  lands  that  were  in  the  possession  of  actual  settlers  at  defi- 
nite location. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  Decern- 

her  16j  1892. 

I  am  in  receipt  of  your  letter  of  December  15, 1892,  retransmitting 
for  my  approval  clear  list  No.  8,  embracing  70,807.36  acres  within  the 
primary  limits  of  the  grants  for  the  New  Orleans  Pacific  Railway  Com- 
pany nnder  the  acts  of  March  3, 1871,  and  February  8, 1887. 

This  list  as  originally  transmitted  embraced  75,529.08  acres,  but  under 
the  notice  published  in  accordance  with  my  letter  of  October  8, 1892, 
claims  were  asserted  to  lands,  which,  being  excepted  ftom  the  lisl^ 
reduces  it  to  the  amount  first  mentioned. 

All  fees  chargeable  against  the  list  have  been  paid,  and  I  can  see  no 
good  reason  for  longer  withholding  from  the  company  a  patent  for  these 
lands,  which  are  shown,  after  the  exercise  of  all  reasonable  care,  to  be 
ftee  from  all  adverse  rights,  and  I  have  therefore  approved  the  list  as 
the  basis  of  patents  to  be  issued  to  the  company. 

In  approving  this  list,  I  have  to  call  attention  to  the  agreement  filed 
on  behalf  of  the  company,  which  is  as  follows: 

1.  That  all  appeals  now  pending  before  the  Secretary  of  the  Interior  firom  decisions 
of  the  Conunissioner  of  the  General  Land  Office  adjudging  that  the  adverse  claim* 
ants  were  actual  settlers  at  the  date  of  definite  location  of  said  raUwaj  c<Knpany'a 
road  shaU  be  and  they  are  hereby  withdrawn,  to  the  end  that  said  settlers  may  ob- 
tain patents  for  said  lands. 

2.  That  neither  said  railway  company  nor  said  trustees  wiU  hereafter  take  appeals 
to  the  Secretary  of  the  Interior  from  decisions  of  the  Commissioner  of  the  General 
Land  Office  adjudging  that  the  adverse  claimants  were  actual  settlers  at  the  date  of 
definite  location  of  the  said  railway  company's  road,  but,  to  the  end  that  said  set- 
tlers may  obtain  patents  for  said  lands,  said  adjudication  by  the  said  Commissioner 
shall  be  regarded  as  final. 

3.  That  in  cases  where  patents  have  issued  to  said  railway  company  for  lands 
which  have  been  or  may  hereafter  be  adjudged  by  the  Commissioner  of  the  General 
Land  Office  to  have  been  in  the  possession  of  actual  settlers  at  date  of  the  definite 
location  of  said  railway  company's  road,  and  title  is  in  said  railway  company,  said 
railway  company  and  said  trustees  agree  to  make  without  delay  conveyance  thereof  to 
the  United  States;  and  where  such  lands  have  been  sold  by  said  rail  way  company  to 
third  persons,  said  railway  company  undertakes  to  recover  title  thereto  without  de- 
lay, and  convey  the  same  to  said  settlers  or  to  the  United  States,  and  the  said  trustees 
undertake  to  join  in  such  conveyances  and  to  do  all  acts  necessary  on  their  part  to 
enable  the  railway  company  to  carry  out  this  agreement  and  stipulatioii. 
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In  accordance  with  the  first  provision  of  this  agreement,  all  appeals 
now  pending  before  this  Department  from  decisions  of  your  office,  in 
which  it  has  been  adjudged  that  the  adverse  claimants  were  actual 
settlers  at  the  date  of  the  definite  location  of  the  road,  are  hereby  dis- 
missed, bat  the  records  will  be  returned  with  separate  letters. 

In  a  large  number  of  these  cases  patents  have  heretofore  issued  to 
the  company  covering  the  lands  embraced  therein,  but,  under  the  third 
provision  of  the  agreement,  the  company  should  be  called  upon  to  restore 
the  title  to  the  United  States,  in  order  that  the  claimants  may  be  per- 
mitted to  complete  entries  for  the  lands  claimed  at  the  earliest  d^ 
possible. 

Under  this  liberal  concession  on  the  part  of  the  company,  all  unad- 
judicated  cases  pending  in  your  office  should  be  speedily  settled,  and 
the  grant  thus  adjusted. 

Herewith  are  returned  all  the  papers  transmitted  with  your  letter 
("  F")  of  December  15, 1892,  including  the  company's  agreement,  which 
should  be  placed  upon  the  files  of  your  office. 


BIGHT  or  WAY— WEDTH  OF  CANAL— PUBLIC  LAND. 

Kebn  Valley  Watee  Co. 

The  map  of  a  constracted  canal  may  be  accepted  where,  m  place  of  gMng  the  width 
of  said  canal,  the  area  outside  of  the  same,  in  each  quarter-quarter  section,  as  weU 
as  the  area  occupied  by  the  canal  in  such  tract,  is  calculated  and  noted  on  said 
map. 

An  application  for  a  right  of  way  for  canal  purposes  may  be  approved,  in  so  far  as 
it  affects  unoccupied  govermnent  land,  though  the  line  for  the  greater  part  trav- 
erses lands  that  do  not  belong  to  the  public  domain. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Decern- 

her  16, 1892. 

I  am  in  receipt  of  your  letter  of  November  29, 1892,  transmitting  the 
map  in  duplicate  of  the  Kern  Valley  Water  Company's  canaL 

This  company  is  a  corporation  duly  organized  under  the  laws  of  Cali- 
fornia. On  December  5,  1891,  you  transmitted  to  the  Department  the 
articles  of  incorporation,  certificate  of  organization,  etc.,  and  also  the 
map  in  duplicate.  On  December  22, 1891, 13  L.  D.,  707,  the  papers  were 
approved,  and  ordered  to  be  placed  on  file.  The  map  was  returned 
without  approval,  for  the  reason  that  this  canal  having  been  already 
constructed,  each  side  was  meandered,  and  while  it  varied  very  much 
in  width,  the  actual  width  was  not  given,  except  at  the  initial  point; 
furthermore,  the  distance  of  neither  line,  from  the  adjacent  corner 
where  it  crosses  the  section  and  quarter  section  lines,  was  given.  It 
was  said  in  my  letter  returning  with  the  maps,  that  "  The  public  land 
over  which  this  canal  passes,  will  be  sold  subject  to  the  easement  granted 
the  company,"  etc. 
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The  corrected  map,  as  returued,  is  not  strictly  in  compliance  with  the 
order,  but  it  is  substantially  so,  and  as  the  canal  is  alresuly  bnilt,  it 
may  be  that  the  correction,  as  made  is  better  than  merely  giving  the 
width.  The  company  has  caused  to  be  calculated  the  area  outside  of 
the  canal  in  each  quarter-quarter  section,  through  which  it  x)as$e^,  also 
the  area  covered  by  the  canal,  in  each  quarter-quarter  section. 

These  areas  are  noted  on  the  map,  thus  enabling  any  one,  as  well  as 
the  local  officers,  to  see  at  a  glance  the  land  occupied,  and  what  the 
purchaser  takes  free  of  the  encumbrance.  The  regulations  i-equire  the 
width  of  a  canal,  because  ordinarily  only  the  center  line  is  run  and 
marked,  and  unless  the  width  is  given  a  person  entering  the  tract  over 
which  the  canal  or  ditch  is  to  pass,  could  not  tell  the  extent  of  the  en- 
cumbrance on  the  land;  but  as  this  canal  is  already  constructed,  and 
the  area  given  as  indicated,  it  will  be  accepted  as  equivalent  to  giving 
the  width.  The  distance  to  the  section  corners  appears  to  be  properly 
noted. 

The  canal  was  completed,  and  in  use  prior  to  March  3,  1891.  This 
canal  begins  at  a  point  on  the  line  between  sections  14  and  15,  T.  30  S.^ 
li,  24  E.,  M.  D.  M.,  which  point  is  13.275  chains  north  ot  the  corner  com- 
]nou  to  sections  14,  15,  22  and  23,  of  said  township  and  range.  The 
south  line  being  11.50,  and  the  north  line  15.25  chains  from  said  comer. 
(in  your  letter  you  note  the  south  line  as  the  beginning  point). 

The  canal  runs  in  a  north-western  direction  to  a  point  near  theX.  W. 
corner  of  the  SE.  i  of  SB.  i  of  Sec.  19,  T.  27  S.,  R.  22  E.,  a  distance  of 
24  miles  and  11  chains.  It  does  not  appear  by  said  map  whether  or  not 
it  i)asses  over  any  land  belonging  to  the  public  domain,  but  it  appears 
by  your  letter  that  the  records  of  your  office  show  that  the  main  body 
of  I  lie  laud  affected  has  been  "  approved  to  the  State  of  California,  un- 
der the  swamp  land  act  of  September  28, 1850,  er  have  been  selected 
by  the  Southern  Pacific  Railway  Company,  under  its  congressional 
grant."  It  appears,  however,  that  there  is  at  least  one  tract  of  vacant 
public  laud  over  which  it  passes. 

This  tract  is  Sec.  30,  T.  27  S.,  R.  22  E.,  M.  D.  M.,  and  it  appears  from 
your  said  letter  that  this  section  was  entered  as  desert  land,  by  entry 
No.  639,  but  that  the  entry  was  canceled  on  September  9, 1891,  and 
that  no  application  has  been  made  to  reinstate  it,  nor  has  any  person 
applied  to  make  entry  for  the  tract. 

This  canal  appears  to  have  been  constructed  under  section  2339,  Re- 
vised Statutes,  under  which  land  is  granted,  for  the  construction  of 
ditches  and  canals,  *'for  mining,  agricultural,  manufacturing  or  other 
purposes."  As  it  appears,  however,  that  Sec.  30,  T.  and  R.  aforesaid, 
is  unoccupied  government  hind,  and  as  the  approval  of  the  map  as  to 
this  section  can  in  no  way  affect  vested  rights,  the  said  map  is  ap- 
proved, subject  to  all  existing  valid  rights,  in  so  far  as  it  affects  said 
Sec.  30,  T.  27  S.,  R.  22  E.,  M.  D.  M.,  and  no  faither. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  679 

HOMESTEAD  ENTRY-  APPL,TCATION  TO  AMEND. 

Mack  Long. 

An  npplioation  to  amend  a  homestead  entry  reserves  the  land  Involved  therein  from, 
other  disposition  until  final  action  thereon. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  16,  1892. 

This  ca^e  involves  the  S.  i  of  SW.  J  and  S.  ^  of  SE.  J,  Sec.  35,  T.  8 
S.,  R.  11  W.,  Hiintsville  land  district,  Alabama. 

The  record  shows  that  on  September  13, 1889,  Mack  Long  made  a 
homestead  entry  for  the  SB.  J  of  NE.  J,  W.  i  of  FE.  i  and  SB.  J  of 
NW.  i,  Sec.  19,  T.  9  S.,  R.  10  W.;  that  on  October  9th,  following,  John 
R.  Gentle  instituted  a  contest  against  the  entry,  alleging  prior  right  to 
the  land  by  reason  of  his  settlement  and  improvements  thereon ;  that 
Long  made  no  defense  and  therefore  the  contest  was  successfol  and  the 
entry  was  canceled  October  24, 1890;  that  on  the  same  date  the  local 
officers  transmitted  Long's  application  for  a  change  of  entry  to  embrace 
the  land  first  herein  described,  alleging  that  the  entry  was  for  land 
upon  which  Gentle  had  made  improvements  and  was  made  through  the 
mistake  of  one  John  II.  Parker  and  furthermore,  that  he  did  all  he 
<:ould  to  make  entry  of  the  land  to  which  he  desires  to  amend. 

Under  date  of  July  24, 1891,  you  rejected  said  application  on  the  ground 
that  Long  failed  to  show  that  he  had  ever  performed  any  acts  of  settle- 
ment upon  either  tract  referred  to,  but  directed  the  local  officers  to  al- 
low him  thirty  days  within  which  to  make  a  homestead  entry  of  the 
land  in  question,  provided  he  was  properly  qualified  and  the  land  was 
subject  to  entry. 

September  26, 1891,  as  suggested  in  said  letter,  Long  presented  to 
the  local  officers  his  homestead  application  for  the  land  in  question, 
which  was  rejected  on  the  ground  that  the  land  was  covered  by  the 
homestead  entry  of  John  J.  Poe,  made  December  5, 1890.  From  this 
decision  Long  appealed,  when,  under  date  of  January  12, 1892,  you  af- 
firmed the  action  of  the  local  officers  whereupon  Long  again  appeals. 

It  is  a  well  settled  principle  that  a  legal  appHcatioh  to  enter  land 
is,  while  pending,  equivalent  to  actual  entry,  so  far  as  the  applicant's 
rights  are  concerned,  and  its  effect  is  to  withdraw  the  land  embraced 
therein  from  any  other  disposition,  until  such  time  as  it  may  be  finally 
acted  upon.  Pfatf  v,  Williams  et  al,  (4  L.  D.,  455)  5  Arthur  P.  Toombs 
(10  L.  D.,  192);  Thomas  B.  Hartzell,  on  review,  (12  L.  D.,  558). 

The  fa<3t  that  the  application  of  appellant  was  not  an  original,  but 
only  for  amendment  of  a  former  entry  to  embrace  the  land  in  dispute, 
does  not  alter  the  case. 

The  entry  of  Poe  dated  December  5, 1890,  was  made  subsequent  to 
appellant's  application  and  while  it  was  pending  before  the  Land  De- 
partment, therefore  in  accordance  with  the  authorities  cited,  said  entry 
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was  erroneously  allowed  and  it  must  be  held  subject  to  the  rights  of 
the  latter. 

Your  decision  of  July  24, 1891,  allowed  appellant  to  make  the  new 
entry  of  the  laud,  which  was,  in  effect,  the  allowance  of  his  application 
to  amend,  or  in  other  words,  it  accomplished  the  same  resolt  in  another 
manner,  and  therefore  the  land  was  withdrawn  from  disposal  of  any 
kind,  until  the  final  determination  of  the  appellant's  rights  or  until  the 
expiration  of  the  period  fixed  in  said  decision  within  which  the  appel- 
lant was  allowed  the  right  to  enter  the  land. 

With  this  understanding  of  the  case  you  will  require  Poe  to  show 
cause  why  his  entry  should  not  be  cancelled  by  reason  of  the  prior  ad- 
verse right  of  Long,  this  with  notice  to  Long,  and  in  the  event  of  the 
cancellation  of  the  existing  entry  the  latter's  application  should  be  al- 
lowed. 

Your  decision  is  modified  accordingly. 


OKLAHOMA  LANDS-SETTLE MKNT  BIGHTS. 
DONNELL  V.  KiTTBELL. 

m 

One  who  by  mistake  enters  Oklahoma  prior  to  the  time  fixed  by  proclamAtion  for 
settlement  therein,  but  takes  no  advantage  of  his  presence  in  said  Territory  and 
leaves  the  same,  on  discovery  of  his  mistake,  is  not  thereafter  disqaalitied  to  en- 
ter lands  in  said  Territory. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  19, 1892. 

On  April  23, 1889,  Frederick  W.  Kittrell  made  homestead  entry  (So. 
26)  of  the  8W.  J,  Sec.  2,  T.  16  N.,  R.  7  W.,  at  Kingfisher,  Oklahoma 
Territory. 

On  May  14,  1889,  Henry  W.  Donnell  filed  an  aflSdavit  of  contest 
against  said  entry,  alleging — 

That  at  the  date  of  said  homestead  entry  affiant  was  an  actual  settler  residing 
upon  and  cultivating  and  imnroving  said  tract  of  land.  That  said  homestead  entry- 
man  had  not,  at  the  date  of  filing  his  homestead  No.  26  for  the  tract  involved,  made 
settlement  npon  said  tract;  that  the  affiant  was  the  only  bona  fide  settler  upon  said 
tract;  that  on  the  22nd  day  of  April,  1889^  said  affiant  had  made  a  personal  bona 
fide  settlement  upon  said  tract,  and  is  entitled  to  said  tract  by  reason  of  prior  settle- 
ment. 

On  Angust  21, 1889,  said  Donnell  filed  an  amended  a£Sdavit  of  con- 
test, alleging — 

That  the  said  Frederick  W.  Kittrell  made  said  entry  frandnlently,  illegally,  and 
by  peijury ;  that  said  Kittrell  was  not,  and  is  not  qualifu^d  to  make  said  entry,  hav- 
ing entered  upon  and  occupied  said  land  prior  to  noon  of  April  22, 1889,  and  subse- 
quent to  March  2,  1889,  in  violation  of  the  act  of  Congress  approved  March  2, 1889, 
opening  lands  in  Oklahoma  or  Indian  Territory  to  settlement,  and  the  proolamation 
of  the  President  of  Marnh  23, 1889,  opening  said  lands  to  settlement;  that  at  the  date 
of  said  H.  £.  No.  26  affiant  wan  an  actual  prior  bona  fide  settler  upon  said  lands;  that 
affiant  had  a  house,  a  well  and  15  acres  of  breaking  thereon,  which  he  purchased  of 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  581 

a  former  Indian  occupant,  of  which  improyements  he  has  been  dispoBsessed  fraudu- 
lently and  by  tlireats  of  bodily  harm,  his  crop  of  com  planted  on  said  land  being 
destroyed  and  his  house  containing  his  effects  torn  down  by  defendant. 

A  hearing  was  ordered  for  October  28, 1889,  when  the  parties  ap- 
peared, submitted  their  testimony  and  on  February  18, 189<),  consider- 
ing the  evidence,  the  local  officers  rendered  a  joint  opinion,  finding  that 
the  contest  should  be  dismissed  and  that  the  entry  of  Kittrell  should 
remain  intact,  subject  to  his  further  compliance  with  the  law.  On  ap- 
peal, their  decision  was  affirmed  by  your  letter  of  January  27, 1892,  and 
the  contest  was  dismissed.  A  motion  for  review  of  your  decision  was 
filed,  which  was  denied  by  your  letter  of  March  16, 1892.  An  ai)peal 
now  brings  the  case  before  this  Department. 

The  specifications  of  error  are  as  follows: 

First,  in  holding  that  the  preponderance  of  the  evidence  is  clearly  in  fayor  of 
claimant,  Frederick  W.  Kittrell,  as  to  priority  of  settlement. 

Second,  in  holding  that  the  l'a<'.t«  presented  do  not  support  the  charge  of  duress. 

Third,  In  holding  that  KittrelFs  presence  in  the  Territory  on  the  26th  of  April, 
1889,  was  not  such  a  violation  of  the  law  as  would  deprive  a  person  of  his  right  to 
enter  lands  in  that  Territory. 

Fourth,  in  holding  that  Donnell  made  conflicting  statements  in  regard  to  his  move- 
ments Just  prior  to  the  opening  of  the  Territory,  and  that  '*  such  inconsistent  testi- 
mony throws  discredit  upon  all  his  statements.'' 

Fifth,  in  holding  that  the  facts  justify  the  findings  of  the  local  office. 

An  examination  of  the  evidence  satisfies  my  mind  that  Ejttrell  was 
the  prior  settler  upon  the  laud  on  April  22^  1889.  He  followed  up  that 
settlement  by  making  his  homestead  entry  therefor  the  next  day,  and 
by  his  subsequent  residence  and  improvements  thereon.  It  is  con- 
tended, however,  that  on  April  20, 1889,  he  entered  within  the  limits 
of  the  lands  opened  to  settlement  in  Oklahoma  Territory  by  the  act  of 
March  2, 1889  (25  Stat.,  1004, 1006),  and  the  proclamation  of  the  Presi- 
dent of  March  23, 1889  (26  Stat.,  1544),  and  that  such  entrance  upon 
said  lands  was  in  violation  both  of  said  act  and  proclamation,  and  dis- 
qualified  him  from  making  said  entry. 

It  is  provided  by  Sec  13  of  said  act  of  March  2, 1889,  (25  Stat., 
1005),  inter  alia^  that — 

Until  said  lands  are  opened  for  settlement  by  proclamation  of  the  President,  no 
person  shall  be  permitted  to  enter  upcm  and  occupy  the  same,  and  no  person  vio- 
lating this  provision  shall  ever  be  permitted  to  enter  any  of  said  lands  or  acquire 
any  right  thereto. 

The  President's  proclamation  of  March  23, 1889,  recites  said  section 
13  in  iull,  and  emphasizes  tlie  provision  above  cited  as  follows: 

Warning  is  hereby  again  expressly  given  that  no  person  entering  and  occupying 
aaid  lands  before  said  hour  of  twelve  o'clock,  noon,  of  the  Twenty -second  day  of 
April,  A.  D.,  1889,  hereinbefore  fixed  will  ever  be  permitted  to  enter  any  of  said 
lands  or  acquire  any  rights  thereto,  and  that  the  officers  of  the  United  States  will  be 
required  to  strictly  enforce  the  provision  of  the  iU)t  of  Congress  to  the  above  eifect. 

If,  therefore,  Kittrell  ^^ entered  upon  and  occujned^^  any  of  said  lands 
on  April  20,  1889,  as  alleged,  he  was  deprived  of  legal  capacity  to 
make  said  entry. 
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The  evidence  shows  that  he  arrived  near  the  west  line  of  Oklahoma 
in  the  evening  of  April  20, 1889,  and  that  he  went  to  a  creek  near  by  to 
water  his  horses,  when  he  saw  a  liglit  at  a  distance  of  about  two  mileSf 
which  he  says  he  thought  was  at  a  camp  of  '^  boomers,''  and  he  went  to 
it  to  inquire  where  the  west  line  of  Oklahoma  was,  and  found  that  the 
camp  was  that  of  some  surveyors,  who  told  him  that  he  was  within  the 
line,  and  informed  him  about  where  the  line  was;  that  be  immediately 
returned  to  his  camp  west  of  said  line,  where  he  remained  till  noon  of 
the  22nd  of  April,  when  he  made  the  rush  with  the  rest.  He  swe«irs 
that  he  did  not  intend  to  go  over  the  line,  and  gained  no  advantage 
tlieieby,  and  there  is  no  evidence  to  the  contrary. 

To  determine  whether  he  violated  the  terms  of  said  act  and  procla- 
mation, it  is  necessary  to  get  at  the  spirit  and  intent  as  well  as  the  let- 
ter of  the  law. 

There  can  be  no  question  that  it  was  the  intent  of  the  act  as  well  as 
of  the  proclamation  i/o  prevent  one  from  taking  advantage  of  his  pres- 
ence in  the  territory  prior  to  the  time  named  for  the  purpose  of  gain- 
ing ground  over  those  who  were  to  follow,  and  make  settlement  in  har- 
mony with  the  provisions  of  the  statute  and  the'proclamation.  To  hold 
that  one  who  has  inadvertently  crossed  the  line  prior  to  the  time  named 
in  the  act  is  deprived  from  ever  acquiring  any  title  to  any  of  the  lands 
in  said  Territory,  is  placing  a  forced  construction  upon  the  act  and 
proclamation,  which  does  violence  to  their  spirit.  In  this  particular 
instance,  there  is  no  dispute  that  Mr.  Kittrell  fortuitously  crossed  the 
line.  He  had  no  intent  of  seeking  land  at  the  time  he  did  so,  or  of  tak- 
ing advantage  of  those  who  were  waiting  on  the  outside  of  the  Terri- 
tory, and  as  soon  as  he  ascertained  the  fact  that  he  was  upon  forbidden 
ground,  he  immediately  withdrew  and  awaited  the  time  when  he  could 
lawfully  enter  the  Territory  for  the  purpose  of  securing  a  home.  He 
neither  "  took  nor  held  possession  "  of  any  land;  he  had  no  unlawful 
purpose  in  passing  within  the  line,  and  no  one  was  injured  thereby. 
He  did  not  enter  within  the  Une  *'  with  a  view  and  purpose  of  settle- 
ment of  any  part  thereof."  Townsite  of  Kingfisher  v.  Wood  (11  L.  D., 
330, 335).  He  gained  no  advantage  thereby,  hence,  the  penalty  pro- 
vided by  the  statute  and  the  proclamation  for  one  who  violated  the 
spirit  thereof,  for  the  purpose  of  gaining  preferenoe,  should  not  be  vis- 
ited upon  him. 

The  disposition  of  the  foregoing  questions  is  decisive  of  the  contest, 
and  it  is  unnecessary  to  determine  any  other  questions  raised  upon  the 
record. 

Your  judgment  is  affirmed* 


DECISIONS  RELATING   TO   THE   PUBLIC   LANDS.  683 

APFIjICATION  TO  EN^TER-SETTLE.Vf  ENT  IU6HTS. 

McInnis  et  al.  v.  Ootteb. 

Settlement  on  land  witlidrawn  for  railroad  purposes  confers  no  right  as  ag^ainst  the 
government,  but^  where  such  land  is  subsequently  restored,  priority  of  settle- 
ment, while  the  land  is  so  withdrawn,  may  be  properly  considered  in  determin- 
ing the  rights  of  adverse  claimants. 

Fif'St  Assistant  Seoret^ry  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  Beceniher  19,  1892. 

This  case  involves  the  SW.  J  of  Sec.  11,  T.  47  N.,  R.  38  W.,  Mar- 
quette  land  district,  Michigan. 

It  appears  thaton  May  1, 1880,  Donald  McInnis  and  John  0.  McAlpine, 
each  made  application  for  said  tract  under  the  homestead  law.  On  the 
same  day  Bobert  Cotter  made  homestead  application  for  the  S.  ^  of  S  W. 
J,  and  NB.  J  of  SW.  J,  of  said  section,  involving  a  part  of  the  land 
in  dispute.  As  the  applications  were  filed  simultaneously,  the  local 
officers  ordered  a  hearing  to  take  place  March  6, 1890. 

From  the  evidence  submitted  in  the  case  the  local  officers  found  that 
Cotter  was  the  prior  settler  entitled  to  enter  the  land  he  applied  for,. 
and  that  McInnis  was  the  next  settler  in  point  of  time,  and  therefore 
should  be  allowed  to  make  entry  of  the  remaining  forty  acre  tract,  viz., 
NVV.  J  of  SW.  i  of  said  section. 

On  May  7  and  19, 1890,  Mc  Alpine  and  McInnis  respectively,  appealed, 
and  on  February  12,  1892,  you  sustained  the  judgment  of  the  register 
and  receiver,  whereupon  the  said  parties  again  appealed.  The  record 
rIiows  that  each  of  the  parties  to  this  case  made  application  to  enter 
said  land  in  the  latter  part  of  1887,  which  were  ^ejected  by  the  local 
officers  for  the  reason  that  the  land  is  an  odd-numbered  section  withim 
the  grant  to  the  Chicago,  St.  Paul  and  Fonddu-lac  railroad  under  the 
act  of  June  3,  1856, 11  Stat.,  21. 

From  these  orders  each  of  the  parties  appealed,  but  it  appears  that 
at  the  date  your  decision  was  made  in  this  case,  no  action  had  yet  been 
taken  on  said  ap))eals. 

The  local  officers  set  May  1, 1889,  as  the  date  for  receiving  filings  and 
entries  for  the  tract  in  dispute,  in  connection  with  other  lands,  the  same 
having  been  previously  restored  to  entry  under  the  provisions  of  the 
act  of  March  2, 1889  (25  Stat.,  1008).  This  accounts  for  the  simultane- 
ous applications  of  the  parties  in  interest. 

The  applications  made  by  these  parties  while  the  land  was  in  a  state 
of  reservation  for  the  ben»».flt  of  said  railroad,  wer<i  of  no  effect,  and 
therefore  the  action  of  the  local  officers  in  rejecting  the  same  was  right 
and  proper. 

It  must  be  remembered  that  the  mere  ai)plication  to  enter  land  al- 
ready covered  by  an  entry  or  other  reservation,  as  in  this  case,  does 
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not  of  itself,  withdraw  the  land  or  in  any  manner  affect  its  status,  it 
merely  has  the  effect  to  hold  the  land  from  otiier  disposition,  that  the 
right  of  the  applicant  may  be  protected,  but  such  right  is  dependent 
npon  his  showing  that  the  land  was  subject  to  entry  at  the  date  of  his 
application. 

In  view  of  the  fact  that  after  the  lands  were  restored,  the  applica- 
tions  tor  said  tract  were  simultaneons,  it  follows  that  the  rights  of  the 
respective  applicants  must  be  based  upon  the  acts  of  settlement  made 
by  ea(;h,  upon  the  land,  prior  to  said  application,  and  where  none  of 
the  parties  have  made  settlement  on  the  land  the  rule  established  in 
such  cases  requires  that  the  right  of  entry  shall  be  awarded  to  the 
highest  bidder. 

All  three  of  these  parties  claim  to  have  established  residence  upon 
the  land  while  the  same  was  in  a  state  of  reservation.  This  Depart- 
ment has  decided  in  numerous  instances  that  while  an  entry  stands 
uncanceled  upon  the  record,  settlers  upon  the  land  covered  thereby 
acquire  no  rights  as  against  the  record  entryman  or  the  United  States^ 
yet  as  between  such  settlers,  priority  of  settlement  may  be  properly 
considered.  Geer  v.  Farrington  (4  L.  D.,  410) ;  Kruger  v.  Dumbolton 
(7  L.  D.,  212) ;  Rothwell  v.  Crockett  (9  L.  D.,  89). 

In  the  case  of  Tarr  v.  Bumham  (6  L.  D.,  709)  the  same  principle  was 
applied  to  the  lands  withdrawn  for  railroad  purposes. 

An  examination  of  the  whole  record  in  this  case  shows  that  the  fat'ts, 
as  far  as  stated  in  your  decision,  are  substantially  correct,  and  after  a 
carefiil  consideration  of  the  same  together  with  the  foregoing,  I  concur 
in  your  conclusion  and  the  same  is  hereby  affirmed. 


Mallet  v.  Johnston  et  al. 

Motion  for  review  of  departmental  decision  of  June  18, 1892, 14  L.  D., 
658,  denied  by  Secretary  !^oble,  December  20, 1892. 


OKLAHOMA  L-ANDS -INDIAN  OCCUPANCT. 

Polsai^  V.  Fitzgerald  (On  Bbview). 

The  oconpanoy  of  land  in  Oklahoma  by  an  Indian,  locatod  nnder  the  authority  of 
the  government,  is  not  affected  by  the  provlaions  of  the  act  of  March  2.  1889, 
prohibiting  the  acquisition  of  settlement  rights  in  said  Territory  prior  to  the 
opening  thereof  in  accordance  with  said  act. 

Secretary  JS'ohle  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decem- 
ber 20^  18^)2. 

On  tlie  6th  of  September,  1892,  you  transmitted  tlie  motion  of  I'liomas 
Fitzgerald,  for  review  and  reversal  of  departmental  decision  of  July 
7y  1892,  in  the  case  of  the  heirs  of  Mrs.  Poisal  against  said  Fitzgerald 
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(15  L.  D.,  19).    The  land  involved  is  the  ]SrE.  i  of  Sec.  17,  T.  12  N.,  R.  6 
W.,  Kingfisher  land  district,  Oklahoma. 

For  tliis  land  Fitzgerald  made  homestead  entry  on  the  30th  of  April, 
1889,  which  entry  was  canceled  by  the  departmental  decision  complained 
of,  ux>on  the  contest  initiated  by  Mrs.  Poisal,  an  Indian  woman,  and 
continued  by  her  heirs.  Upon  the  trial,  the  fact  was  established  that 
-Mrs.  Poisal  was  located  on  this  land  at  her  request,  by  the  agent  of 
the  Arapahoes,  of  which  tribe  she  was  a  member,  in  1872;  that  the 
government  built  her  house,  broke  and  fenced  some  ground  for  her; 
that  she  lived  there  and  cultivated  her  garden  until  her  death ;  that 
Fitzgerald  knew  all  these  facts,  and  worked  on  the  place  for  her  son 
for  thirteen  months  prior  to  April  22, 1889. 

In  the  motion  before  me,  I  am  asked  to  hold  that  Mrs.  Poisal  fell 
within  the  inhibition  of  the  act  of  March  2,  1889,  (25  Stat.,  1004),  and 
that  she'could  gain  no  rights  by  reason  of  her  unlawful  occupancy  of 
the  tract  in  dispute,  prior  to  the  time  fixed  by  the  President's  proc- 
lamation, opening  said  lands  to  settlement,  and  that  such  occupancy, 
with  its  attendant  advantages,  disqualified  her,  or  any  one  claiming 
through  or  under  her,  from  entering  any  of  said  lands,  or  acquiring  any 
right  thereto. 

In  reference  to  this  proi)osition,  my  conclusion  is,  that  the  occupancy 
by  Mrs.  Poisal  of  the  land  in  question,  prior  to  the  opening  of  the  Ter- 
ritory to  general  settlement  by  American  citizens,  in  accordance  with 
the  act  of  March  2, 1889,  was  not  unlawful.  She  was  one  of  the  per- 
sons who  were  permitted  to  enter  upon  and  occupy  these  lands  long  prior 
to  the  passage  of  said  act,  and  her  rights  were  not  affected  thereby. 

It  is  true  that  she  did  not  avail  herself  of  her  right  to  have  this  tract 
reserved  for  her  in  advance  of  the  opening  of  the  Oklahoma  lands  to 
settlement,  but  Fitzgerald  was  not  misled  by  that  omission.  He  knew 
that  the  land  was  occupied  and  claimed  by  her,  and  claims  to  have 
purchased  from  her  son  John,  all  her  improvements  and  possessory 
rights  thereto,  ^o  authority  to  make  such  sale  was  shown  to  be  pos- 
sessed by  John,  and  he  disclaimed  having  made  such  sale.  It  is  claimed 
that  she  was  notified  of  her  right  to  have  the  lands  reserved  for  her  in 
advance  of  their  being  opened  to  settlement,  but  neglected  to  avail  her- 
self of  the  privilege;  but  whatever  notice  there  was,  seems  to  have  been 
given  to  her  son  John,  and  never  communicated  to  her.  I  think,  there- 
fore, it  was  correctly  held,  in  the  decision  complained  of,  that  she  re- 
ceived no  such  notice. 

The  questions  involved  were  duly  considered  in  the  decision  of  which 
a  review  and  reversal  is  asked,  and  the  motion  before  me  does  not 
make  it  appear  that  manifest  injustice  was  done  by  the  conclusion 
therein  reached.  It  was  held  in  Mulligan  v.  Hansen  (10  L.  D.,  311), 
that  in  such  a  case  a  motion  for  review  will  not  be  granted.  The  mo- 
tion is  denied* 
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ALASKA  LANDS-MISSION  STATIONS. 

Instructions* 

Department  of  the  Interior, 

General  Land  Office, 

Washington,  December  21,  1892. 

The  Honorable,  The  Commissioner  of  Education. 

Sir  :  I  am  iu  receipt  of  a  letter  from  Sheldon  Jackson,  Esq.,  General 
Agent  of  Education  in  Alaska,  dated  January  14, 1892,  in  which,  after 
reciting  the  fact  that  the  regnlations  issued  June  3, 1891  (12  L.  D.,  583), 
to  carry  into  effect  certain  sections  of  an  act  entitled  '^  An  act  to  repeal 
timber-culture  laws  and  for  other  purposes,^  approved  March  3, 1891 
(26  Stat.,  1095),  properly  excepted  the  mission  stations  in  Alaska  irom 
appropriation  and  entry  as  manufacturing  stations,  trading  posts,  or 
townsites,  he  further  states  that: 

As  those  regulations  were  for  the  informatioii  oi  manufacturers,  traders  and  citi- 
zens interested  in  town  sites,  you  have  given  no  instructions  as  to  the  method  to  be 
pursued  by  the  several  missionary  societies  that  are  entitled  to  a  reservation  under 
the  bill. 

The  secretaries  of  the  various  bodies  are  asking  this  office  for  information ;  they 
wish  to  know  just  what  steps  to  take  to  have  their  reservations  defined  by  metes 
and  bounds,  so  that  no  manufacturers,  traders  or  townsite  comn amities  will  encroach 
on  them  through  a  misunderstanding  of  their  boiuidary  lines. 

In  reply,  I  have. to  state  that  the  only  portion  of  act  that  in  any  way 
deals  with  said  missionary  stations  is  the  following  sentence  quoted 
from  the  fourteenth  section  thereof,  to  wit: 

And  aU  tracts  of  land  not  exceeding  six  hundred  and  forty  acres  in  any  one  tract 
now  occupied  as  missionary  stations  in  said  district  of  Alaska  are  hereby  excepted 
from  the  operation  of  the  last  three  preceding  sections  of  this  act. 

It  is  apparent,  therefore,  that  no  authority  was  given  in  said  act  for 
the  issuance  of  any  official  instructions,  either  bv  this  office  or  the  De- 
partment, relative  to  said  missionary  stations,  other  than  to  provide 
that  the  same  should  not  be  included  eithc^r  in  wliole  or  in  part  within 
entries  of  land  made  for  townsite,  trading  or  manufacturing  purposes. 

The  above-quoted  sentence,  however,  is  but  a  re-enactment  of  the 
provision  in  the  act  providing  a  civil  government  for  Alaska  (23  Stat., 
24),  to  the  effect: 

That  the  land  not  exceeding  six  hundred  and  forty  acres  at  any  station  now  occu- 
pied as  missionary  stations  among  the  Indian  tribes  in  said  section,  with  the  im- 
provements thereon  erected  by  or  for  such  societies,  shall  be  continued  in  the  occu- 
pancy of  the  several  societies  to  which  said  missionary  stations  respectively  belong 
until  action  by  Congress. 

And  this  latter  provision  was  doubtless  the  result  of  precedents  estab- 
lished by  legislation  for  other  portions  of  our  country,  notably  the 
former  Territories  of  Oregon  and  Washington,  the  organic  acts  creat- 
ing which  (9  and  10  Stat.,  pp.  323  and  172,  respectively,)  confirmed  fee- 
simple  title  to  the  lands,  not  exceeding  six  hundred  and  forty  acres  iu 
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a  body  then  occupied  as  missionary  stations  among  the  Indian  tribes 
of  said  Territories,  in  the  several  religious  societies  to  which  said  mis- 
sionary stations  respectively  belonged. 

It  will  be  observed  that  by  the  acts  establishing  territorial  govern- 
ments in  Oregon  and  Washington,  as  well  as  by  the  acts  creating  a 
civil  government  for  Alaska,  no  title  or  protection  was  given  to  any 
religious  society  not  actually  occupying  land  as  a  missionary  station, 
within  the  territory  affected  by  and  at  the  date  of  passage  of  said  re- 
spective acts.  It  appears,  however,  tliat  protection  has  been  extended 
to  all  religious  societies  that  established  missions  among  the  Indians  of 
Alaska  subsequent  to  May  17, 1884,  and  prior  to  March  3,  1891. 

With  a  view  to  avoiding  couflicts  between  the  claimants  of  mission 
lauds  in  Alaska  aud  others  who  may  lay  claim  to  the  same  or  adjacent 
lands  for  to  wnsite,  trading,  or  manufacturing  purposes,  and  in  anticipa- 
tion of  such  legislation  as  may  be  enacted  by  Congress  relative  to  the 
mission  stations  therein,  I  therefore  suggest  that  the  several  religious 
societies  occupying  land  as  mission  st^itions  among  the  Indians  of 
Alaska  prior  to  March  3, 1891,  have  the  same  surveyed  and  the  out- 
boundaries  thereof  permanently  marked  upon  the  ground  in  such  man- 
ner as  is  deemed  best.  And  I  further  suggest  that  plats  of  such  surveys 
be  made  and  placed  of  record  in  the  office  of  the  clerk  of  the  court  for 
the  district  of  Alaska,  who  is  ex  officio  recorder  of  deeds,  mortgages, 
aud  other  contracts  relating  to  real  estate  in  said  district.  The  survey, 
marking  and  platting  of  said  mission  stations  will  not  be  held  to  settle 
any  existing  controversies  regarding  lands  in  said  district,  the  adverse 
claims  to  any  land  applied  for  as  a  townsite,  trading  i>ost,  or  manufac- 
turing station  being  the  subject  of  proof  to  be  submitted  on  the  day 
advertised  to  make  entry  thereof  under  the  provisions  of  said  act  of 
March  3, 1891,  and  of  careful  investigation  prior  to  the  allowance  of 
entries  or  issuance  of  patents  under  said  act 

Should  these  suggestions  be  followed,  the  work  must  in  each  instance 
be  ])erfornied  at  the  expense  of  the  society  in  whose  interest  the  same 
is  undertaken. 

Where  certain  lots  or  blocks  only,  in  the  center  of  villages,  or  tracts 
witliiu  townsites,  are  occupied  for  school  or  mission  purposes,  ample 
provision  has  been  made  in  sections  26, 29, 30,  31,  and  32  of  said  circu- 
lar of  instructions  issued  June  3, 1891,  for  the  acquisition  of  fee-simple 
title  to  the  lots  or  blocks  thus  occupied  and  improved,  by  the  respect- 
ive societies  to  which  such  lots,  blocks,  and  improvements  belong,  ac- 
cording to  their  respective  interests, 
liespectfuUy, 

W.  M.  Stone, 
Acting  CommUsioner. 

Approved: 

John  W.  Noble, 

ISecreiary. 
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Stoop  v  Oman. 

Motion  for  the  review  of  departmental  decision  of  Angn8t  23, 1801?, 
16  L.  D.,  213,  denied  by  Secretary  Noble,  December  23,  1892, 


COAL  KNTRY—TBANSVBHJBE— LEGAL  STJB-DIVISION8- 

Scott  v.  Shbldon  (On  Review). 

A  transferee  claiming  under  a  coal  entry  takes  no  better  title  than  the  entiym&n 
has  Ui  confer,  and  the  right  thus  acquired  is  subject  to  the  subsequent  action  of 
the  Land  Department. 

Coal  land  entries  are  made  of  "  legal  sub  divisions/'  and  if  it  is  shown  that  any  such 
Bub-division,  so  entered^  is  not  in  fact  coal  laud,  the  entry  should  be  canceled 
as  to  such  tract. 

The  case  of  Rucker  etal.  v.  Knisley  (14  L.  D.,  113)^  cited  and  distinguished. 

Secretary  Noble  to  ths  Oommvtsioner  of  the  Oenerai  La/nd  Office^  Decem- 
ber 23^  1892. 

Nathaniel  P.  Sbeldon,  and  the  Skagit  Cumberland  Coal  Company, 
Lis  transferee,  have  filed  a  motion  for  review  of  departmental  decision 
of  August  30,  1892  (15  L.  D.,  361),  holding  for  cancellation  so  much  of 
his  coal  entry,  made  August  10, 1887,  as  embraeed  lot  2  and  the  NE.  J 
of  the  NW.  i  of  Sec.  23,  T.  35  N.,  E.  6  E.,  Seattle  land  district,  Wash- 
ington. 

Sheldon's  entire  entry  embraced,  in  addition  to  the  above,  the  con- 
tiguous SE.  i  of  the  NW.  i,  and  the  KE.  J  of  the  SVV.  J,  of  said  sec- 
tion. On  September  2  following  the  date  of  the  coal  entry,  James 
Scott  filed  application  to  enter  lot  2  and  the  NE.  J  of  the  W^.  J.  The 
local  officers  rejected  it,  on  the  ground  of  its  being  embraced  in  said 
coal  entry.  He  appealed,  and  filed  an  affidavit  of  contest,  alleging 
that  the  land  he  had  applied  for  was  not  coal  land,  but  was  agricul- 
tural in  character.  A  hearing  was  had,  as  the  result  of  which  they 
held  '^  that  the  tracts  in  controversy  are  indispensable  to  the  working 
of  the  coal  mines  therein  and  the  adjoining  tracts,"  and  recommended  a 
dismissal  of  the  contest.  On  appeal  to  your  office,  you  affirmed  their 
decision.  The  homestead  entryman  appealed  to  the  Department, 
which  held : 

The  testimony  shows  conclusively  that  no  coal  has  been  discovered  upon  lot  2,  the 
N£.  i  of  the  NW.  i,  or  the  SE.  i  of  the  N  W.  I  of  said  land.  Both  yon  and  the  regis- 
ter and  receiver  find  this  to  be  the  fact.  There  Is  not  even  expert  evidence  offered 
to  show  that  it  is  probable  that  the  veins  of  coal  in  that  viciuity  extend  into  or  un- 
derlie the  land  sought  to  be  entered  as  a  hnmeetead.  Bat  one  witness  to  the  defense 
testilies  to  this  probability,  but  his  testimony  is  not  sufficient  to  convince  me,  espe- 
cially in  the  face  of  the  iact,  that  no  attempt  seems  ever  to  have  been  made  to  dem- 
onstrate the  truth  of  this  theory.    I  think  it  is  established  beyond  a  doubt  that  the 

land  is  not  mineral  in  character Your  judgment  is  therefore  reversed, 

and  you  will  cancel  the  entry  of  Sheldon  as  to  lot  2  and  the  N£.i  of  the  NW.^  of 
said  section. 
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The  applicants  for  review  allege  that  at  least  two  witnesses  (Garrett 
and  Andrews)  testified  "  that  the  strike  of  the  known  veins  of  coal  in 
the  Immediate  vicinity'^  of  the  laud  in  contest  was — 

At  snch  an  angle  as  indicated  clearly  that  snch  veins  did  underlie  said  described 
land;  and  their  testimony  apon  this  point  being  uncontradicted,  it  was  error  to  de- 
cide that  **  there  is  not  even  expert  evidence  offered  to  show  that  the  veins  of  coal 
hi  that  vicinity  extend  into  or  underlie  the  land  sought  to  be  entered  as  a  homestead. 

The  only  question  raised  by  this  allegation  would  seem  to  be, 
whether  the  Department  was  in  error  in  not  considering  the  witnesses, 
Garrett  and  Andrews,  "experts."  Without  delaying  to  discuss 
whether  they  were  entitled  to  rank  as  "  experts,"  it  is  sufficient  to  say 
that,  giving  their  testimony  all  the  weight  that  can  properly  be  claimed 
for  it,  their  "opinion,"  and  their  estimate  of  "probabilities,"  can  not 
be  allowed  to  overweigh  the  fact  that  in  all  the  voluminous  testimony 
there  was  nothing  disclosed  to  support  their  opinion.  In  the  case  of 
Bucker  et  aL  v.  Knisley  (14  L.  D.,  113),  "  the  testimony  of  the  geolog- 
ical expert"  was  admitted  and  given  due  weight;  but  in  that  case,  coal 
had  "  actually  been  produced  as  a  present  fact  to  a  sufficient  extent  to 
indicate  the  character  of  the  land;"  ....  wherever  the  land  is 
tapped  by  shaft  or  drill,  the  theory  is  reduced  to  fact  j  and  coal  isfotmd^ 
(ib.,  p.  115).  That  was  a  very  different  case  from  the  one  at  bar,  where 
there  is  not,  as  called  for  by  the  United  States  supreme  court  (Colorado 
Coal  Company  v.  the  United  States,  123  U.  S.,  307-328) 

Upon  the  land  ascertained  coal  deposits  of  such  extent  and  value  as  to  make  the  land 
more  valuable  to  be  worked  as  a  coal  mine,  under  the  conditions  existing  at  the  time, 
than  for  merely  agricultural  purposes. 

In  Dughi  V.  Harkins  (2  L.  D.,  721)  this  Department  held  that  the 
fact  that  land  is  mineral  in  character,  "must  appear /row  actual  pro- 
duction of  mineral^  and  not  from  any  theory  that  it  may  produce  it." 
This  language  is  quoted  approvingly  by  the  United  States  supreme 
court  in  the  case  of  Davis's  Administrator  -y.  Weibbold  (139  U.  S.,  507- 
522).  See  also  Kings  county  v,  Alexander  et  aL  (5  L.  D.,  126) ;  Savage 
et  al.  V.  Boynton  (12  L.  D.,  612). 

It  will  be  seen  that,  granting  that  the  witnesses  named  could  prop 
erly  be  termed  "  experts,"  and  giving  their  testimony  all  the  weight  to 
which  it  is  duly  entitled,  it  would  not  show  that  there  was  any  error  in 
the  decision  heretofore  made. 

The  applicant  contends  that,  the  entry 

Having  heen  made  in  good  faith  and  after  due  compliance  with  the  then  existing 
regulations,  and  the  purchase  money 'therefor  having  been  tendered  and  received, 
and  a  final  certificate  and  receipt  embracing  all  of  said  lands  having  been  issued,  it 
was  error,  in  the  absence  of  any  charge  of  fraud,  to  direct  the  cancellation  of  said 
entry  or  any  part  thereof. 

The  facts  here  stated  were  before  the  Department  when  the  case  was 
considered;  indeed,  they  are  substantially  set  forth  in  the  decision  com- 
plained of;  and  they  altbrd  no  ground  for  the  contention  that  the  gov- 
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eminent  sliould  dispose  of  land  under  the  eoal  land  law  whicli  after  a 
hearing  is  not  shown  to  be  coal  land. 

The  applicant  contends  that,  the  land  having  been  transferred,  and 
the  transferee  having  ex^iended  large  sums  of  money  in  developing  said 
lands  and  erecting  permanent  improvements  upon  them,  it  was  error, 
in  the  absence  of  any  testimony  tending  to  prove  fraud,  not  to  have 
decided  that  such  a  right  of  proi>erty  had  become  vested  in  the  entry- 
man  and  his  transferee  as  rendered  said  entry  indefeasible. 

As  to  this  it  is  sufficient  to  say  that  the  doctrine  that  prior  to  patent 
the  purchaser  stands  in  the  shoes  of  the  entryman.  thar  he  takes  no 
better  title  than  the  entryman  has  to  confer,  and  whatever  riglit  is  thus 
acquired  is  subject  to  tlie  subsequent  action  of  the  land  department,  is 
as  applicable  to  an  entry  under  tlie  coal  land  law  as  to  entries  under 
the  other  land  laws  of  the  United  States. 

The  applicant  contends  that,  as  the  land  applied  for  by  the  home- 
stead entryman — 

Was  in  the  peaceable  possessum  of  another,  and  that  the  same  had  been  improved 
by  the  erection  thereon  of  substantial  and  permanent  buildings,  it  was  error  not  to 
hold  that,  snch  iuiprovenicHts  had  been  made  under  color  of  title  from  the  United 
States,  was  not  subject  to  entry  under  the  settlement  laws. 

The  fact  that  the  land  had  been  built  upon  and  otherwise  improved 
was  fully  brought  before  the  Department  in  the  voluminous  testimony 
that  was  transmitted  with  the  case,  and  received  due  consideration; 
therefore  it  does  not  now  furnish  a  ground  for  review. 

The  contention  upon  which  the  applicant  for  review  appears  to  pla<?e 
the  most  stress  is,  that  the  Department  ought  to  have  considered  the 
coal  entry  <i8  a  whole — not  canceling  a  part  and  leaving  a  part  intact: 

That  it  was  error  not  to  have  held  that  the  lands  embraced  in  said  entry  laken  v9a 

fc^ole  were  more  valuable  for  coal  than  for  agricultural  purposes; it 

was  error  not  to  hold  that  the  lands  included  in  said  entry  taken  m  a  whole  were 
chiefly  valuable  for  caal,  and  as  such  were  subject  to  entry  under  the  provisions  of 

Sec.  2347  B.  S. ; it  appearing  from  the  record  that  upon  9ome  portion 

of  the  lands  embraced  in  said  entry,  coal  in  paying  quantities  had  been  discov- 
ered, and  that  at  the  date  of  hearing  the  Skagit  Cumberland  Coal  Company  was 
actively  engaged  in  mining  the  same,  it  was  error  to  hold  that  there  was  any  legal 
obligation  on  the  part  of  the  entryman  or  his  transferee  to  show  that,  as  a  present 
fact,  each  and  every  legal  snhdirUion  of  land  embraced  in  said  entry  was  more  val- 
uable for  coal  than  for  agricultural  purposes; it  appearing  from  the 

evidence  that  valuable  deposits  of  coal  had  been  discovered  within  the  confined  of 
said  entry,  it  was  error  to  hold  that  this  fact  of  itself  did  not  entitle  said  entry- 
man  Sheldon  to  acquire  and  maintain  title to  one  hundred  and  sixty 

acres  of  land  embracing  such  depoHits,  irrespective  of  any  question  as  to  the  coal- 
bearing  qualities  of  each  and  every  legal  8ubdivUion  embraced  within  the  entry; 

it  was  error  not  to  hold  that  an  entry  of  lands  uf  less  acreage  than 

the  statutory  limit,  bounded  by  the  lines  of  public  surveys  and  embracing  said  mine 
or  mines,  was,  so  far  iis  the  United  States  and  third  parties  were  concerned,  an  niiil, 
and  hence  not  subject  to  cancellation  in  whole  or  in  part. 

These  are  different  forms  of  stating  the  proposition  that  the  coal  entry 
should  have  been  considered  as  a  tcholCj  and  that  if  coal  were  found  on 
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any  part  of  it,  no  part  of  it  should  be  canceled.  Section  2347  Revised 
Statutes  provides: 

Every  x>er8ou  above  the  age  of  twenty-one  years shall    .    •    •    •    • 

have  the  right  to  enter,  by  legal  a^bdicUionSf  any  qnautity  of  vacant  ooal  lands 
not  exceeding  one  hundred  and  sixty  acres  to  such  individual  per- 
son, eto. 

The  clear  inference  from  the  above  would  be,  if  legal  subdivisions 
are  to  be  considered  when  making  entry,  and  it  should  happen  that 
any  "legal  subdivisions"  were  entered  which  afterwards  proved  not  to 
be  coal  land,  such  *' legal  subdivision '' ha<i  been  improperly  entered, 
and  the  entry  for  such  "  legal  subdivision"  ought  to  be  canceled.  Sec- 
tions 2348  and  2349  provide  for  the  pre-emption  of  coal-lands — from 
which  some  analogy  t<^>  the  pre-emption  law  might  be  inferred.  But  in 
the  case  of  agricultural  lands  entered  under  the  pre  emption  law,  suc^h 
entries  are  not  necessarily  considered  "as  a  whole,"  but  one  or  more 
"legal  subdivisions"  may  be  canceled,  leaving  the  remaining  intact 
(see  Tinkham  v.  McCaffrey,  13  L.  D..  517;  Clark  v»  Martin,  11  L. 
D.,  72;  and  many  other  cases).  Homestead  entries  have  often  been 
canceled  as  to  a  portion,  and  tlie  rest  been  allowed  to  remain  intact 
(see  Winters  el  al.  v.  Bliss,  14  L.  D.,  59,  and  many  other  cases).  If  an 
entryman  of  desert  land  has  failed  to  irrigate  and  reclaim  the  whole  of 
the  land  entered  by  him,  his  entry  is  canceled  as  to  the  "legal  subdi- 
vision" not  reclaimed,  and  patent  issued  for  the  remainder  (Adam 
Schindler,  7  L.  D.,  253,  and  many  other  cases).  Counsel  for  applicant 
fails  to  show — in  fact  makes  no  attempt  to  show — why  an  entry  of 
coal-land,  made  by*' legal  subdivisions,"  can  not  and  should  not  be 
canceled  "by  legal  subdivisions,"  in  case  it  is  clearly  shown  that  a 
given  "legal  subdivision"  is  not  coal-land,  and  therefore  not  subject 
to  entry  under  the  coal-land  law. 

The  motion  is  overruled. 


TIMBER  CULTirRB  CONTEST— COM PI4TAXCB  WITH  IiA.W« 

BWALL  V.  LOKB. 

In  determining  whether  breaking,  cultivation  and  planting,  done  prior  to  the  time 
fixed  by  statute  is  a  sul)stantial  cninpli.-inco  with  the  timber  caltnre  law,  the 
good  faith  of  the  entryman  should  be  taken  inUi  consideration. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  23^  1S92. 

On  the  2l8t  of  December,  1886,  Leopold  Loeb  made  timber  culture 
entry  for  the  SE.  J  of  Sec.  28,  T.  7  N.,  R.  13  VV.,  S.  B.  M.,  Los  Angeles 
land  district,  California. 

On  the  24th  of  December,  1880,  Jacob  Swjill  filed  an  affidavit  of  con- 
test against  said  entry,  in  wliicli  he  alleged  that "  Leopold  Loeb  has  not 
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plowed  or  cultivated,  or  caused  to  be  plowed  or  cultivated,  any  por- 
tion of  said  tract  during  the  third  year  from  date  of  said  entry,  as  re- 
quired by  the  timber  culture  law." 

A  hearing  took  place  in  March,  1890,  and  on  the  11th  of  July,  of  that 
year,  the  local  officers  united  in  a  decision,  in  which  they  recommended 
"that  this  contest  be  dismissed,  and  that  the  entry  be  allowed  to 
stand,  subject  to  further  compliance  with  the  law.^'  This  decision  was 
reversed  by  you  on  the  18th  of  February,  1892,  and  the  entry  held  for 
cancellatioD.  An  appeal  from  your  judgment  brings  the  case  to  the 
Dej^artinent. 

There  are  no  disputed  questi(ms  of  fact  in  this  vase.     All   parties 

agree  that  in  the  spring  of  1887,  Ave  acres  of  the  tract  were  proi>erly 

plowed.    In  the  fall  of  that  year,  ten  acres  were  ph)wed,  the  five  arres 

plowed  in  the  spring,  and  five  other  acres.    These  ten  acres  were  pi-op- 
erly  cultivated  in  the  spring  of  1888,  and  in  April  of  that  yeai\  seven 

and  a  half  acres  of  the  land  were  planted  to  cotton- wood  cuttingn. 

It  is  also  admitted  that  on  the  24th  of  April,  1889,  one  Joseph  B. 

Butledge  filed  an  affidavit  of  contest  against  said  entry,  alleging  tiiar- 

Loeb  had  not  sown  the  first  five  acres  to  grain  the  second  year.  Jacob 
Swall  was  his  corroborating  witness.  This  contest  was  disin\f«ed  ou 
the  24th  of  July,  1889,  the  day  set  for  the  hearing,  on  the  ground  that 
the  affidavit  did  not  allege  facts  sufficient  to  constitute  a  cause  of  action. 
Kutlodge  took  no  further  action  in  regard  to  his  contest.  Swall  t^esti lied 
that  he  instituted  his  contest  at  the  suggestion  of  Butledge,  and  the 
record  shows  that  he  was  one  of  the  principal  witnesses  for  the  contest- 
ant at  the  hearing.  The  papers  in  the  Butledge  case  were  introduced 
as  part  of  the  record  in  the  case  at  bar. 

The  timber  culture  a^t  requires  the  entryman  to  break  five  acre8  the 
first  year,  and  five  additional  acres  the  second  year.  The  first  live 
acres  must  be  cultivated  to  crop  or  otherwise,  the  second  year,  and  the 
third  year  must  be  planted  or  set  to  trees,  seeds  or  cuttings.  The  third 
year,  too,  the  second  five  acres  must  be  cultivated  to  crop  or  other- 
wise, and  the  fourth  year  planted  to  seeds,  trees  or  cuttings. 

According  to  these  provisions  of  the  law,  Loeb  was  required,  at  the 
end  of  the  third  year  after  his  entry,  to  have  ten  acres  of  his  tract 
broken  and  cultivated,  five  acres  of  which  should  be  planted  or  set  to 
trees  or  cuttings.  All  of  this,  it  is  admitted,  was  done  by  or  for  him. 
It  is  also  admitted  that  when  the  seven  and  a  half  ai^^res  were  planted 
to  cotton-wood  cuttings,  in  April,  li^88,  the  ground  was  in  good  condi- 
tion, and  they  were  properly  planted. 

The  facts  being  undisputed,  the  question  of  law  is  presented:  Was 
the  breaking,  cultivation  and  planting  done  by  Loeb,  yirior  to  the  time 
designated  therefor,  a  compliance  with  the  law  under  which  his  entry 
was  madet 

In  Grengs  v.  Wells,  (11  L.  D.,  460),  it  is  held  that  planting  trees 
before  the  time  fixed  by  law,  is  compliance  with  its  requirements,  so  iar 


DECISIONS  RELATING  TO   THE  PUBLIC  LANDS.  593 

as  time  is  of  the  essence  of  the  matter,  provided  the  land  has  been 
broken,  cultivated  and  properly  prepared.  In  Friel  v.  Bartlett,  (12  L. 
D.,  502),  it  is  said:  All  that  is  required  is  that  the  breaking  and  plant- 
ing is  done  within  the  required  time.  He. may  do  it  in  advance  of  the 
required  time,  and  the  law  will  be  satisfied.  In  support  of  this  doctrine, 
the  case  of  Olark  v.  Timm  (4  L.  D.,  175)  is  cited. 

In  determining  a  question  of  this  character,  I  think  the  good  feuth 
of  the  entryman  and  his  honest  intent  to  comply  with  the  terms  of  the 
law  is  a  necessary  inquiry.  There  may  be  instances  where  a  technical 
failure  to  observe  the  statutory  requirements  at  the  time  provided  for 
in  the  act,  would  call  for  a  cancellation  of  the  entry.  It  is  probable 
that  it  would  not  do  to  hold  that  the  entryman  might  break  and  plant 
the  ten  acres  required  to  be  cultivated  to  trees,  the  first  year,  and  fail 
to  do  anything  the  second  and  third,  and  be  sustained  in  his  position, 
on  the  ground  that  he  had  in  advance  done  all  that  was  required  of  him, 
and  that  the  time  should  only  begin  to  run  against  his  default  the 
second  and  third  years,  at  the  expiration  of  the  time  when  he  might 
have  lawfully  complied  with  the  provisions  of  the  statute. 

It  is  true  in  this  case,  that  Mr.  Loeb  did  not  plant  the  first  five  acres 
to  trees  and  cultivate  the  second  five  acres  the  third  year  as  required 
by  law,  but  completed  his  planting  seven  and  one-half  acres  the  second 
year,-  this  is  not  the  literal  observance  of  the  statute,  and  could  I  find 
any  act  upon  his  part  which  shows  a  wanting  of  good  faith  in  attempt- 
ing to  comply  with  the  law,  I  should  feel  quite  differently  about  the 
rights  from  the  oi>iuion  which  I  now  entertain. 

It  is  not  claimed  nor  shown  in  evidence  that  his  technical  non-observ- 
ance of  the  law  was  prejudical  to  his  compliance  with  the  timber  culture 
act  or  that  the  trees  suffered  either  in  planting  or  want  of  cultivation. 
On  the  contrary,  from  what  I  can  gather  from  the  testimony,  he  fore- 
stalled the  action  required  by  the  law  in  good  faith  and  it  operated 
beneficially. 

Then  the  question  arises,  shall  the  Department  in  dealing  with  a 
timber  culture  entryman,  who  has  acted  in  good  faith,  but  prematurely 
planted  more  than  the  requisite  number  of  trees  hold  his  entry  for  can- 
cellation because  he  has  not  observed  the  literal  wording  of  the  statute. 
I  think  not.  In  my  judgment  to  do  so  would  be  sticking  in  the  bark 
rather  than  getting  at  the  real  merits  of  the  rights  of  the  parties  in  this 
case.  Hence,  I  am  disposed  to  hold  that  the  entryman  has  acted  in 
good  faith,  and  has  satisfied  the  spirit  of  the  law,  and  that  his  entry 
should  be  upheld  subject  to  future  compliance  therewith. 

With  the  appeal  before  me  are  certain  affidavits,  copies  of  which  were 
served  upon  the  opposite  party,  with  the  appeal  and  argument.  These 
can  not  be  considered.  The  Department  must  determine  the  rights  of 
the  parties  and  dispose  of  the  case  upon  the  record  as  made  on  the  trial. 

The  conclusions  of  the  register  and  receiver  meet  my  approval,  and 
the  one  appealed  from  is  therefore  reversed. 
1G41— VOL  15 38 
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MoGlashan  V.  Book. 

Motion  for  review  of  departmental  decision  of  September  9,  1892, 
15  L.  D.,  262,  denied  by  Secretary  Noble,  December  24, 1892. 


state  bound AUT-SURVEY-NEBRASKA  and  south  DAKOTA. 

Instructions. 

Secretary  IToble  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
ber 24y  1892. 

I  am  in  receipt  of  you  letter  of  December  6, 1892,  with  reference  to 
the  survey  and  marking  of  the  boundary  line  between  the  State  of  Ne- 
braska  and  the  State  of  South  Dakota. 

The  act  of  Congress  approved  August  5, 1892,  making  appropria- 
tions for  sundry  civil  expenses  of  the  government  for  the  fiscal  year 
ending  June  30, 1893,  (pamphlet  laws  page  370)  contains  the  following 
item. 

To  enable  the  Secretary  of  the  Interior  to  cause  to  be  surveyed  and  distinctly 
marked  by  suitable  monuments  that  portion  of  the  boundary  line  between  tbe  State 
of  Nebraska  and  the  State  of  South  Dakota  which  lies  west  of  the  Missouri  RiveT; 
twenty  thousand  dollars,  or  bo  much  thereof  as  may  be  necessary. 

The  43d  parallel  of  north  latitude  is  fixed  by  act  of  Congress  as  the 
boundary  line  between  the  two  States  west  of  the  Missouri  River. 

It  appears  that  the  line  between  the  Keya  Paha  River  and  the  west 
boundary  of  the  State,  a  distance  of  two  hundred  and  twenty-four  miles, 
was  surveyed  in  1874,  the  line  between  tlie  Keya  Paha  River  and  the 
Missouri  River  a  distance  of  about  fifty  miles,  has  not  been  surveyed. 
You  state  that  some  doubt  exists  in  your  office  as  to  the  absolute  cor- 
rectness of  the  survey  of  the  line  west  of  the  Keya  Paha  River,  that 
the  line  varies  a  trifle,  sometimes  north  of  the  true  parallel,  and  some- 
times  south  of  the  same. 

Admitting  this  to  be  true,  the  line  of  the  43d  parallel  as  officially 
established  and  marked  on  the  ground,  has  been  recognized  for  eight- 
een years,  and  property  rights  have  attached  based  upon  the  said 
line,  which  is  substantially  correct;  I  am  clearly  of  the  opinion,  that  it 
was  the  intention  of  Congress  that  this  line  should  be  retraced  and 
properly  marked,  and  tliat  the  line  between  the  Keya  Paha  River  and 
the  Missouri,  should  be  properly  established  and  marked. 

The  po>ts  indicating  the  boundary  line  should  be  placed  not  further 
than  one-half  mile  apart. 

It  has  been  suggested  that  the  half  mile  posts  be  of  diflferent  size 
from  the  mile  posts,  and  I  think  the  suggestion  is  a  reasonable  one. 

The  mile  poste  should  be  of  the  same  size  and  material  as  those  used 
to  mark  the  boundary  line  between  North  and  South  Dakota;  the  size 
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being  ten  inches  square  and  seven  feet  in  length,  and  placed  one-half 
the  length  in  the  ground,  the  half  mile  posts  should  be  of  the  same 
material,  eight  inches  square  and  six  feet  long,  and  placed  one  half  the 
length  in  the  ground. 

With  these  general  directions,  you  will  proceed  to  advertise  for  bids 
for  the  proper  performance  of  the  work,  as  soon  as  practicable. 


COPPOOK  V.  TiTSWOBTH. 

Motion  for  review  of  departmental  decision  of  August  18^  1892^  15  L, 
D.,  193,  denied  by  Secretary  Noble,  December  28, 1892. 


CONFIRMATION— RULE  OF  APRIL  8,  1801. 

Bellamy  v.  Lemon  (on  Eevtew). 

The  mle  of  April  8, 1891,  was  made  for  the  purpose  of  speedily  disposing  of  cases 
wherein  the  entry  was  confirmed  by  section  7,  act  of  March  3,  1891,  and  only  had 
reference  to  cases  pending  before  the  Department  when  said  role  was  adopted. 

Secretary  Noble  to  Messrs.  Copp  and  LucJcetty  Washington^  D.  0.,  Decern- 

her  28^  1892. 

You  have  filed,  on  behalf  of  William  Lemon,  the  transferee  in  the 
case  of  Bellamy  v,  Campbell  and  said  Lemon  as  transferee,  a  motion 
asking  this  Department  to  review  and  recall  the  ruling  in  the  above 
cause,  dated  September  14,  1892, 15  L.  D.,  362,  as  contained  in  its  let- 
ter of  said  date  to  Copp  and  Luckett,  attorneys  for  said  transferee, 
because  said  ruling  is  erroneous  in  holding  that  the  circular  of-April  8, 

1891,  does  not  apply  to  this  case. 

This  case  was  received  with  the  Commissioner's  letter  of  August  15, 

1892,  and  is  pending,  on  the  appeal  of  Bellamy,  from  his  decision  dated 
June  14, 1892,  dismissing  Bellamy's  contest  and  holding  that  Campbell's 
entry  is  confirmed  under  section  7,  of  the  act  of  March  3, 1891  (26  Stat., 
1095). 

On  the  17th  day  of  August,  1892,  you  filed  a  motion,  "  under  rule  of 
April  8, 1891  (12  L.  D.,  308),"  for  confirmation  under  said  act.  Your 
motion  was  denied  by  letter  of  September  14,  1892,  to  you,  after  recit- 
ing the  facts  above  set  forth,  as  follows: 

Fraud  is  alleged  on  the  part  of  the  transferee  and  in  order  to  dispose  of  the  case, 
an  examination  of  the  record  is  necessary. 

The  circular  of  April  8,  1891,  (supra)  had  reference  to  cases  pending  hefore  this 
Department,  in  which  the  appeal  raised  other  questions  than  of  confirmation,  and 
did  not  contemplate  the  advancement  of  a  case  similar  to  that  under  consideration. 

The  act  referred  to  confirmed  certain  entries  made  prior  to  its  pas- 
sage, at  which  time  the  docket  of  cases  appealed  to  the  Department 
was  crowded  with  cases  involving  many  questions  pertaining  to  the 
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administration  of  the  land  laws.    Among  such  cases  were  many  in 
which  the  entries  were  cod  firmed  by  the  act  of  Congress. 

The  rule  of  April  8, 1891,  was  made  for  the  purpose  of  disposing  of 
the  confirmed  cases  speedily,  and  only  had  reference  to  cases  then 
pending  here.    This  appears  from  the  language  used  in  the  circular 
itself.    The  first  sentence  says:  ^^AU  ex  parte  cases,  or  cases  in  which 
the  United  States  is  a  party,  in  which  the  entries  are  confirmed  by  the 
act  of  March  3, 1891,  will  be  disposed  of  on  written  motion,  without 
regard  to  their  places  on  the  docket."    The  next  sentence  refers  to  all 
other  cases.    In  both  instances  the  reference  is  to  cases  on  the  docket 
at  the  time  the  circular  was  issued.    There  is  nothing  in  the  circular, 
nor  any  reason  outside  of  it,  to  warrant  the  conclusion  that  cases,  com- 
ing to  the  Department,  involving  this  question  on  appeal,  after  ApriJ 
8,  1891,  should  be  advanced  and  take  precedence  over  other  appeal 
cases  in  their  order  of  disposition. 

Your  motion  for  recall  of  said  letter  is  therefore  denied.  This  con- 
clusion makes  it  unnecessary  to  consider,  at  this  time,  the  affidavits 
filed  in  connection  with  your  motion  for  review. 


nOMESTEAD  ENTRY— DESBBTBD  WIFE. 

Pawley  v.  Mackey. 

A  married  woman,  who  is  actually  deserted  by  her  hosband,  is  entitled,  as  the  head 
of  a  family,  to  make  homestead  entry,  and  this  right  is  not  dependent  upon 
the  period  of  time  that  may  have  elapsed  sinoe  desertion. 

First  Assistcmt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  29, 1892. 

The  land  involved  in  this  controversy  is  described  as  the  8.  i  of  S W. 
J,  Sec.  29,  T.  1  N.,  E.  5  E.,  Tucson  land  district,  Arizona. 

The  record  shows  that  Mrs.  Mary  F.  Stump  made  settlement  on  the 
tract  on  or  about  June  3, 1887.  At  that  time  her  husband  was  living 
with  her  and  resided  with  her  on  the  land  in  question  until  about  the 
12th  of  May,  1888,  when  he  abandoned  her  and  left  the  country.  On 
June  13,  following,  Mrs.  Stump  made  entry  of  the  land  in  her  own 
right  under  the  homestead  law  by  reason  of  such  abandonment.  At 
that  time  her  improvements  consisted  of  a  small  frame  dwelliug  with 
a  tent  addition  and  a  brush  covered  shed,  and  about  thirty  acres,  of 
the  tract  cleared,  a  large  proportion  of  which  was  under  fence.  She 
had  about  seven  acres  in  grape-vines,  seven  acres  in  alfalfa  and  about 
five  acres  in  fruit  ti:ees;  five  or  six  horses,  a  span  of  mules,  two  wagons, 
l)]ow,  scraper,  harrow,  cow,  chickeus.  and  household  utensils.  The  im- 
l)rovemeiits  were  estimated  to  be  worth  $1,000. 

A  few  days  after  the  entry,  and  before  she  was  able  to  make  a  fur- 
ther compliance  with  law  as  to  residence  upon  the  land  in^rson,  she 
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was  taken  sick  and  died.  Before  her  decease,  and  on  June  19, 1888, 
she  made  her  will  by  which  she  devised  all  her  property  to  her  brother 
Wm.  Mackey. 

On  September  15, 1888,  following,  James  B.  Pawley  instituted  con- 
test against  the  entry  charging 

lliat  the  said  Mary  F.  Stump  was  not  eDtltled  as  a  deserted  wife  to  enter  said 
land;  that  her  Uasband  had  exhausted  his  homestead  and  pre-emption  rights;  that 
said  land  was  not  subject  to  entry  under  any  other  act;  that  the  desertion  of  her 
husband  was  a  collusion  between  them  whereby  they  might  obtain  title  to  the  land; 
that  she  was  not  residing  upon  said  land  when  she  made  her  entry  thereon  and  that 
she  has  not  since  resided  thereon  up  to  the  time  of  her  death  her  place  of  residence 
was  in  Messa  City;  that  she  has  died  since  making  said  entry;  that  Wm.  Mackey, 
her  brother,  is  the  heir  named  in  her  will;  that  said  Mackey  merely  holds  this  in 
trust  for  her  husband ;  that  her  husband  returned  after  her  death. 

The  local  officers  gave  the  usual  notice  in  such  cases,  citing  the  par* 
ties  to  appear  for  trial  before  J.  E.  Walker,  clerk  of  the  court  at 
Phoenix,  Arizona,  May  21, 1889,  at  which  time  both  parties  appeared 
and  submitted  their  testimony.  Decision  in  favor  of  the  defendant 
Mackey,  was  rendered  by  the  local  officers  on  the  ground  that  Mrs. 
Stump  was  entitled  to  make  said  entry  as  an  abandoned  wife,  and  that 
plaintiff  failed  to  sustain  his  charges;  from  which  the  plain  tiff  appealed. 
Under  date  of  February  20, 1892,  you  reversed  the  decision  of  the  reg- 
ister and  receiver,  and  gave  judgment  in  favor  of  plaintiff,  whereupon 
the  defendant  appeals. 

It  appears  from  the  testimony  that  Mary  F.  Stump  had  been  living 
with  her  husband  upon  the  land  in  dispute  and  improving  the  same  for 
over  a  year  previous  to  the  date  of  her  entry;  that  from  some  cause  the 
husband  neglected  to  make  entry  of  the  land;  that  Mrs.  Stump  and  her 
husband  did  not  live  peaceably  together,  and  occasionally  had  serious 
family  quarrels;  that  Mr.  Stump  abandoned  his  wife  whereupon  she 
made  entry  of  the  land,  and  subsequently  died. 

The  evidence  fails  to  show  any  collusion  on  the  part  of  Mrs.  Stump 
and  her  husband  to  secure  the  land.  In  fact  the  witnesses  produced  by 
the  plaintiff  to  show  collusion  really  established  the  fact  of  their  ill  will 
toward  each  other  j  and  in  relation  to  the  charge  that  Mrs.  Stump 
failed  to  reside  upon  the  land  from  date  of  entry  until  decease,  but  re- 
sided in  Mesa  City  about  three  miles  from  the  land,  it  must  be  observed 
that  she  had  established  residence  ui>on  the  land  sometime  in  June, 
1887,  and  had  resided  upon  the  same  for  about  a  year  thereafter;  that 
she  was  taken  sick  about  the  time  the  entry  was  made  or  very  soon 
thereafter,  and  never  recovered  sufficiently  to  occupy  the  land  at  any 
time  before  her  death.  Absentees  occasioned  by  ill  health  do  not  inter- 
rui)t  the  continuity  of  residence  once  established.  James  Edwards  (8 
L.  D.,  353);  Alfred  M.  Smith,  (9  L.  D.,  146). 

The  only  question  now  remaining  in  this  case  and  the  one  upon  which 
it  appears  you  really  based  your  opinion,  was  the  short  period  that 
elapsed  between  the  abandonment  of  Mrs.  Stump  by  her  husband  and 
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the  date  of  making  her  entry,  stated  in  your  decision  as  "  about  eight- 
een days,"  but  as  a  matter  of  fact,  it  was  thirty-two  days. 

I  am  not  prepared  to  concur  in  your  view  on  this  point.  The  only 
question  that  arises  in  this  point  is  the  bona  fide  intention  of  the  hus- 
band to  desert  his  wife,  and  if  it  is  shown  by  competent  testimony  that 
the  wife  was  actually  deserted  and  left  to  take  care  of  herself,  then  she 
is  competent,  as  the  head  of  a  family,  to  make  the  entry  in  question 
regardless  of  time  that  intervenes  before  it  is  made.  In  other  words, 
she  was  as  much  an  abandoned  wife  in  five  days  as  in  as  many  months, 
where  the  fact  of  abandonment  is  made  to  appear.  In  the  case  under 
consideration  it  was  but  natural  that  she  should  make  the  entry  at  the 
earliest  opportunity,  in  order  to  protect  her  improvements  valued  at 
$1,000,  from  entry  by  another  party.  Again,  the  fact  that  at  her  de- 
cease she  devised  her  property  to  her  brother  is  in  my  opinion  presump- 
tive evidence  that  she  did  not  expect  her  husband  to  return  and  that 
there  was  no  collusion  between  them. 

After  a  careful  review  of  the  evidence  in  this  case,  I  can  see  no  just 
reason  for  disturbing  the  homestead  entry.  Eelative  to  the  compliance 
of  law  by  the  devisee,  that  is  a  question  to  be  adjusted  when  final  proof 
is  presented. 

Your  decision  is  therefore  reversed. 


practice— appeai^cois^rtrmation, 
Miller  v.  Bowe  et  al. 

Where  a  case  is  returned  to  the  General  Laud  Office  with  directions  to  proceed  under 
the  provisionB  of  section  7,  act  of  March  3,  1891,  and  the  instructions  thereunder 
of  May  8;  1891,  and  the  Commissioner  holds  as  the  result  of  such  proceedings  that 
the  entry  involved  is  confirmed  l>y  said  act,  an  appeal  to  the  Department  will 
probably  lie  from  such  decision. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  30, 1892. 

On  December  11,  1878,  Bussell  L.  Bowe  applied  to  purcliase  the  F.  J 
of  the  NE.  J  and  the  NE.  i  of  the  NW.  J  of  Sec.  20,  T.  1  IS.,  E.  6  E.,  in 
the  Otoe  and  Missouria  Indian  reservation,  for  sale  at  the  Beatrice  land 
office,  Nebraska,  under  the  provisions  of  the  act  of  August  16, 1878  (19 
Stat.,  208),  providing  for  the  sale  of  a  portion  of  the  Otoe  and  Missouria 
Indian  reservation  in  the  States  of  Kansas  and  !N^ebraska. 

On  July  23, 1883,  a  final  receipt  was  issued  to  him  by  the  register 
and  receiver,  he  then  having  paid  the  full  price  of  the  land. 

On  June  22, 1886,  Jacob  B.  Miller  filed  an  affidavit  of  contest  against 
said  entry,  alleging  that  Bowe  was  not  at  the  date  of  his  purchase,  and 
did  not  afterwards  become  an  actual  settler  on  said  land. 

A  trial  was  had,  and  after  considering  the  evidence  submitted,  the 
register  and  receiver  found  in  favor  of  claimant  and  dismissed  the  con- 
test.   Contestant  appealed  from  their  finding  to  you,  and,  on  June  26, 
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1889,  you  reversed  said  finding  and  held  the  entry  for  cancellation.  An 
appeal  was  taken  to  the  Department,  where,  on  December  2, 1890,  your 
judgment  was  affirmed.  Afterwards,  a  motion  for  review  was  filed,  and, 
on  July  24, 1891,  it  was  allowed  and  the  judgment  of  December  2, 1890, 
set  aside  (Press  copy-book  No.  223,  p.  491),  and  the  case  remanded  to 
you,  with  directions  to  proceed  under  the  provisions  contained  in  the 
7th  section  of  the  act  of  March  3, 1891  (26  Stat.,  1095],  and  the  instruc- 
tions thereunder  of  May  8, 1891  (12  L.  D.,  450). 

For  a  full  history  of  this  case  see  the  similar  case  of  Fleming  v.  Bowe 
(11  L.  D.,  546),  and  the  same  on  review  (13  L,  D.,  78). 

On  August  24, 1891,  you  called  on  the  holders  of  the  land  and  inter- 
ested parties  therein  under  conveyance  from  Bowe  to  furnish  the  proof 
provided  for  by  the  above  cited  letter  of  instructions,  showing  that  the 
entry  of  Bowe  was  confirmed  by  said  act  of  March  3, 1891. 

In  response  to  this  call,  certain  evidence  was  fiimished,  and,  after 
considering  the  same,  on  June  27, 1892,  you  dismissed  the  contest  of 
Miller  and  held  the  entry  confirmed.  Contestant  has  appealed  from 
your  judgment  to  the  Department,  alleging  a  number  of  errors  in  said 
judgment,  and  under  date  of  September  27,  1892,  the  attorney  for 
Bowe  filed  a  motion  to  dismiss  said  appeal,  alleging,  substantially,  that 
in  rendering  your  judgment  you  were  following  the  directions  of  the 
departmental  letter  of  July  24, 1891,  and  that  when  you  held,  on  June 
27, 1892,  that  the  entry  was  confirmed,  your  action  was  final,  and  that 
you  erred  in  allowing  any  appeal  therefrom. 

The  motion  to  dismiss  the  appeal  evidently  is  made  under  the  order 
of  January  17, 1891  (12  L.  D.,  64),  providing  for  the  dismissal  of  cases 
on  motion  for  jurisdictional  reasons. 

The  motion  has  been  considered,  and  I  am  clearly  of  the  opinion  that 
it  must  be  denied. 

When  the  motion  for  review  of  departmental  judgment  of  December 
2, 1890,  was  made,  it  was  shown  to  the  Department  that  proper  notices 
of  said  judgment  had  not  been  served  on  the  interest'Cd  parties  entitled 
to  notice  under  the  rules.  Said  judgment  was  accordingly  set  aside. 
This  action  left  the  entry  of  Bowe  intact,  and  it  was  found  that,  if 
certain  facts  alleged  were  true,  then  the  entry  was  confirmed  by  the 
7th  section  of  the  act  of  March  3, 1891,  supra. 

The  Department  did  not  determine  that  these  assertions  were  true, 
but  remanded  the  case  to  you  to  be  further  adjudicated  under  said  act. 

The  law  allows  appeals  from  all  final  judgments  made  by  you  touch- 
ing the  disposition  of  the  public  lands,  and  your  judgment  holding  that 
the  entry  should  pass  to  patent  under  the  act  in  question  was  final,  un- 
less appealed  from.  Contestant  clearly  was  entitled  to  appeal  from 
said  judgment,  and  is  entitled  to  have  the  same  passed  upon  by  this 
Department. 

The  motion  is  accordingly  dismissed,  and  the  record  returned  to  the 
files  of  the  Department  to  await  disposition  on  api)eal  in  the  regular 
order. 
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Ibaiidoiinieiit* 

See  CfonUH  (sab-titte  nonutUad)^  Buidenee. 

i:c€ount8« 

Bee  FuMt  JUpayment, 
&M  AppUeaHtm. 

Alabama* 

See  Mineral  Land, 

Alaska. 

Instructions  of  December  21, 1802,  niUtiTe 
to  mission  stations S86 

Alienation* 

A  mortgagee,  whose  interest  appears, 
should  be  given  notice  of  all  action  taken, 
and,  in  the  absenee  of  snob  notice,  his  right 
to  be  heard  is  not  defeated 224 

Transferee  claiming  ondera  coal  entry 
takes  no  better  title  than  the  entiyman  has 
to  confer,  and  the  right  thus  acquired  is  sub- 
ject to  the  subsequent  action  of  the  General 
Land  Office 588 

A  certified  abstract  filed  In  evidence  is 
sufficient  notice  to  the  local  office  of  a  mort- 
gagee's interest 228 

Allotment. 

See  Indian  Landt, 

Amendment* 

See  Entry  (sub-title,  Hom$iUadi,  PnaUee. 

Appeal* 

SeelVMMes. 

Appearance* 

See  Attorn^. 

Application* 

Gbnkrallt. 

Distance  firom  the  local  office,  expense, 
etc.,  warrant  making  preliminary  homestead 
affidavit  before  a*dlerk  of  the  county  court, 
under  the  act  of  Kay  28, 1890 106 
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In  due  form,  to  make  homestead  entry, 
signed  for  the  applicant  by  his  attorney, 
may  be  accepted,  where  it  appears  that  such 
act  is  authorised  by  the  applicant 166 

To  enter,  can  not  be  legally  allowed  for 
land  embraced  within  the  existing  entry  of 
another 27 

To  enter  land  embraced  within  the  exist- 
ing entry  of  another  confers  no  right 800 

To  enter  land  covered  by  the  claim  of 
another  is  not  recognised  as  the  initiation 
of  a  contest  against  said  claim 415 

To  enter  lands  withdrawn  for  railroad 
purposes  confers  no  right 01 

Can  not  be  allowed  for  land  embraced 
within  a  private  cash  entry,  even  though 
such  entry  may  have  been  irregularly  al- 
lowed  257 

Where  the  applicant  alleges  a  prior  set- 
tlement right  as  againnt  the  homestead  en- 
try of  another,  a  hearing  shonld  be  ordered 
to  determine  the  rights  of  the  parties 870 

To  make  entry  of  land  covered  by  an  ille- 
gal school  indemnity  selection,  should  not 
be  allowed,  but  taken  as  an  attack  upon 
the  selection 540 

To  amend  a  homestead  entry  reserves  the 
land  involved  therein  from  other  diaposition 
until  final  action  thereon 570 

For  the  reinstatement  of  a  canceled  entry 
while  pending,  operates  to  reserve  the  land 
covered  thereby  firom  other  disposition 560 

TiMBBR  Culture. 

The  preliminary  affidavit  can  not  be  made 
before  a  notary  public  under  the  act  of  May 
20, 1800,  amending  section  2204  R.  S 240 

To  make  entry  confers  no  rights  if  not 
accompanied  by  the  requisite  preliminary 
affidavit,  and  the  right  to  make  new  appli- 
oation  is  snlject  to  intervening  claims 249 

In  which  the  preliminary  affidavit  is  exe- 
cuted outside  the  district  is  defective,  but  in 
the  absence  of  an  adverse  claim,  the  defect 
may  be  cured  by  amendment  that  will  relate 
back 403 

The  repeal  of  the  timber-culture  law  by 
act  of  March  3, 1801,  does  not  preclude  al- 
lowance of,  filed  on  that  date 403 
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To  make  Mcmtd  entry,  pending  at  the  re- 
peal of  tbe  timber-caltare  law,  ia  protected 
hy  the  tenna  of  tbe  repealing  act,  thongh 
amendment  may  be  neoeaaary SO 

Failure  of  aoeceaaftal  contestant  to  make, 
until  after  tbe  repeal  of  the  law,  deleatatbe 
exerciae  of  aoch  right,  tinder  aaid  law, 
though  anch  faflnre  may  be  dne  to  the  negli- 
gence of  the  local  ofBce 530 

Baaed  on  aettlemcnt  prior  to  the  rejieal  of 
tlie  law,  ia  not  a  claim  protected  by  the 
statute  of  repeal 613 

With  Contest. 

To  enter,  filed  with  a  tirober-cnltnre  con- 
tent, shoo  Id  be  retamed  for  allowance,  on 
the  anceeaafal  termination  of  the  suit,  after 
dne  showing  of  qnaUficatlons  and  jwyment 
of  the  reqaioite  fees 438 

To  enter,  filed  by  second  timber-cultnre 
contestant  with  his  affidavit  of  contest,  re- 
serves the  land  subject  only  to  the  rights  of 
the  first  contestant 173, 184 

Bighta  secured  by,  filed  with  a  timber- 
culture  contest,  depend  upon  the  establish- 
ment of  the  charge,  and  if  the  contest  fails 
the  application  falls  with  it 406 

Filed  with  a  timber-culture  contest,  pend- 
ing at  the  passage  of  the  act  repealing  the 
timber-culture  law,  is  not  affected  by  aaid 
repeal 436 

Arid  Land. 

See  R49ervoW. 

Mineral  lands  not  excepted  fh>m  the  opera- 
tions of  the  act  of  October  2, 1888 418 

Armed  Occupallon  Act. 

See  PatenL 

Attorney. 

Has  no  lien  that  the  Department  can  en* 
force  by  reftislng  to  recognize  the  entry- 
man's  right  to  relinquish  his  entry 807 

Appearance  of,  for  the  purpose  of  secur- 
ing a  new  trial,  on  the  ground  that  proper 
notice  was  not  given  of  the  former  proceed- 
ings, confers  jurisdiction  upon  the  local 
oifice  for  the  purposes  of  the  motion........  404 

California. 

See  School  Land. 

€aiiaU  and  Ditches* 

See  Jiight  af  Way. 

Cancellation. 

See  JBntry  (sub- title  CfonfirmaHon). 

Where  no  error  is  alleged  as  against  the 
Judgment  of,  the  entry  will  not  be  rein- 
stated     04 


Of  an  entiy  on  tlie  report  of  a  special 
ageat  is  contrary  to  law,  and  an  entry  ao 
canceled  should  be  reinstated.  Tbexnter- 
Tening  entiy  of  another  in  anch  case  ahonld 
not  be  canceled  without  opportunity  for  de- 
fense  


Certiflcate. 

Issuance  of  final,  not  a  matter  of  judicial 
inqniiy  prior  to  patent 145 

Certiorari. 

Will  not  be  granted,  if  the  appeal  ia  not 
wrongftilly  denied,  nnless  the  facta  set  forth 
show  that  tbe  applicant  ia  entitled  to  T«Uef 
under  the  supervisory  authority  of  the  Seo- 
"'toTy us 

Will  not  be  granted  where  the  right  of  ^»- 
peal  is  not  asserted,  nor  denied  by  the  Ck>m- 
missioner 290 

Application  for,  may  be  granted,  wbece 
the  failure  to  appeal  in  time  ia  due  to  a  mis- 
take that  is  satisfactorily  explained  and 
where  such  action  will  not  ityuie  Innocent 
parties 527 

Circulars. 

See  Tablet  0/,  page  xrlL 

Coal  liand. 

See  Mineml  Land, 

The  right  to  file  second  declaratory  state- 
ment will  not  be  recognised  in  the  absence 
of  some  valid  reason  for  abandoning  the 
first 310 

Final  proof  will  not  be  accepted  on  a  de- 
claratory statement  filed  in  the  intoi-est  of 
another 3x0 

In  determining  whether  land  is  subject  to 
entry  as,  the  means  of  transportation  can 
not  be  taken  into  consideration  as  aflTecting 
the  value  of  the  coal  shown  to  exist 821 

Entry  of,  attacked  by  sobeequent  homo- 
stead  claimant  may  be  canceled  aa  to  the 
legal  subdivisions  in  conflict  that  are  not 
valuable  for  coal 301 

If  it  is  shown  that  a  legal  subdivision  en- 
tered as,  is  not  in  fact  of  such  character, 
the  entry  should  be  canceled  as  to  such 
tract  

Commutation. 

See Entfy  {ntbUtU  Timber  CfuUure)  Otto- 
homa  Landt. 

Conflrmation. 
Contest. 

See  Oontettantf  JurUdietUm, 

Grnerallt. 

Affidavit  of,  may  be  baaed  upon  the  lnfi»r- 
mation  and  belief  of  the  contestant lli,  301 
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Corroboratory  affidavit  of,  may  be  made 
on  information  and  belief 300 

The  Bafficienoy  of  a  oorroboratory  aflSl- 
davit  ia  a  qaestion  resting  In  the  discretion 
of  the  land  office,  and  aa  a  rale  the  defend- 
ant only  is  entitled  to  be  heard  on  objection 
thereto *15 

Not  initiated  by  a  mere  application  to 
enter  the  land  covered  by  the  claim  of 
another *15 

Whether  a,  should  be  allowed  affainst  a 
final  entry  i*est8  in  the  discretion  of  the 
Commissioner  of  the  General  Land  Office, 
subject  to  appeal  if  a  hearing  is  denied 352 

S4H:oiid,  can  not  be  allowed  on  an  issae 
once  tried  and  detenuiued 352 

While  pending  jirecludes  action  on  the 
subsequent  application  of  another  to  pro- 
ceed against  the  entry  in  q UGStion 27 

Will  not  lie  against  an  entry  that  is  held 
for  cancellation  on  proceedings  by  the  gov- 
ernment   154 

The  local  office  has  no  Jurisdiction  to  enter- 
tain, during  tiie  pendency  of  a  departmental 
order  suHi)ending  the  entry  involved,  and 
the  subsequent  approval  of  such  action  by 
the  General  Laud  Office,  after  the  revocation 
of  said  order,  will  not  give  effect  to  sach  pro- 
ceedings   234 

Based  on  a  prior  settlement  right  to  be 
effective  as  against  tho  subsequent  entry  of 
another  should  be  brought  within  the  period 
provided  for  the  assertiou  of  settlement 
claims 397 

A  stranger  to  the  record  will  not  be  hoard 
to  allege  that  a  contest  is  premature,  where 
prior  to  the  day  set  for  hearing,  the  entry 
la  relinquished 319 

Charging  the  execution  of  a  relinquish- 
ment if  established,  does  not  caU  for  can- 
cellation in  the  absence  of  fraud  or  bad  faith 
on  the  imrt  of  the  entryman 405 

A  final  entry  should  not  be  canceled  on 
the  ground  that  It  was  made  in  the  interest 
of  another,  except  upon  convincing  proof  . .  445 

It  is  not  within  the  province  of  the  De- 
partment to  determine  the  mental  capacity 
of  an  entryman  on  a  charge  that  he  Is  an 
"idiot  and  incompetent  to  enter  publio 
land, '  in  the  absence  of  proper  Judicial  pro- 
ceedings   399 

One  who  seeks  to  roeolnd  a  oontraot  for 
the  withdrawal  of  a,  on  the  ground  of  fraud, 
should  establish  the  charge  by  irrefragable 
evidence,  and  tender  a  return  of  the  con- 
sideration received 451 

Deskrt  Land. 

The  right  to  proceed  with,  is  not  defeated 
by  a  subsequent  relinquishment. 820 

Aechuuation  l>j  a  transferee  prior  to  initi- 
ation of,  will  not  prevent  cancellation,  if  it 
is  shown  that  the  entry  was  secnred  by  false 
taaUmony 6 
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Homestead. 

Heirs  of  a  deceased  entryman  are  neces- 
sary parties 27 

The  expired  entry  of  a  deceased  home- 
steader can  not  be  successftilly  contested  for 
abandonment  or  non-compliance  with  law,  if 
it  appears  that  the  entryman  in  his  life 
earned  a  patent  to  the  land  involved 27 

A  charge  of  failure  to  Improve  and  culti- 
vate will  not  lie  against  the  heirs,  where 
the  entryman  dies  within  loss  than  six 
months  of  the  expiration  of  the  statutory 
period  of  residence  required  of  the  entryman .  182 

A  charge  that  neither  the  entrymtin  nor 
hU  heirs  have  established  revideuce  must 
fail  where  it  appears  that  the  entryman's 
default  is  due  to  sickness  and  poverty,  and 
ithat  the  widow  subsequently  cultivated  the 
hmd 252 

Hay  be  properly  allowed,  though  the  stat- 
utory period  for  the  submission  of  proof 
under  the  entry  may  have  ex pired 27 

Before  final  certificate,  an  entry  is  open 
to  attack  on  the  ground  that  the  land  is 
mineral  in  character,  witliout  regard  to  the 
date  of  the  alleged  mineral  discovery 514 

Charge  of  abandonment  must  fidl  when 
the  absence  is  due  to  Judicial  restraint 554 

Charghig  illegality— in  that  the  residence, 
prerequisite  to  the  execution  of  prelimin- 
ary entry  papers  before  a  clerk  of  coui-t, 
had  not  been  acquired— warrants  oancella- 
tion  if  the  charge  is  sustained 337 

Will  not  lie  against  an  application  to 
make  a  soldiers'  additional  homestead 
entry 147 

A  charge  of  failure  to  establish  residence 
is  fairly  met  whero  the  evidence  t>hows  tliat 
during  the  period  involved  the  township 
plat  was  suspended  for  the  settlement  of  a 
private  claim 215 

A  charge  that  a  soldier  s  additional  entry 
has  been  made  tlirough  a  sale  of  the  right 
is  a  proper  subject  for  investigation 114 

Timber  Culturk. 

Failure  to  break  or  cultivate  the  first  year 
does  not  waiTant  cancellation,  whore  a  for- 
mer entryman  htbt  left  tho  land  in  a  condi- 
tion of  cultivation  to  be  utilized  in  compli- 
ance with  law 9 

Charging  non  compliance  must  fail  where 
it  appears  that  the  requisite  acts  of  cultiva- 
tion were  (lerformed  in  good  faith,  prior  to 
the  time  fixed  therefor,  and  that  the  result 
of  such  course  was  not  injurious  to  the 
growth  of  the  trees 591 

Contefttaiit. 

The  rule  that  the  right  of,  is  personiJ 
and  does  not  descend  to  his  heirs  is  not  ap- 
plicable to  a  case  where  the  contestant  as- 
serte  a  prior  settlement  right 19 
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A  *'  protestant**  does  not  become  a,  by  fil- 
ing an  affidavit  of  contest  In  the  absence  of 
ofiicial  action  thereon 28 

Preference  right  not  secnred  by  a  contest 
•gainst  an  entry  oorerlng  land  reserved  from 
such  appropriation 71 

Who  clearly  shows  default  under  a  desert 
entry  Is  entitled  to  a  preference  right 320 

A  second,  whose  application  to  contest  is 
held  pending  the  disposition  of  a  prior  suit 
on  the  same  ground,  acquires  no  preference 
right,  tf  the  entry  is  canceled  as  the  result 
of  a  hearing  ordered  to  determine  all  con- 
flicting claims 824 

In  the  absence  of  specific  charges  against 
the  right  of  a  successful,  a  hearing  will  not 
be  directed  on  the  application  of  an  Inter- 
vening en  tryman 358 

Who  files  an  affidavit  of  contest  subject  to 
the  prior  contests  of  two  others,  is  not  enti- 
tled to  a  preferred  right,  where  he  makes  no 
charge  against  said  contest-s,  and  the  can- 
cellation of  the  entry  is  not  the  result  of 
his  suit 375 

The  preferred  right  of  a  successful,  is  per- 
sonal, and  can  not  be  transferred  to  another. 
The  transferee  In  such  case  acquires  no 
right  that  he  can  assert  as  against  the  inter- 
vening entry  of  another 8M 

Kight  of,  as  against  one  claiming  under  a 
subsequent  relinquishment  attaches  as  of 
the  date  when  the  affidavit  of  contest  is  filed, 
if  the  charge  therein  is  sustAfned 418 

The  preference  right  of  entry  should  not 
be  awarded  in  a  decision  directing  a  hear- 
ing, but  reserved  for  adjudication  until  such 
right  is  asserted 416 

On  the  successful  termination  of  a  contest, 
the  land  involved  should  be  reserved  for  the 
benefit  of  the,  during  the  statutory  period 
accorded  for  the  exercise  of  the  preferred 
right 424 

The  preferred  right  of  a,  is  not  secnred  by 
the  purchase  of  a  relinquishment 441 

A  settlement  made  subject  to  the  right  of 
a  successful,  defeats  the  subsequent  entry 
of  a  third  party,  who  files- a  waiver  of  the 
contestant's  preferred  right 443 

Contract. 

One  who  seeks  to  rescind  a,  on  the  ground 
of  firaud,  should  establish  the  charge  by  irref- 
ragable evidence,  and  tender  a  return  of 
the  consideration  received 451 

Decision* 

See  OaneeUation. 

Appeal  will  not  lie  ttom  the  promulgap 
tion  of  a  departmental lOo 

Declaratory  Statement. 

SeeFiUng, 


Desert  Land* 


fkca 


Bte  Entry. 

Land  that  produces  a  lutiiral  growth  of 
timber  Is  not  sul^ect  to  deaert  entry,  and  it 
is  immaterial  whether  sach  timber  is  of 
value  or  otherwise 871 

Proof  of  crops  raised  as  the  reaolt  of  irri- 
gation is  not  reqoired  to  establish  the  fact 
of  reclamation 


Deserted 

Bee  Homestead. 

DJtcbes* 

See  RUfM  t(f  Way, 

Donation* 

Until  patent  issues  the  Department  has 
Jurisdiction  to  determine  whether  the  donee 
has  complied  with  the  requirements  of  the 
law 511 

Duress. 

By  Judicial  restraint,  can  not  be  success- 
fiilly  pleaded  for  the  re-instatement  of  aa 
entry,  oanoeled  for  failure  to  submit  final 
proof  within  the  statutory  period,  where  an 
intervening  adverse  claim  exists 550 

Judicial  restraint  does  not  interrupt  the 
continuity  of  residence SSt 

Entry. 

See  AppUeoHon, 

Generally. 

Two,  of  the  same  land  should  not  be  al- 
lowed of  record  at  the  same  time M 

Of  a  tract  that  embraces  land  on  both  sides 
of  a  meandered  stream  not  allowed 96, 3fl 

Lands  embraced  within  the  occupancy  of 
an  Indian,  are  not  sut(]ect  to V^ 

Approximation  not  required  under  a  re- 
survey,  where  the  entry,  as  made  under  the 
original  survey,  was  not  in  violation  of  the 
rule ^ itf 

Brroneously  allowed  of  land  within  a  mili- 
tary reservation,  but  i^terwards  opened  to 
entry,  may  remain  intact,  and  take  efltet  sa 
of  the  date  when  the  reservation  was  va* 
cated 641 

irregularly  allowed  during  the  pendency 
of  another's  appeal,  involving  the  same  land, 
may  stand  in  the  absence  of  any  advene 
claim,  or  charge  affecting  tiie  integrity 
thereof. 389 

Allowed  in  accordance  with  the  plat  in  the 
local  office  may  stand  with  a  view  to  ap- 
proval when  the  plat  in  the  General  Lsnd 
Office  has  been  corrected M 

Should  be  reinstated  where  canceled  «n 
the  report  of  a  special  agent.  An  fnterrea- 
ing  en  tryman  in  such  case  should  be  given 
opportunity  for  defense W 
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Win  not  be  reinstated,  where  no  error  is 
alleged,  as  against  the  jadgment  of  cancel* 
UUon 64 

Desert  Land. 

B&b  Final  Proqf. 

To  establish  the  Cact  of  reolaiDation  the 
evidence  must  not  only  show  that  wator  has 
been  bronght  upon  the  land,  but  that 
proper  means  have  been  aupplicMl  for  the 
distribution  of  such  water  to  uaoh  legal 
subdivision 130 

Secored  by  tostimony  fklsely  showing  reo* 
lamation  must  be  canceled,  though  it  may 
appear  that  prior  to  Initiation  of  suit  the 
land  was  reclaimed  by  a  transferee 5 

An  actual  resident  of  the  State  or  Terri- 
tory in  which  the  laud  is  situated  who  has 
declared  his  intention  to  become  a  citisen, 
is  qnalifle<1  as  to  citizenship,  to  make  entry 
under  the  amendatory  act  of  March  8, 1891,  843 

HOMB8TKAI>. 

See  Oklahoma  Land, 

The  right  to  make  second,  under  the  act 
of  March  2, 1889,  not  defeated  because  the 
failure  to  secure  title  under  the  first  was 
due  to  bad  faith  or  non-compliance  with 
law 154 

The  right  to  make  a  second,  accorded  by 
section  2,  act  of  March  2, 1889,  to  one  who 
has  theretofore  exhausted  his  right  by  a 
soldier's  filing,  can  not  be  exorcised  in  the 
presence  of  an  intervening  adverse  claim 
existing  prior  to  the  passsge  of  said  act 189 

Can  not  be  amended  so  as  to  embrace  an 
additional  tract,  where  the  entry,  as  orig- 
inally made,  oovers  the  land  intended  to  be 
taken 648 

Based  upon  a  preliminary  affidavit  exe- 
onted  before  a  dcrk  of  court,  without  the 
prerequisite  residence,  is  voidable,  and  the 
defect  can  not  be  cured,  if,  prior  to  the  es- 
tablishment of  residence,  the  adverse  right 
of  a  contestant  intervenes 337 

Canceled  for  failure  to  submit  proof  within 
the  statutory  period,  such  failure  being  due 
to  the  arrest  and  conviction  of  the  entryman 
on  a  criminal  charge,  can  not  be  reinstated 
in  the  presence  of  an  ad  vcree  claim 550 

£utry  made  by  a  single  woman  not  im- 
paired by  her  subsequent  marriage,  if  she 
thereafter  complies  with  the  law.  But 
where  the  husband  has  also  a  homentead  the 
parties  must  elect  which  entry  shall  be  per- 
fected  377 

Of  non-contiguous  tracts  may  be  referred 
to  the  board  of  equitable  acyudication  where 
the  non-contiguity  is  caused  by  the  cancel- 
lation of  a  part  of  the  entry  on  account  of 
the  prior  adverse  claim  of  another,  and  said 
entry  is  made  in  ignorance  of  said  adverse 
right 119 


Page^ 
A  non-contiguous  tract  may  not  be  held 
in  reservation  for  entry  as  additional  under 

■ectionO,  actof  March2,1889 110 

Where  a  homestead  applicant  alleges  a 
prior  settlement  right  as  against  an  entry 
of  record,  a  hearing  should  be  ordered  to 

determine  the  rights  of  the  parties 879 

Can  not  be  made  by  one  who  owns  more 
than  one  hundred  and  sixty  acres  of  land, 
since  the  amendatory  act  of  March  8, 1891 .  158 

PREiiMPTION. 

GeeFihng. 

Made  in  good  faith  by  a  married  woman, 
may  be  referred  for  equitable  action,  where 
due  compliance  with  law  prior  to  marriage 
is  shown,  and  the  final  proof  and  payment 
are  accepted  with  full  knowledge  of  the 
facts 230 

Timber  Culture. 

Made  on  March  3,  1891  (the  date  of  the  re- 
pealing statute),  are  valid  so  far  as  said  act 
is  concerned,  as  it  was  not  approved  by  the 
President  until  after  the  local  offices  were 
closed  for  business  on  that  day 142 

Is  subject  to  devise  by  will,  and  the  ex- 
ecutor who  complies  with  the  law  may  sub- 
mit fiual  proof 182 

The  heirs  of  an  entryman,  whose  final 
proof  shows  partial  complinnne  w^ith  law, 
may  relinquish  part  of  the  claim  and  receive 
final  certificate  for  the  amount  of  laud 
earned  by  planting  and  cultivation,  or  com- 
mute the  entire  entry  under  section  1,  act  of 
March  3, 1801 107 

Second  may  be  made  where  the  first 
through  defective  surveys  includes  land  not 
intended  to  be  taken,  and  is  for  that  reason 
relinquished 89 

A  second  may  be  permitted  to  stand  where 
the  first  is  relinquished  for  the  reason  that 
trees  could  not  be  grown  on  the  land 560 

Embracing  land  in  diffei'ent  sections  may 
be  allowed  to  stand  where  made  prior  to 
the  act  of  Juno  14, 1878 79 

The  right  to  commute  under  section  1, 
act  of  March  3, 1891,  can  only  be  exercised 
by  a  resident  of  the  State  or  Territory  in 
which  the  land  is  situated 176 

Jio  rights  under  the  timber  culture  law 
are  acquired  by  settlement,  and  acts  of  set- 
tlement performed  prior  to  the  repeal  of 
said  law,  do  not  initiate  a  claim  protected 
by  the  statute  of  rei>cal 518 

Payment  for  excess  over  160  acres  is  a 
proper  requirement  though  the  entry  may 
have  been  made  prior  to  the  regulation  of 
March  28.1880 896 

Confirmation,  Section  7,  Act  of 
March  3,  1891. 

The  rule  of  April  8, 1891,  haa  reference 
only  to  cases  then  pending  before  the  Do* 
partment 60S 
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The  nile  of  April  8, 1891,  does  not  contem- 
plate the  advancement  of  cases  in  which  the 
matter  of  confirmation  has  been  considered 
below 362 

A  motion  for  confirmation  will  not  be  con- 
sidered where  a  contest  is  dismissed  on  the 
merito 445 

Confirmatory  operation  of  the  section  not 
defeated  by  an  order  of  cauoeilation  made 
snbsequent  to  the  passage  of  sidd  act 688 

Said  section  does  not  provide  for  the  re- 
instatement and  confirmation  of  entries 
finally  canceled 421 

A  soldier's  additional  homestead,  on  which 
final  certificate  has  not  issued,  is  not  con- 
firmed by  said  section 130 

A  preemption  entry  is  not  confirmed 
where  at  the  date  of  final  certificate  the 
homestead  entry  of  another  for  the  same 
land  exists  of  record 503* 

The  record  should  disclose  the  actual  con- 
sideration paid  by  a  purchaser  who  invokes 
the  confirmatory  operation  of  said  section.    50 

An  adverse  claim  at  date  of  final  entry, 
or  want  of  good  faith  on  the  part  of  the 
transferee,  defeata  confinnation 162 

A  mortgagee  is  not  entitled  to  the  benefit 
of,  through  a  prior  incumbrancer,  where  no 
privity  exists  between  said  parties 278 

Can  not  be  invoked  by  the  entryman,  nor 
any  one  claiming  under  him,  where  the  en- 
cumbrance, by  reason  of  which  confirmation 
la  sought,  has  been  released 348 

A  mortgage  given  before  final  payment 
on  an  Osage  entry  does  not  bring  such  entry 
within  the  operation  of  said  section 348, 450 

A  mortgagee  cannot  be  considered  a  bona 
fide  purchaser  where  at  the  date  of  mortgage 
the  entry  is  held  for  cancellation  on  the  re- 
port of  a  special  agent  278 

The  provisions  of  said  section  for  the 
benefit  of  a  "  bona  fide  purchaser  for  a  val* 
uable  consideration  "  extend  to  a  transfer 
from  the  husband  to  the  wife  in  good  fnith, 
where  the  local  laws  recogn  ize  such  transfer    50 

A  soldier's  additional,  transferred  to  a 
bona  fide  purchaser  prior  to  March  1, 1888,  is 
confirmed,  even  though  the  alleged  military 
service  of  the  entryman  is  not  verified  by 
the  records  of  the  War  Department 186 

The  allowance  of  a  filing  for  land  within 
a  canceled  entry  will  not  defeat  confirmation 
for  the  benefit  of  a  transferee,  whore  said 
entry  is  reinstated  and  intact  upon  the 
record  at  the  passage  of  said  act Ill 

Of  a  timber-culture  entry,  for  the  benefit 
of  a  transferee,  not  defeated  by  the  entry- 
man's  failure  to  comply  with  the  law  in  the 
matter  of  tree-planting 507 

Confinns  an  entry  where  two  years  have 
elapsed  siuce  the  issuance  of  the  receipt, 
and  there  is  no  pending  protest  or  contest . .  145 

A  pending  valid  application  to  contest  an 
entry  defeats  confirmation  under  the  pro- 
viso  114 


The  actiuJ  date  of  the  Teeeirer'e  reeeipt 
fixes  the  ooramencement  of  the  period  within 
which  action  must  be  taken  to  defeat  ooo* 
flrmation  under  the  proviso 2SI 

Equitable  Action. 

See  Entry^  Private  Entry. 

Evidence. 

Prior  to  final  action  a  case  nuybe  i^ 
opened  for  the  submission  of  additional n 

Ten  days'  notice  of  the  time  and  plaee  of 
taking  additional,  sufficient  to  give  the  looal 
office  jurisdiction  of  the  matter S3 

Omission  of  the  title  of  a  case  firam  a  iuk 
tice  to  take  additional,  is  not  a  fatal  defect 
where  no  prcgudioe  is  shown n 

Ex  parte  affidavits  should  not  be  eonaid- 
eredas 263 

A  final  determination  as  to  the  invalidity 
of  a  claim  in  proceedings  involving  suoh 
Issue  may  be  properly  adopted  in  a  subse- 
quent case  where  another  party  sets  up  a 
claim  to  a  part  of  the  land  involved 415 

Fees. 

There  is  no  authority  for  allowing  the 
local  officers  a  one  percent  commission  in  ex- 
cess of  the  maximum  compensation  for  their 
services  in  conducting  the  sale  of  town  lots 
under  the  act  of  September  1,1888 438 

Filing. 

Failure  of  the  local  office  to  properly  note 
of  record  wUl  not  defeat  the  rights  of  the 
preSmptor II 

As  between  two  settlers  who  are  both  in 
default  as  to,  the  one  who  first  gives  notioe 
of  his  claim  is  entitled  to  priority 381 

Final  Proof. 

Informal  protest  against,  may  be  recog- 
nized  as  the  basis  of  a  hearing 41 

Desert  Land. 

See  Entry  (sub-title  2>eMrt  ZoiMr). 

Bedamation  may  be  shown  without  proof 
of  crops  produced  as  the  result  of  irrigation  535 

Homestead. 

Entry  canceled  for  Allure  to  submit; 
within  the  statutory  period,  the  failure  be- 
ing due  to  the  entryman's  arrest  and  con- 
viction on  a  criminal  charge,  can  not  be  re> 
instated  in  the  presence  of  an  intervening 
adverse  claim ..•..••«.  560 

PREfiMPTION. 

See  rre'anption. 

\Lbj  be  submitted  by  an  administrator  for 
the  benefit  of  the  heirs 177 

Timber  Culture. 

May  be  submitted  by  an  executor  under  a 
wiU lO 
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Forest  I«and* 

See  BMtroaKoA. 

Fra«d* 

A  charge  of  to  wamiit  Jadgment  tbareon, 
must  lie  ratablished  by  clear  and  convincing 
proof 446,451 

Hearing* 

S«elVa«(iM. 

Homestead* 

See  Entry,  0Uak9fna  Land$, 
Grnkrally. 

The  amendment  of  section  2289,  R.  S.,  by 
the  act  of  March  3,  1891,  diaqnalifles  appli- 
cants who  own  more  than  100  acres  of  land, 
irrespectire  of  the  law  under  which  title 
tosnch  land  isaoqnired 158 

The  widow  of  a  soldier  who  makes  home- 
stead entry  under  section  2307,  R.  S.,  in  her 
own  name,  and  perfects  tiUe  thereto,  ex- 
hausts her  rights  under  the  law 408 

The  widow  of  a  homesteader  can  not  as- 
sert a  claim  as  such  where  the  entry  is  relin- 
quished by  an  administrator,  and  she  fbr  a 
t«nn  of  years  acquiesces  in  such  action,  and 
during  such  period  yaluable  adverse  rights 
intervene 202 

The  right  of  a  deserted  wife  to  make  entry 
of  the  land  on  which  she  is  residing  at  dato 
of  desertion  can  not  be  defeated  by  one  who, 
with  full  knowledge  of  the  facts,  obtains  a 
relinquishment  from  the  husband  while  he 
ialntoxicated 555 

Married  woman,  actually  deserted  by  her 
husband,  is  entitled  to  make  entry,  m»  the 
head  of  a  family,  without  regard  to  the  pe- 
riod that  may  have  elapsed  since  desertion.  590 

Entry  by  single  woman  not  impaire«l  by 
subsequent  marriage  if  she  thereafter  com- 
plies with  the  law ;  but  where  the  husband 
also  has  an  entry  the  parties  must  elect  as 
to  which  claim  shall  be  perfected 877 

Section  452,  R.  S.,  does  not  prohibit  a 
homesteader  from  completing  title  by  due 
oompllanoe  with  law,  who,  aftor  entry,  ao- 
oepts  and  holds  an  appointment  in  the  Gen- 
-  eral  Land  Office  that  gives  no  advantage  in 
prosecuting  his  claim 206 

The  claim  of  one  who  settles  upon  and 
Improves  a  tract,  returned  as  school  land, 
but  ultimat^y  held  to  be  excepted  from  the 
school  grant,  and  first  applies  to  puiohase 
fkom  the  State,  and  then  seeks  title  under 
the  homestead  law,  is  not  defeated  by  an  in- 
tervening timber-culture  entry 293 

The  submission  of  final  proof  will  not 
preclude  a  hearing  as  to  the  subsequent  dis- 
covery of  mineral  oo  the  land  involved, 
where  final  certificato  is  not  isKuecl,  and  the 
General  Land  Office  requires  new  final 
proof 290 


Paga 

Before  final  certificate  issues,  an  entry  is 
open  to  attack  on  the  ground  of  the  mineral 
character  of  the  land,  without  regard  to  the 
dato  of  mineral  discovery 514 

The  conditions  existing  at  dato  of  final 
entry  detonnine  whether  land  should  be  ex- 
cluded fh>ra  entry  on  accotint  of  its  alleged 
mineral  character 87, 514 

Entry  of  land  that  has  no  value  except 
for  the  stone  it  contains,  and  made  with 
speculative  tntent.  must  be  canceled  for 
want  of  good  faith 270 

The  claimant,  in  making  proof  under  a 
second  entry  allowed  under  section  2,  act  of 
March  2, 1880,  ia  entitled  to  credit  for  such 
portion  of  his  military  service  as  was  not 
applied  to  the  first  entry 241 

Act  of  Junk  15, 1880. 

Right  of  purchase  can  not  be  set  up  by  one 
who  claims  no  interest  through  the  original 
entryman  for  the  sole  purpose  of  defeating 
a  railroad  grant 81 

The  right  of  purchase  under  section  2  ex- 
tends to  one  holding  under  an  attempted 
sale  (by  double  iwwer  of  attorney)  of  a  sol- 
dier's additional  homestead  right,  and  also 
having  title  by  Judicial  decree  and  interme- 
diate conveyance  130 

Expiration  of  the  stetutory  life  of  an 
entry,  or  the  entryman 's  non-compliance 
with  law,  constitutes  no  bar  to  the  right 
of  purchase 213 

Additional. 

An  entry  under  the  act  of  1879  is  no  bar  to 
a  subsequent  entry  under  section  5,  act  of 
March  2,  1889,  provided  the  total  area  token 
under  all  entries  does  not  exceed  one  hun- 
dred and  sixty  acres 218 

The  right  to  make,  under  section  5,  act 
of  March  2,  1889,  of  a  contiguous  tract  ex- 
iste  only  where  the  original  entry  is  made 
prior  to  the  passage  of  said  act 221 

The  right  to  make,  under  section  0,  act  of 
March  2,  1889.  is  limited  to  cases  where  the 
original  entry  was  made  prior  to  the  pas- 
sage of  said  act 285 

The  provisions  of  the  act  of  March  2, 1889, 
do  not  apply  where  the  original  entry  is 
made  after  said  act 548 

But  one  entry  may  be  made  under  section 
5,  act  of  March  2, 1889.  but  where  a  second 
entry  of  such  character  has  been  allowed, 
the  entryman  may  be  given  opportunity  to 
relinquish  and  reenter  under  section  0  of 
said  act 305 

Adjoining  Farm. 

yot  authorized  by  section  2280  R.  S.,  as 
amende<l  by  tli«t  act  of  March  3. 1891,  when 
based  upon  a  p4'iiding  orij^ual  homestead 
entry  of  an  ai\jacent  tract 221 
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Under  seetloo  2289,  B.  8.,  cm  not  be  made 
bj  one  who  derives  title  to  tlM  original  Cum 
through  the  proTieions  of  the  homeeteed 
IftW 

Soldiers'  Additional. 

The  right  to  make,  is  not  aeeignable IIA 

A  ■nbeeqoent  deed  of  ratification,  exe- 
cuted by^the  soldier,  will  not  validate  an 
entry  made  nnder  an  attempted  transfer  of 
the  soldier's  rigbt U4 

Indemnity. 

See  J?aiIroa4i  Grant  g  School  Land. 

Indian  Eiands* 

Lands  embraced  within  Indian  oocupani^ 
are  not  subject  to  entry  by  others lA 

A  patent  for,  under  the  general  allotment 
act  and  in  accordance  with  the  record  passes 
title,  and  the  Department  can  not  thereafter 
cancel  said  patent  and  issue  another  to  cor- 
rect an  alleged  error  in  the  name  of  the 
patentee 74 

The  sole  heir  of  an  allottee  may  surren- 
der, nnder  the  act  of  November  19,  1888,  a 
patent  theretofore  issued  and  take  other 
land 76 

Procedure  in  case  of  surrender  of  patent 
under  the  act  of  November  19, 1888,  and  is- 
sue of  new  patent 76 

There  is  no  authority  for  the  surrender 
of  a  patent  and  issuance  of  another  for  a 
larger  amount  to  correct  an  error  where 
title  thereunder  is  in  f t«  and  the  lands  set 
apart  for  allotment  have  been  restored  to 
the  public  domain 104 

Certain  lands  in  townships?  and 8,  ranges 
14  and  15,  Oklahoma,  held  in  reservation  for 
the  Kiowa  and  Comanchcs 87 

There  is  no  authority  for  the  allowance  of 
allotments  in  severalty  to  children  of  the 
Sac  and  Fox  tribe  of  Missouri  bom  after 
the  completion  of  allotments  to  said  tribe. .  287 

The  right  to  make  additional  entry  of 
Umatilla,  under  the  first  proviso  of  section 
2,  act  of  March  8, 1885,  extends  to  fractional 
entries  existing  at  the  time  of  the  sale  pro- 
vided for  in  said  act,  if  the  eutryman  ia 
otherwise  qualified 840 

Insanity. 

The  mental  status  of  an  entryman  if  ques- 
tioned should  be  ascertained  In  accordance 
with  the  laws  of  the  State  in  which  he  re- 
sides  890 

Instructions  and  Circulars. 

See  Tables  t^fxviL 

Island. 

See  Survey, 

Judgment. 

Bee  CaneeUation, 


Jurisdiction* 

See  PractUe  (sub-title,  JfolM. 

Is  not  acquired  by  the  appearance  of  one 
of  the  defendanta,  in  prooeedings  agalnat 
an  entry  made  in  the  name  of  minor  beira, 
where  legal  servioe  ia  not  made  npon  any  of 
tbe  heirs 1 

Of  the  local  office  is  not  defeated  by  Ciill- 
nre  to  note  the  day  of  hearing  in  a  notice  to 
take  testimony  before  a  ocnnmisaioner, 
where  due  notice  ia  given  in  the  first  in- 
stance  and  the  case  is  continued  to  a  day 
certain 47 

The  courts  have  no,  prior  to  the  issue  of 
patent,  to  make  any  decree  affecting  final 
proof  or  the  certificate  issui>d  thereon 146 

The  pendency  of  a  departmental  order 
Bas|iending  an  entry  deprives  the  local  office 
of,  to  entertain  contest  proceedings  against 
the  entry  involved • ••—  234 

See  Acrvsy. 

Land  Department. 

Rkgibtbk  and  Eeckiyeb. 

Seport  of,  as  to  their  official  acts  should 
be  received  as  correct  and  true  In  the  ab> 
sence  of  any  charge,  or  evidence  to  the  oom- 
trary 184 

Genkral  LAin>  Office. 

One  who  accepts  and  holds  an  appoint* 
mentin,  is  not  prevented  thereby  fhmi  com- 
pleting title  under  a  homestead  entry  pre- 
viously made,  where  the  position  confers  no 
advantage  upon  the  claimant  in  the  matter 
of  prosecuting  his  claim .•••....  260 

Married  Woman. 

See  HometUad,  Preemption, 

mineral  Eiand. 

See   Coal  Land,  Stons  Land,  JtaUroad 
Orant. 

Finding  of  the  local  office,  as  to  the  char> 
acter  of.  is  final  as  between  the  parties  In 
the  absence  of  appeal 97 

Conditions  existing  at  date  of  final  entiy 
determined  whether  land  is  excluded  from 
homestead  appropriation  on  account  of  ite 
alleged  mineral  character 37, 514 

Character  of  land  shown  to  be  mineral  by 
proof  of  mineral  in  paying  quantiUes,  and 
actual  mining  operations  are  not  necessary 
to  such  conclusion 190 

On  proof  of  the  mineral  character  of  a 
tract  and  allowance  of  mineral  entry  there- 
for, the  burden  of  proof  is  upon  one  who  as- 
serts the  non-mineral  character  of  the  tract 
even  though  it  was  returned  as  agricul- 
tural  190 
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A  hearing  to  determine  the  character  of 
land  within  the  limits  of  a  raUroad  grant 
shonld  not  he  ordered  until  an  affirmative 
showing  of  agricaltnral  oharaoter  is  made, 
where  a  showing  to  the  contrary  has  heen 
made  by  a  mineral  claimant 247 

Mineral  or  non-mineral  character  of  land 
covered  by  a  scrip  location  may  be  deter* 
mined  by  the  government  without  the  aid 
of  the  locator,  where  he  fails  to  famish  the 
requisite  non-mineral  proof. 256 

Land  that  has  no  value  except  for  the  stone 
it  contains  can  not  be  taken  under  a  home- 
stead entry  made  with  speculative  intent .  276 

Submission  of  final  homestead  proof  does 
not  preclude  a  hearing  as  to  the  subsequent 
discovery  of  mineral  on  the  land  involved, 
where  final  certificate  does  not  issne,  and 
new  final  proof  is  required 290 

Kot  excepted  from  the  operation  of  the 
arid  land  act  of  October  2, 1888 418 

A  protestant  against  a  mineral  entry  who 
desires  a  hearing  as  to  the  character  of  the 
land  should  show  prima  /aeie  that  the  land 
was  agricultural  at  date  of  application  for 
minersl  patent 509 

On  issue  joined  as  to  the  character  of  land 
alleged  to  be  more  valuable  for  coal  than  for 
agriculture,  it  rests  with  the  plaintiff  to 
show  the  existence  of  a  coal  deposit  suffi- 
ciently valuable  to  be  worked  as  a  mine. . . .  514 

Under  the  act  of  March  8, 1883,  all  lands  in 
Alabama  theretofore  reported  as  valuable 
for  coal  or  iron  must  be  "offered"  before 
agricultural  entry  thereof.  This  require- 
ment of  the  statute  must  be  followed  with- 
out regard  to  whether  the  land  is  properly 
or  improperly  so  reported 563 

jninf  ng  Claim. 

Location  of,  excepts  the  land  from  subse- 
quent withdrawal  under  the  arid  land  act 
of  October  2, 1888 418 

The  discretion  vested  In  the  register  to 
designate  a  newspaper  within  which  a  no- 
tice of  application  must  be  published  is 
subject  to  review  and  control  by  the  Gen- 
eral Land  Office  and  the  Department 830 

The  failure  of  an  adverse  claimant,  who 
apx»ears  as  a  transferee,  to  furnish  an  ab- 
stract of  title  will  not  defeat  his  right  to  be 
heard  when  he  has  complied  with  the  regu- 
lations as  far  as  possible 46 

In  the  survey  of,  the  end  line  must  ter- 
minate at  the  point  where  the  lode  in  its  on- 
ward course  or  strike  intertiects  a  senior 
location ;  and  the  regulations  of  December 
4, 1884,  to  this  efiect  are  not  in  conflict  with 
statutory  provisions 67 

A  Judicial  award  of  possession  does  not 
preclude  departmental  inquiry  as  to  whether 
there  has  been  due  compliance  with  law. . . .  310 

Under  the  provisions  of  section  2330  R.  S., 
an  entry  may  be  allowed  of  a  tract  divided 
by  a  patented  intersecting  lode 133 
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In  case  of  an  entry  in  conflict  with  a  prior 
preemption,  the  land  that  lies  beyond  the 
point  where  the  lode  intersects  the  pre- 
Smption  claim  must  be  excluded  firom  the 
survey 809 

Entry  should  not  be  allowed  for  a  lode 
claim  that  includes  land  embraced  within 
a  senior  location,  or  is  intersected  by  an 
excluded  mill  site 604 

An  entry  should  not  be  allowed  of  land 
embraced  within  the  prior  location  and  ap- 
plication of  another 571 

An  entry  may  be  allowed  on  a  new  appli- 
cation embracing  contiguous  locations  (with 
a  view  to  equitable  action)  in  the  place  of 
one  made  on  separate  applications  and  a 
consolidated  survey 532 

The  act  of  August  4,  1802,  authorizes  a 
placer  entry  of  land  chiefly  valuable  for 
building  stone 256 

Stone,  land  may  be  entered  as  aplaoer claim 
under  the  act  of  August  4, 1892 860 

Land  that  contains  a  valuable  deposit  of 
stone  that  is  useful  for  special  purposes  may 
be  entered  as  a  placer  claim 370 

A  mill  site  may  be  legally  located  prior  to 
the  application  for  patent  on  the  mining 
claim  connected  therewith 499 

Minor* 

See  BelinquUhm&nt. 

mission  Stations* 

Instructions  of  December  21,  1692,  rela- 
tive to,  in  Alaska 586 

Notice* 

See  PraetUe. 

Officer* 

Failure  of,  to  properly  note  of  record  an 
action  will  not  defeat  rights  based  thereon  21, 81, 

867 

Oklahoma  Ijnnds* 

Certain  lands  in  townships  7  and  8,  ranges 
14  and  15,  held  in  reservation  for  the  Kiowa 
and  Comanche  Indians 87 

Settlers  on  the  "Public  Land  Strip  "  are 
not  entitled  to  receive  credit  for  more  than 
two  years*  residence  prior  to  the  act  of  May 
2,  1890 863 

Occupancy  of,  by  an  Indian,  located  under 
authority  of  the  government,  is  not  afiected 
by  the  act  prohibiting  the  acquisition  of 
settlement  rights  prior  to  the  time  fixed 
therein 584 

One  who  is  lawfully  within  the  Territory 
prior  to  its  opening  for  settlement,  but  takes 
advantage  of  his  presence  to  secure  lands  in 
advance  of  others,  is  disqualified  to  make 
entry 266,451 


610 


INDEX. 


Page. 

One  who  by  mistake  enters  within  the 
Territory  prior  to  the  time  fixed  for  settle- 
ment therein,  bat  takes  no  advantage  of  his 
presence,  and  leaves  on  discovery  of  his  mis- 
take, is  not  thereafter  disqualified  to  enter 
lands  in  said  Territory 680 

The  provisions  of  section  13,  act  of  March 
2, 1889,  prohibit  the  examination  and  selec< 
tion  of  a  tract  after  the  date  of  said  act  and 
prior  to  the  opening  of  the  lands  embraced 
therein 389 

The  right  to  make  second  homestead  en- 
try is  not  conferred  by  the  act  of  March  3, 
1891,  opening  to  entry  the  Cheyenne  and 
Arapahoe  lands 296 

The  rlgbt  to  make  second  homestead  en- 
try conferred  by  section  18,  act  of  March  2, 
1889,  upon  persons  who  had  commuted  a 
former  entry,  is  extended  by  section  18,  act 
of  May  2,1890,  to  Pottawatomie  lands  tbat 
were  part  of  the  original  Seminole  pnrchase.  356 

The  right  to  make  second  entry  under  sec- 
tion 13,  act  of  March  2, 1889,  can  not  be  ex- 
ercised where  the  original  entry  is  made 
after  the  passage  of  said  act 374 

Osage  Ijand. 

See  Entry  (sub- title  (hnfirmation). 

Patent. 

See  Indian  Landi,  Private  Claim. 

To  an  Indian,  under  the  general  allotment 
act,  and  in  accordance  with  the  record, 
passes  title,  and  the  Department  is  thereafter 
without  authority  to  cancel  said  patent  and 
Issue  another  to  correct  an  alleged  error  in 
the  name  of  the  patentee 74 

Suit  to  vacate,' will  not  be  ail  vised  on  the 
application  of  a  claimant  under  the  "  armed 
occupation"  act,  who  does  not  submit  proof 
within  the  statutory  period,  nor  until  after 
other  disposition  of  the  land 422 

Payment* 

The  joint  resolution  of  September  30, 1890, 
authorizing  an  extension  of  time  for,  is 
remedial,  and  its  provisions  are  applicable 
on  due  showing  in  accordance  with  the  reg- 
ulations  339 

Of  the  purchase  price  of  a  commuted 
homestead  entry  to  the  clerk  of  a  conit  to 
be  forwarded  with  the  final  proof,  is  not  au- 
thorised by  statute,  and  is  at  the  risk  of  the 
claimant 64 

Plat. 

See  Survey. 

Suspension  of,  pending  settlement  of  a  pri* 
Yate  claim  excuses  a  homesteader  from  os- 
tablishing  residence  under  an  entry  allowed 
prior  to  the  orderof  suspension 216 


Praetlee. 

Generally. 

To  avoid  an  act  of  ii^ostlce  the  Depart- 
ment may  supend  its  regulations 46 

The  rule  of  April  8, 1891,  does  not  contem- 
plate the  advancement  of  cases  in  which  the 
question  of  confirmation  had  been  decided 
in  the  General  Land  Oifice  and  appeal  taken 
t  h  oreirom 3Q2 

The  rule  of  April  8,  1891,  had  reference 
only  to  cases  then  pending  before  the  De- 
partment  596 

Concurring  decisions  of  the  local  and  Gen- 
eral Land  Office  as  to  questions  of  fact  are 
generally  accepted  as  conclusive  by  the 
Department  where  the  evidence  is  oonfilct- 
ing 300. 4S0 

Amendment. 

Allowance  of,  in  contest  does  not  require 
new  service  of  notice ;  but  the  case  may  be 
continued  in  the  discretion  of  the  local  of- 
fice  223 

Refusal  of  local  office  to  allow,  is  not  an 
abuse  of  discretion,  where  the  amended 
charge  is  much  more  comprehensive  than 
the  original,  and  the  facta  set  forth  were 
known  to  the  contestant  prior  to  the  com- 
mencement of  the  action 305 

Appeal. 

Time  within  which  to,  begins  to  run  from 
the  date  of  receipt  of  notice  of  the  decision.  249 

Right  of,  fiivm  the  General  Land  Office 
should  not  be  denied  until  an  attempt  is 
made  to  exercise  the  same 187 

Will  not  lie  from  the  promulgation  of  a 
departmental  decision 190 

Will  lie  &om  the  Commissioner's  refusal 
to  order  a  hearing 290 

Will  lie  fh>m  the  alwolute  denial  of  an  ap- 
plication to  contest  an  entry 243, 352 

Will  lie  tram  a  decision  of  the  General 
Land  Office  holding  a  notice  of  contest  in- 
sufficient, and  directing  further  proceedings, 
or,  in  default  thereof,  dismissal 83 

Will  lie  from  a  decision  canceling  an  en  try, 
when  there  has  been  no  order  holding  said 
entry  for  cancellation,  and  where  notice  of 
a  prior  rule  to  show  cause,  etc.,  does  not 
affirmatively  appear  of  record 307 

WUl  not  lie  from  an  order  of  the  Commis- 
sioner directing  a  hearing  on  an  informal 
protest  against  final  proof 41 

Will  lie  from  action  of  the  Commissioner 
on  a  case  returned  for  disposition  under  sec- 
tion 7,  act  of  March  3,  1891,  in  acoordanoe 
with  the  instructions  of  May  8, 1891 608 

Election  of  the  State  to  rely  on  a  protest 
against  an  adverse  claim,  and  not  appeal 
from  the  r^ection  of  a  school  selection  leayee 
it  bound  by  the  action  on  the  protest 816 


INDEX 


611 


l8  not  required  for  the  protection  of  * 
conteetant,  whore  the  local  office  held  the 
contest  Bi>eculAtive,  but  the  CominiMloner 
cancels  the  entry  without  passing  on  oon- 
teHtant*8  status 445 

In  the  absence  of,  the  flndinj;  of  the  local 
office  is  final  as  between  the  parties 87 

Withdrawal  of,  from  the  action  of  the 
local  office  leaves  its  decision  fiual  as  to  the 
facts  the  same  as  thongh  no  appeal  had  been 
taken 290 

Where  an  appeal  flrom  the  local  office  is 
dismissed  as  insufficient  the  decision  below 
should  not  be  disturbed  except  under  ru.e 
48 400 

Failure  to,  from  the  decision  of  the  local 
office  on  question  of  fact,  precludes  right 
of  appeal  to  the  Department,  whore  the  ac- 
tion below  is  approved ;  but  if  said  action 
is  disapproved,  the  right  of  appeal  exists  in 
case  of  subsequent  adverse  action  In  the 
General  Land  Office 187 

An  assignment  of  error  to  the  effect  that 
the  decision  is  contrary  to  the  law  and  evi» 
denoe  is  not  sufficient  to  sustain  an  appeal 
on  objection  thereto 666 

Hearing. 

Will  not  be  directed  on  the  application  of 
an  intervening  entryman  who  alleges  no 
specific  right  as  against  a  successful  contee- 
tant 368 

Should  be  ordered  when  a  homestead  ap* 
plicant  alleges  a  prior  settlement  right  as 
•gainst  the  entry  of  another 879 

Notice. 

Of  proceedings,  waived  by  an  appear- 
ance for  the  purpose  of  securing  a  new  trial .  404 

Thirty  days,  of  a  hearing  is  sufficient, 
though  an  earlier  date  may  be  named  in 
in  the  notice  for  taking  testimony  under 
rule  35 289 

Where  duly  given,  and  the  case  continued 
to  a  day  certain,  the  Jurisdiction  of  the  local 
office  is  not  defeated  by  feilnre  to  insert  the 
day  of  hearing  In  a  notice  to  take  testimony 
before  a  Commissioner 47 

Should  be  given  the  attorney  of  a  railroad 
company  of  proceedings  involving  title  un- 
der the  grant,  where  such  attorney  has  been 
designated  by  the  company  to  receive  all 
such  notices ., 247 

Of  all  action  taken  should  be  given  a  mort- 
gsgee  whose  interest  is  disclosed  by  the 
record  of  proceedings,  and  in  the  absence 
of  such  notice,  the  right  of  said  party  to 
be  heard  is  not  defeated  by  a  Judgment  of 
cancellation 224 

yew  service  of,  not  required  where  the 
contestant  is  allowed  to  amend,  but  a  con- 
tinnanoe  of  the  case  may  be  allowed  in  the 
difv^retion  of  the  local  office 223 

Of  a  rehearing,  given  to  the  attorney  of 
the  party  who  applies  therefor,  is  sufficient.  404 
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Of  the  dismissal  of  a  contest  by  the  local 
office  should  be  given  the  contestant's  at- 
torney   436 

Must  be  given  the  heirs  of  a  deceased 
homesteader  in  case  of  contest 27 

Legal  service  of,  upon  minor  heirs,  requi- 
site to  confer  juris'diction  in  case  of  pro- 
ceedings sgainst  an  entry  made  in  their 
nsme 1 

The  affidavit  required  as  the  basis  for  pub- 
lication of,  may  be  made  by  any  person  who 
possesses  the  requisite  information 238 

Of  cancellation  to  the  attorney  of  a  suc- 
cessfbl  contestant  is  due  notice  to  such 
party 807 

Bbhearing. 

Prior  to  final  action,  it  is  within  the  dis- 
cretion of  the  local  officers  to  reopen  a  case 
for  the  submission  of  additional  testimony.    98 

Bale  72  of  practice  is  limited  in  its  appli- 
cation to  cases  in  the  General  Land  Office. .  105 

Beview. 

Modification  of  practice  in  the  matter  of 
filing  motions  for 424 

Denial  of  a  motion  terminates,  on  the  date 
of  such  decision,  all  rights  reserved  by  the 
pendency  of  the  motion,  and  the  Judgment 
under  consideration  is  thereupon  final.  The 
only  right  remaining  to  the  losing  party 
thereafter  is  an  application  to  the  super- 
visory authority  of  the  Department 421 

Promulgation  of  a  departmental  decision 
not  subject  to  review  in  the  General  Land 
Office 100 

Will  not  be  granted  where  no  new  ques- 
tion of  law  or  fact  is  presented 195, 880 

Will  not  be  granted  on  the  ground  of 
newlj'-discovered  evidence  where  such  evi- 
dence is  merely  cumulative 424 

Concurring  decisions  of  the  local  and  Gen- 
eral Land  Office  and  of  the  Department  not 
disturbed  on  moUon  for,  on  the  ground  that 
the  decision  is  against  the  weight  of  evi- 
dence, where  the  testimony  i»  such  that  fair 
minds  might  differ.  This  rule  is  not  lim- 
ited to  cases  where  the  testimony  is  taken 
before  the  local  officers 196 

PreCmptton. 

See  Entry,  FUing. 

Repeal  of  the  act  granting  the  right  o^ 
does  notaffect  a  claim  lawfully  initiated  prior 
to  said  repeal 482 

The  repealing  act  of  March  8, 1891,  does 
not  protect  the  settlement  of  a  preSmptor 
on  land  that  is  not  subject  to  settlement. . .  179 

The  right  of,  does  except  the  land  ttom  the 
effect  of  a  subsequent  reservation  ordered 
by  the  government 487 

Right  of,  can  not  be  exercised  upon  land 
included  within  the  corporate  limits  of  a 
town 124 
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Claim  of,  initiated  in  good  faith  apon  nn- 
occupied  and  ansanreyed  land,  ia  not  de- 
feated by  the  anbseqaent  occupancy  of 
others  for  purposes  of  trade,  nor  by  the  fact 
that  the  preSmptor  himself  engages  in  busi* 
ness  on  said  laud 41 

Land  settled  upon  in  good  faith  for  agri- 
cultural purposes,  and  so  used,  is  not  ex- 
cluded from  entry  by  the  fact  that  the  pre- 
emptor  erects  and  operates  a  sawmill  there- 
on, where  the  use  of  the  lumber  is  restricted 
to  the  land  in  question 108 

To  disqualify  a  settler  under  the  second 
clause  of  section  2,260,  R.  S.,  it  must  appear 
that  he  abandoned  land  of  his  own  with  the 
purpose  of  residing  on  public  land  in  the 
same  State 85 

The  inhibition  of  section  2260,  R.  S..  does 
not  apply  to  one  who  removes  firom  a 
completed  homestead  to  a  timber-culture 
daim  and  changes  the  same  to  a  preemp- 
tion, where  it  is  apparent  that  at  the  time 
he  moved  to  said  land  he  did  not  intend  to 
aoquire  title  thereto  under  the  preemption 
law 161 

Sight  of,  is  exhausted  by  transmutntion 
of  claim,  even  though  title  is  not  acquired 
under  the  homestead  entry 402 

The  right  of  transmutation  accorded  by 
section  2,  act  of  March  2,  1889,  to  one  who 
has  previously  had  the  benefit  of  a  home- 
stead entry,  extends  only  to  claims  that^can 
be  perfected  under  the  preemption  law 525 

FaUnre  to  make  proof  and  payment  for 
"offered"  land  within  the  statutory  period, 
defeats  the  right  of,  In  the  presence  of  ad- 
verse claim,  even  though  the  failure  may  be 
due  to  an  erroneous  statement  in  the  receipt 
issued  by  the  local  office  that  the  land  was 
••nnoffered" 218 

A  pre^mptor  who  enters  into  a  written 
contract,  prior  to  filing,  by  which  he  agrees 
to  convey  part  of  the  land  to  another,  on 
•ecnring  title  is  disqualified  as  a  purchaser.  201 

The  heirs  of  a  settler  have  no  right  that 
they  can  perfect  where  the  decedent  ac- 
quired no  right  in  his  lifetime 487 

Administrator  may  complete  entry  for 
the  heirs,  but  he  should  show  the  existence 
of  such  heirs  within  a  reasonable  time  after 
appointment 177 

Entry  made  in  good  faith  by  married 
woman  may  be  equitably  confirmed,  where 
due  compliance  with  law  prior  to  marriage 
is  shown,  and  the  entry  is  allowed  with  full 
knowledge  of  the  fact8 230 

Ko  right  of,  under  the  act  of  April  22, 
1876,  can  be  acquired  by  an  unauthorized 
settlement  .> 487 

Private  Claim. 

The  action  of  Congress  in  designating  the 
coaflrmee  munt  control  the  Department  in 
the  issuance  of  patent • 68 
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In  the  resnrvey  of  the  Las  Yegas  there 
should  only  be  included  the  lands  allotted 
to  settlers  under  the  original  concession  at 
the  time  the  territory  became  subject  to  the 
laws  of  the  United  States 68 

An  applicant  for  a  certificate  of  location 
under  section  3,  act  of  June  2,  1858,  must 
show  that  the  claim,  as  confirmed,  remains 
unsatisfied 62S 

Private  Entry* 

Though  irregularly  allowed,  excludes  the 
land  covered  thereby  from  appropriatiob  un- 
der the  homestead  law 257 

Ma<le  in  good  faith  of  nnoffered  land,  may 
be  submitted  lor  equitable  action 257 

An  erroneous  notation  of  record  showing 
the  disposition  of  tract,  withdraws  such 
land  from,  until  duly  restored 488 

Protestant* 

See  ConteitanL 

Purchaser* 

See  Alienation^  Entry  (aubtUU^ eonfirma- 
Hon),  HomeiUad  (nib-tiiU,  aet  qf  June  IS, 
1880). 

Ratlroad  Grant* 

See  SaUroad  Lande. 
Gexerallt. 

All  fees  and  costs  must  be  paid  before  fip 
vorable  action  can  be  taken  upon  list  of 
selections 846 

Where  a  company  designates  an  attorney 
upon  whom  all  notices  and  papers  shall  be 
served.  Jurisdiction  is  not  acquired  in  pro- 
ceedings involving  title  under  the  grant  in 
the  absence  of  notice  to  such  attorney,  un- 
less said  notice  is  waived  847 

In  constructing  a  diagram  showing  the 
limits  of  a,  some  tracts  are  nooeesarily  in- 
cluded that  are  more  than  the  designated 
distance  fh>m  the  line  of  road  if  the  meas- 
urement is  made  to  a  point  directly  opposite 
such  tracts,  but  are  within  said  distanoe 
from  some  other  point  on  the  line 85 

The  provision  in  section  2,  act  of  July  25, 
1866,  requiring  the  survey  of  60  miles  of 
the  road  prior  to  any  withdrawal  therefor. 
Is  not  intended  to  require  subeequent  maps 
of  definite  location  to  be  in  sections  of  60 
miles 66 

Hearing  to  determine  the  mineral  or  non- 
mineral  character  ot  a  tract  should  not  be 
ordered  until  an  affirmative  showing  as  to 
its  agricultural  character  is  made,  whore  a 
showing  to  the  contrary  has  been  made  by 
a  mineral  claiman t 247 

Kor  the  protection  of  settlement  rights 
recognized  by  the  coTifirmatory  act  of  Feb- 
ruary 8, 1887,  action  will  not  be  taken  on 
selection  lists  until  after  publication  of  no- 
tice.   iKew  Orleans  Pac.) 846 
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The  effect  of  the  general  relinquiHlimont 
exeouted  by  the  company  June  25, 1881,  for 
the  benefit  of  certain  settlers,  did  not  de- 
I>end  apon  the  snbseqnent  compliance  with 
law  on  the  part  of  sach  settlers,  bat  oper- 
ated as  a  final  waiver  of  all  right  to  the 
lands  embraced  therein.  (Florida  Railway 
and  Navigation  Co.) 8 

Lands  covered  by  entries  when  the  gen< 
eral  relinquishments  for  the  benefit  of  set- 
tlers were  executed,  by  the  Florida  Railway 
and  Navigation  Co.,  shonld  not  be  snbee- 
quently  listed,  whore  snch  entries  have  been 
canceled,  without  proof  that  the  entrymen 
were  not  entitled  to  the  benefit  of  the  relin- 
qaishment 628 

The  revival  of  the  grant  of  June  3, 1850, 
was  made  subject  to  the  conditions  origi- 
nally Imposed.   (South  and  North  Alabama.)  890 

Adjustment  of  the  grant  to  liay  De  No- 
quet  and  Marquette  Road,  and  instructions 
thereunder 312 

Directions  given  for  the  issnance  of  pat- 
ent on  dear  list  No.  8,  for  lands  within  the 
primary  limits  of  the  New  Orleans  Pacific.  576 

Under  the  agreement  filed  by  the  New 
Orleans  Pacific,  the  company  will  be  called 
upon  to  restore  title  where  it  has  received 
patent  for  lands  In  possession  of  actual  set- 
tlers at  definite  location 576 

All  pending  appeals  of  the  New  Orleans 
Pacific  firom  decisions  of  the  General  Land 
Office,  in  which  settlement  rights  at  definite 
location  are  recognised,  dismissed  under  an 
agreement  filed  by  said  company 576 

Land  Excgpted. 

Land  is  excepted,  as  mineral,  where  the 
development  and  Its  results  display  such 
promise  that  a  prudent  man  would  be  Justi- 
fied in  expending  money  and  labor  in  legiti- 
mate mining  operations 439 

The  location  of  a  mine  on  tract  prior  to  a 
grant  does  not  establish  the  fact  of  the  min- 
eral character  of  such  tract,  and  operate  to 
except  the  same  from  the  grant  where  min- 
eral does  not  exist  in  paying  quantities  and 
mining  operations  have  been  abandoned  . . .  463 

The  possession  and  occupancy  of  one  who 
has  exhausted  his  rights  under  the  settle- 
ment laws  will  not  except  the  land  covered 
thereby  froiti  the  operation  of  a 63 

Expired  preSmption  filing  at  date  of  defi- 
nite location  does  not  except  the  land  from, 
if  the  preSmptor  is  not  then  asserting  any 
claim  under  said  filing '. 552 

Land  embraced  within  a  preemption 
claim  at  the  date  of,  is  excepted  therefrom, 
though  such  claim  is  abandoned  at  definite 
location 36 

Land  embraced  within  a  subsisting  home- 
stead entry  at  the  date  of  the  grant  of  July 
4, 1866,  is  excepted  therefrom,  thou;rli  said 
entry  may  be  canceled  prior  to  the  definite 
looatiwi 431 
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Settiement  at  definite  location  by  one 
claiming  under  the  company,  and  intending 
to  purchase  therefrom,  does  not  except  the 
land 552 

The  settlement  and  continued  occupancy 
of  one  who  intends  to  purchase  the  land 
covered  thereby  will  not  serve  to  defeat  a. .  159 

A  swamp  land  selection  pending  at  date 
of  definite  location  excepts  the  land  covered 
thereby  from  the  operation  of 121 

The  purchase  of  the  possessory  claim  and 
improvements  of  another  confers  no  right 
under  the  settlement  laws  that  will  defeat 
the  operation  of  a 69 

The  possession  and  occupancy  of  a  quali- 
fied settler  existing  at  definite  location  ex- 
cept the  land  covered  thereby  fh>m,  even 
though  the  settler  at  such  time  is  not  as- 
serting any  daim  under  the  public  land 
laws 112 

A  homestead  entry  of  record  at  date  of 
definite  location  excepts  the  land  covered 
thereby  from  the  grant  of  June  3, 1856,  as 
revived  by  the  later  acts 390 

A  settlement  right  as  against  a,  can  not 
be  acquired  through  the  possession  of  a  ten- 
ant     69 

Inclosure  and  use  of  land  without  settle- 
ment thereon  does  not  except  it  from  a 544 

Right  of  purchase  under  section  2,  act  of 
(Tune  15, 1880,  can  not  be  set  up  by  one  who 
claims  no  interest  tiirough  the  original  en- 
tryman,  for  the  sole  purpose  of  defeating  a .    81 

Indkmnitt. 

In  the  preparation  of  lists  of,  each  loss 
should  be  separately  specified,  and  the  selec- 
tion therefore  designated.  The  difference 
in  acreage  that  may  exist  between  the  loss 
and  selection  should  approximate  the  area 
of  the  smallest  legal  subdivision 529 

A  selection  in  the  absence  of  a  specified 
basis  is  no  l>ar  to  the  acquisition  of  a  settle- 
ment-right, and  after  such  has  intervened 
the  company  will  not  be  permitted  to  desig- 
nate a  loss  and  thus  perfect  the  selection  . .  101 

Selections  of,  can  not  be  allowed  until  the 
land  included  therein  has  been  surveyed, 
and  a  plat  of  the  survey  duly  approved  and 
filed  in  the  local  office 8 

The  act  of  August  5,  1892,  is  for  the  sole 
benefit  of  settlers,  and  docs  not  confinn  se- 
le<;tion8  made  by  the  Northern  Pacific  within 
the  limits  defined  by  said  act 538 

Withdrawal. 

For  raUi^Nkd  pnr|>oses  excludes  the  acqui- 
sition of  rights  by  settlement  oi  applica- 
tion      91 

Act  of  June  22, 1874. 

This  act  is  for  the  benefit  of  settlers  and 
in  no  manner  uperates  to  enlarge  tlic*  ^rant.    62 

Laud  within  indemnity  limits  can  not  be 
used  as  a  basid  for  selections  under  ftaid  act .    62 
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Selections  under  said  act  can  not  be  made 
of  alternate  reaerved  sections  within  the 
primary  limits  of  a  grant 460 

Railroad  JLands. 

The  right  of  purchase  accorded  to  settlers 
on  forfeited,  by  the  act  of  September  29, 
1R90,  can  not  be  exercised  by  one  who  has 
not  theretofore  settled  on  snch  land,  and  has 
no  interest  therein  except  as  the  tenant  of 
another 168 

Restored  by  the  forfeiture  act  of  Septem- 
ber 20, 1890,  are  not  subject  to  entry  under 
the  timber  and  stone  act 292 

A  settlor  on,  forfeited  by  the  act  of  Sep- 
tember 29,  1880,  is  entitled  under  section  2 
of  said  act,  as  amended  by  act  of  February 
18, 1891,.  to  a  preferred  right  of  entry  for 
six  months  from  the  promulgation  of  in- 
trnctions  relative  to  the  restoration  of  said 
hinds 297 

The  act  of  June  25,  1892,  amending  the 
forfeiture  act  of  September  29,  1890,  ex- 
tends the  period  within  which  *'  actual  resi- 
dents "  under  section  3  of  said  act,  are  enti- 
tled to  the  right  of  purchase  until  Sc^ptem- 
ber29,  1893 298 

The  preferred  right  accorded  settlers  by 
section  2,  act  of  September  29,  1890,  not  de- 
feated,  through  the  settler's  improvements 
being,  through  mistake,  not  on  the  land 
claimed,  nor  by  the  intervening  claim  of 
another  who  makes  no  inquiry  in  the  vi- 
cinity of  the  land  as  to  its  actual  status —  410 

Under  the  act  of  1887,  it  Is  the  duty  of 
the  Secretary  to  institute  proceedings  for 
the  recovery  of  title  where  lands  liave  been 
erroneounly  patented,  even  though  the  pat- 
ent may  have  issued  in  the  accordance  with 
existing  practice 121 

On  publication  of  notice  of  intention  to 
purchase  under  section  5,  act  of  March  3, 
1887,  an  adverse  claimant  is  entitled  to  spe- 
cial notice 174 

The  relief  provided  by  section  3,  act  of 
March  3, 1887,  extends  to  the  reinstatement 
of  an  application  to  enter  erroneously  re- 
jected on  aoooant  of  a  railroad  grant,  but  is 
not  applicable  if  the  application  to  enter  is 
properly  r^ected 91 

One  who  settles  on,  with  permission  of 
the  company,  and  intent  to  acquire  title 
therefrom,  may  purchase  under  the  act  of 
January  13, 1881,  on  failure  of  the  company's 
title,  on  due  application,  if  q  aalifled 193 

Kestoration  of  lands  embraced  in  the  Bay 
deNoquet  and  Marquet  grant  and  relin- 
quished to  the  government 312 

A.  settlement  on  land  included  within  the 
forfeiture  act  of  March  2,  1889,  and  exist- 
ing at  the  date  of  said  act  becomes  a  lawful 
claim,  and  as  such  is  excepted  from  the 
operation  of  the  act  repealing  the  preemp- 
tion law 482 
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Instmctions  under  the  act  of  August  5, 
1892,  providing  for  the  relief  of  certain  set- 
tlers on,  in  the  States  of  North  Dakota  and 
South  DakoU 844 

Instructions  issued  under  the  act  of  Au- 
gust  6, 1892,  providing  for  the  relief  of  set* 
tiers  within  the  limits  of  the  St  Paul,  Min> 
neapolis  and  Manitoba  grant  in  the  Dakotas  SM 

Certifications  based  upon  selections  in  lieu 
of  indemnity  lands,  under  the  act  of  June 
22, 1874,  are  erroneous,  and  suit  should  be 
brought  for  the  recover  of  title  in  such 
cases 2 

Record. 

May  be  corrected  whore,  through  negli- 
gence of  the  local  ofiice,  it  does  not  show  the 
facte 31 

Report  of  local  officers  as  to  their  official 
acts  should  be  received  its  correct  in  the  ab- 
sence of  any  charge  or  evidence  to  the  con- 
trary  184 

Rehearing* 

See  Practice. 

Reinstatement* 

See  Application,  Entry, 

Relinquishment* 

Not  effective  until  filed 182 

Failure  of  local  officers  to  properly  note 
of  record  their  action  upon  a,  will  not  defeat 
the  right  of  another  under  a  subsequent 
entry  of  the  land  embraced  within  said  re- 
linquishment      21 

Executed  by  a  minor  may  be  rescinded  by 
him  on  reaching  rasjority,  where  no  fraud 
appears,  and  the  relinquishment  is  against 
his  interest 162 

Purchaser  of,  acquires  no  right  to  the  laud 
involved 181 

By  an  administrator  estops  the  widow  of 
a  homesteader  from  asserting  a  claim,  as 
such,  where  for  a  term  of  years  she  acqui- 
esces in  his  action,  and  valuable  adverse 
rights  intervene 262 

No  warrant  of  law  authorising  the  admin- 
istrator of  a  deceased  homesteader's  estate 
to  file  ....; 264 

No  objection  to  action  upon,  that  it  was 
filed  without  the  knowledge  or  consent  of 
the  entryman's  attorney 3U7 

Does  not  defeat  the  right  of  a  prior  con- 
testant to  proceed  with  his  suit  and  estaib- 
lisb  the  default  charged : 820 

The  purchaser  of,  does  not  secure  a  pre- 
ferred right  of  entry 441 

Of  a  homestead  entry,  not  presented  dur- 
ing the  lifetime  of  the  entryman,  should 
not  be  accepted  agidnst  the  protest  of  the 
widow , 506 

Of  a  donation  claim  operates  to  restore  the 
land  to  the  public  domain 611 
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▲•  between  ft  psrty  dfthnlng  under  end 
another  eeeerting  a  prior  leltlement  light, 
theolfttmofiheUttermaitbereoogniied..  54S 

Obtained  whfle  the  entryman  ia  to  intoxi- 
cated aa  to  be  nnfit  for  the  tranaaotion  of 
baaineoa  ahonld  not  defeat  the  right  of  a 
deeerted  wife  to  enter  the  land  involved ...  665 

Repayment* 

Will  be  denied  If  the  entry  waa  prooared 
by  fklae  teatimony ;  and  the  "  oonviotlon  of 
the  entryman  before  a  Jury  on  a  charge  of 
perjnry  "  la  not  required  to  give  the  Depart- 
ment Jnriadiotlon  to  determine  the  character 
of  the  teatimony 26 

Of  the  parohaee  price  paid  for  coal  land 
ia  not  anthorixed  where  the  entry  ia  can- 
oeled  on  aooount  of  ita  fraudulent  char- 
acter  146 

A  mortgagee,  whoae  claim  ia  a  mere  lien 
on  the  land,  ia  not  an  aaaignee  of  the  entry- 
man,  and  aa  anch  entitled  to 802 

Seservatlon* 

Created  by  executive  order  for  a  public 
pnrpoee,  and  embracing  land  covered  by  a 
prima  facie  valid  entry,  wiU  take  effect 
thereon  if  the  entry  is  aabseqaently  oan- 
oeled 2 

An  actual  oooupaut  of  land  within  Fort 
Sanders  military,  on  January  1, 1890,  haa  a 
preferred  right  under  the  act  of  July  10, 
1890,  to  enter  a  quarter  section  including 
his  improvements 93 

Lands  formerly  included  within  Fort 
Reynolds  military,  not  sul^ect  to  homestead, 
but  must  be  sold  at  public  aale 161 

Of  foreat  lands  under  the  act  of  1891,  doea 
not  remove  auoh  lands  from  the  control  of 
the  Department  and  for  carrying  out  the 
proviaiona  authorialng  the  withdrawal  the 
Department  may  make  all  neoesaary  regn< 
lationa 284 

The  oocupation  and  improvement  of  land 
withji  view  to  pxeSmptian  doea  not  except 
it  ftom  a  subsequent,  for  military  porpoaea.  487 

The  occupation  of  land  by  permiaaion  of 
the  military  authorities  does  not  constitute 
a  aeftlement  that  ia  within  the  protection 
accorded  bona  fide  settlera  by  the  act  of 
Julys,  1884 487 

Ko  right  of  entry  can  be  exercised  under 
the  act  of  July  5, 1884,  where  the  landa  em- 
braced within  the,  are  not  sulject  to  mtry 
under  the  pubUc  land  lawa  at  the  time  of 
their  withdrawal 487 

A  departmental  order  withdrawing  lands 
from  entry  by  white  men  precludes  such 
disposal  of  aaid  lands  while  in  effect 641 

Entry  erroneoualy  allowed  of  land  included 
within  a  military  (afterwardaraoated),  may 
remain  intact  and  take  effect  aa  of  the  date 
when  the  land  became  subject  to  entry 646 
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Reserration* 

See  Sight  </  Way. 

A  mineral  location,  made  after  the  repeal 
of  the  act  of  October  2, 1888,  and  prior  to  the 
aeleotion  of  a  reaervoir  alte,  defsata  the  se- 
lection aa  to  the  land  in  oonfliot 418 

The  bed  of  a  atream  may  be  appropriated 
for,  under  the  act  of  1891,  where  it  appeara 
that  no  water  ia  oontained  therein  during 
the  seaaon  when  irrigation  is  meet  needed. 
Penaaco  Beservoir  caae  distinguished 468 

Bite  can  not  be  acquired  under  the  act  of 
1891,  by  damming  a  river  and  overflowing 
thea^acent  land,  where  aaid  stream  carries 
a  strong  rolume  of  water  through  all  sea- 
aons 470 

Application  for  a  site  under  the  act  of 
1891,  in  conflict  with  claims  under  the  rail- 
way right  of  way  act,  and  the  town  site  laws, 
ahonld  not  be  approved  without  opportunity 
given  for  otjectiona  to  be  preaented 408 

Besidence. 

See  ObntMt,  OKoAotna  Land. 

Homesteader  ia  excuaed  from  establish- 
ing, where  the  township  plat  is  suspended 
for  the  settlement  of  a  private  claim 215 

A  homesteader  in  making  proof  under  a 
second  entry  allowed  in  accordance  with 
aection  2,  act  of  March  2,  1889,  is  entitled  to 
credit  for  auch  portion  of  his  military  serv- 
ice as  waa  not  appltc<l  to  his  first  entry 241 

Husband  and  wife  can  not  maintain  sep- 
arate, at  the  aame  time,  and  so  secure  title 
to  two  tracts 377 

Continuity  of,  not  interrupted  by  absence 
fh>m  the  land  due  to  Judicial  restraint 554 

On  the  original  farm  prior  to.  adjoining 
farm  entry  can  not  be  computed  aa  part  of 
the  period  of  reaidence  required  under  such 
entry 572 

Period  of  fourteen  months  required  before 
commutation  of  ad^ioining  farm  entry  under 
aection  6,  act  of  March  8, 1891 571 

Bequired  under  the  homeatead  and  pre- 
fimption  laws  doea  not  diifer  in  quality,  only 
in  the  length  of  time  prescribed  tberefor. ..  674 

Res  Judicata. 

• 

The  doctrine  of,  is  not  applicable  to  a  de- 
cision rendered  upon  an  incomplete  record .    81 

A  deciaion  of  the  Commlasioner  passing 
upon  the  validity  of  a  achool  selection  is  an 
adjudication  binding  upon  his  successor ...  885 

A  final  determination  as  to  the  invalidity 
of  a  claim  may  be  properly  adopted  in  a  sub- 
sequent case  where  another  party  seta  up  a 
daim  to  a  part  of  the  land  involved 416 

Revieiii'. 

See  l*raetiee. 

Revised  Statutes. 

See  Statutes,  and  TabU*  qf^  page  zx. 
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Right  of  "Wbj. 

Seo  Reaerooir. 

Maps  Win  Hot  be  approre^  wbere  tlie  line 
of  road,  either  wholly  or  in  part,  traverses 
onsarTeyed  land 88 

Approval  of  a  map  ot,  railroad,  over  on- 
surveyed  lands  confers  no  fhmchise 192 

A  plat  of  station  groonds  on  unsorveyed 
land  will  not  be  approved,  although  a  map 
showing  the  line  of  road  over  such  land  may 
have  been  approved  in  accordance  with 
former  practice 192 

A  map  showing  the  location  of  a  oanal 
over  nnsnrveyed  land  In  part  will  not  be  ap- 
proved   • 245 

The  secretary  has  no  Jurisdiction  to  act 
upon  application  for,  under  the  act  of  March 
3, 1891,  unless  it  affirmatively  appears  that 
some  portion  of  the  pnbUo  domain  is  affect- 
ed thereby  846 

AppIicaUon  for  cuial  purposes  may  be 
approved  so  £sr  as  it  affects  public  land 
though  the  line  for  the  greatorpart  traverses 
land  that  does  not  belong  to  the  public  do- 
main  577 

The  map  of  a  canal  should  definitely  show 
the  lines  and  width  of  said  canal 470 

The  eanement  conferred  by  the  act  of  1891 
extends  not  only  to  the  land  occupied  by 
the  canal,  but  to  a  strip  of  land  fifty  feet  in 
width  on  each  side  of  the  oanal;  the  mean- 
der line  being  fifty  feet  firom  the  high-water 
line 472 

The  map  of  a  constructed  canal  may  be 
accepted,  where  in  place  of  giving  the  width 
of  the  canal,  the  area  of  the  same  in  each 
subdivision  is  given 577 
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School  Land* 

No  title  is  acquired  by  a  selection  until  it 
has  been  approved  and  certified 559 

Illegal  selection  while  of  record  reserves  | 
fheland 549  ; 

A  decision  of  the  Commissioner  passing  J 
upon  the  validity  of  a  selection  i»  conclusive  | 
upon  his  successor  in  his  office 385 

Real  status  of  indemnity  selection  not 
affected  by  failure  of  local  office  to  properly 
note  the  same  of  record 307 

A  selection  based  in  part  upon  a  deficiency 
that  does  not  in  fact  exist  Is  defective  and 
must  be  canceled 55  I 

Indemnity  selection,  defective  for  want  of         j 
proper  basis,  can  not  be  amended  so  as  to 
defeat  an  intervening  claimant 549 

Transfer  of  the  basis  to  another  selection 
will  not  defeat  the  title  of  one  holding 
under  a  prior  purchase  of  the  land  first 
selected 367 

Where  a  selection  of  land  not  subject 
thereto  has  been  approved  the  State  is  not 
entitled  to  take  other  land  in  lieu  thereof, 
until  tlie  first  selection  has  been  relin- 
quished or  vacated 559 
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Land  claimed  as  Indemnity  shcfold  net  be 
leased  unlU  the  validity  of  the  selection  has 
been  determined.    (Oklahoma.) 870 

Indemnity  may  be  allowed  for  section  em- 
braced within  an  executive  order,  made 
prior  to  survey,  withdrawing  lands  for  an 
Indian  reservation 850 

Where  an  application  to  select  indemnity 
is  rejected  on  account  of  an  adverse  claim, 
and  the  State  elects  to  stand  on  a  protest 
against  said  claim,  and  not  appeal  from  the 
rejection.  It  will  be  bound  by  the  result  of 
the  action  on  the  protest 316 

The  act  of  February  28, 1891,  provides  that 
the  State  may  waive  its  claim  to,  and  take 
indemnity  instead 154 

The  act  of  Congress  providing  for  the  ad- 
mission of  Nevada  as  a  State,  and  for  a  grant 
of^  did  not  pass  title  to  lands  of  known  min- 
eral character,  though  said  grant  does  not 
in  terms  except  such  lands  therefirom 259 

The  State  of  Colorado  is  entitled  to  indem- 
nity for  sections  16  and  36,  in  Fort  Reynolds 
military  reservation,  as  said  reservation 
was  created  prior  to  survey,  and  the  statute 
directing  disposition  of  the  landi*  makes  no 
exception  of  said  sections 151 

The  segregation  of  swamp  lands  does  not 
render  a  township  fractional  and  thereby 
furnish  a  basis  for  indemnity.  (California.).     10 

The  phrase  "  reserved  for  public  uses,"  in 
section  6,  actof  July23, 1866,  does  notautbor- 
iae  the  allowance  of  indemnity  for  lands 
that  passed  to  the  State  under  the  swamp 
grant.   (California.) 10 

Section  2275,  R.  S.,  as  amended  by  the  act 
of  February  28, 1891,  does  not  authorise  the 
allowance  of  indemnity  to  California  for 
swamp  lands 10 

Section  2275,  R.  S.,  is  not  applicable  to  the 
State  of  California,  as  said  State  derives  the 
right  to  indemnity  through  special  provi- 
sions made  by  the  act  of  July  23,  1866 10 

A  purchase  flrom  the  government  of  an 
indemnity  selection,  confirmed  by  the  actof 
1877,  does  not  strengthen  the  title,  or  cause 
the  title  to  the  basis  to  revert  to  the  State. 
(California.) 519 

A  selection  made  prior  to  the  act  of  March 
1, 1877,  in  lieu  of  lands  included  at  date  of 
selection  in  the  surveyed  limits  of  a  Mexi- 
can claim,  and  subsequently  excluded  there- 
firom,  is  confirmed  by  section  2  of  said  act, 
and  title  to  thebasis  reinvested  in  the  United 
States.    (California.) 519 

A  selection  approved  prior  to  the  act  of 
March  1,  1877,  err^rieously  baaed  on  a  tract 
that  had  been  Identified *as  school  land,  and 
never  included  in  a  Mexican  claim  by  an 
authorised  survey,  is  confirmed  by  section 
2  of  said  act,  and  title  to  the  banis  reinvested 
in  the  government.    (California.) 477 

In  determining  whether  land  is  excepted 
from  the  grant  to  California  on  account  of 
its  mineral  character,  the  status  of  thetraet 
at  date  of  survey  is  the  subject  of  inquiry.  273 
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Scrip* 

See  Warrant. 

The  owner  of  Yalentlxie,  who  has  located 
the  same  npon  unsurveyed  land,  may  with- 
draw the  same,  or  change  the  location,  at 
any  time  prior  to  survey  and  before  the  ad- 
justment of  such  location  170 

A  location  of  Valentine,  on  nnsnrveyed 
land  when  adjusted  after  survey,  is  equiva- 
lent to  a  purchase,  if  the  land  is  subject  to 
such  disposition,  and  the  owner  of  the  scrip 
can  not  thereafter  change  the  location,  and 
and  use  the  scrip  again 255 

A  locator  of,  can  not  compel  the  cancella- 
tion of  a  location  by  failure  to  furuish  the 
requisite  non-mineral  proof^  as  the  govern- 
ment may  determioe  the  character  of  the 
land  without  the  aid  of  the  looutor 255 

Selection* 

See  Railroad  Grants  Sehool  Land, 

Settlenent* 

Rights  of,  not  acquired  through  the  pur- 
chase of  auother^s  improvements  and  ikm- 
seesory  right,  nor  through  the  possession  of 
a  tenant 00 

Bights  of,  not  acquired  on  land  with- 
drawn for  railroad  purposes 91 

The  right  to  be  heard  on  an  allegation  that 
claim  of,  is  not  asserted  within  the  statu- 
tory period  can  only  be  accorded  the  "next 
settler,"  and  will  not  be  recognized  when  set 
up  by  a  State  claiming  under  a  selection  ....    93 

On  land  covered  by  the  existing  entry  of 
another  confers  no  right  under  the  preemp- 
tion law  that  is  protected  by  the  repealing 
act  of  March  3.  1891 179 

Placing  building  material  on  public  land 
with  intent  to  use  the  same  is  an  act  of^ 
that  will  be  protected  if  followed  up  with 
reasonable  diligence  by  the  actual  construo- 
tionof  a  house 231 

Made  on  the  reservoir  lands  opened  by 
act  of  June  20, 1890,  after  the  beginning  of 
the  specified  calendar  day,  and  prior  to  tho 
entry  of  another  on  the  same  day,  defeats 
the  right  of  such  entryman 302 

Right  of,  can  not  be  acquired  on  lai  id  that  is 
embraced  within  a  prior  town -site  claim,  even 
though  said  land  may  not  be  at  such  time 
actually  occupied  for  town-site  purposes. . .  824 

Made  subject  to  the  right  of  a  snccessftil 
oontest«nt  defeats  the  subsequent  entry  of 
another  who  files  a  waiver  of  the  contest- 
ant's preferred  right 443 

Confers  no  right  under  the  timber-culture 
h»w 513 

On  land  covered  by  tho  entry  of  another 
becomes  effective  at  once  on  the  relinquish- 
ment of  said  entry,  and  the  right  so  ac- 
quired is  not  defeated  by  the  intervening 
entry  of  a  third  party  claiming  under  the 
relinquislimeut 542 
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On  land  withdrawn  for  railroad  purposes 
oonfers  no  right  as  agidnst  the  Government, 
but  may  be  considered  In  determining  prior- 
ities between  adverse  claimants  where  the 
land  is  subsequently  restored 683 

Rights  claimed  under,  should  be  asserted 
within  the  statutory  period  to  be  effective 
as  against  the  intervening  enivy  of  another.  897 

States  and  Territories* 

Louisiana. 

Warrants  issued  by  the  State  in  satisfiMy 
tion  of  the  internal  Improvement  grant  af 
ford  no  basis  for  the  selection  of  lands  in 
lieu  of  deficiencies  under  said  grant  arising 
from  the  erroneous  certification  thereunder 
of  lands  not  subject  thereto 814 

Nebraska. 

IHrections  given  for  the  survey  of  bound- 
ary line  between  South  Dakota  and 694 

Nevada. 

The  settlement  right  of  a  homesteader  de- 
feats selection  under  the  grant  of  June  16, 
1880,  and  the  failure  of  the  settler  to  assert 
his  claim  within  the  statutory  period,  wiU 
not  operate  to  the  advantage  of  the  State..    99 

Statutes* 

See  Aett  q/  Oongrett  eiUd  and  conttrued, 
and  Eevued  Statutes  eiud,  pages  xviu— xx. 

An  act  of  Congress  takes  effect  as  a  law 
from  the  time  of  its  approval  by  the  Presi- 
dent, and  the  portion  of  the  day  that  expires 
before  such  approval,  is  excluded  fhnn  the 
operation  of  the  act 142 

The  word  "day"  as  employed  in  section 
8,  act  of  June  20,  1890,  opening  to  settle- 
ment and  entry  certain  reservoir  lands,  is 
not  restricted  to  the  ''business  day"  but 
contemplates  the  calendar  day  of  twenty- 
four  hours  * 802 

The  Revised,  of  the  United  States  must 
be  treated  as  the  legislative  declaration  of 
the  statute  law  on  the  first  day  of  Decem- 
ber, 1873 888 

Stone  Land. 

Circular  of  October  12, 1892,  under  the  act 
of  August  4, 1892,  with  copy  of  the  act 800 

Is  not  withdrawn  from  agricultural  en- 
try by  section  1,  act  of  August  4, 1892 800 

Survey* 

Segregation  of  swamp  land  does  not  ren- 
der a  township  fractional  16 

Extension  of,  over  an  island  previously 
omitted.  Is  a  departmental  determination 
that  the  land  belongs  to  the  government, 
and  on  the  subsequent  entry  thereof  the 
adverse  rights  of  riparian  owners  must  be 
settled  in  the  courts 68 
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On  proper  showing,  hearing  may  be  or- 
dered to  determine  the  existence  or  non-ex> 
istence  of  a  stream  that  is  represented  on  the 
plat  as  ''meandered  " 342 

In  case  of  a  discrepancy  between  the  plat 
in  the  local  office  and  the  one  on  file  in  the 
General  Land  Office,  an  entry  allowed  in 
accordance  with  the  former  may  stand  with 
a  view  to  its  approval  when  the  plat  in  the 
General  Land  Office  has  been  corrected 306 

Conceding  that  fraud,  or  gross  mistake  in 
the  original,  will  warrant  the  extension  of, 
over  a  meandered  tract  (shallow  lake)  where 
the  adjacent  land  has  been  disposed  of,  such 
action  should  not  be  taken,  after  the  lapse 
of  time,  in  the  absence  of  positive  proof. . .  433 

Increase  of  acreage  in  subdivisions  on  re- 
survey,  does  not  call  for  approximation  of 
an  entry  covering  such  tract«,  properly 
allowed  under  the  first  survey 449 

Of  boundary  line  between  Nebraska  and 
South  Dakota;  instructions  of  December 
24,  1892 594 

Sw^amp  Land* 

See  Sthoal  Land. 

To  support  a  claim  baaed  on  the  field  notes 
of  survey  it  should  appear  therefrom,  where 
the  survey  is  made  prior  to  the  grant,  that 
the  land  is  unfit  for  oultivation  by  reason  of 
its  swampy  character 73 

A  claim  should  be  rctjected  where  the 
evidence  shows  that  the  chief  value  of  the 
land  will  be  destroyed  by  artificial  drainage, 
and  that  the  State  does  not  intend  to  drain 
the  land 428 

Timber  Caltare. 

See^n^,  Chntett. 

Previous  breaking  by  former  claimant 
may  be  utUised  by  the  entryman 9 

The  good  faith  of  the  entryman  should  be 
taken  into  consideration  in  determining 
whether  acta  of  oultivation  performed  prior 
to  the  statutory  time  fixed  therefor  are  a 
substantial  compliance  with  law 591 

Timber  and  Stone  Act. 

Lands  that  have  once  been  offered,  subse- 
quent"! y  raised  in  price,  and  not  reoffered, 
are  of  the  class  suhject  to  entry  under  said 
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Is  applicable  to  nnoflered  land  chiefiy  val- 
uable for  its  timber,  where  said  timber  is  so 
extensive  and  dense  as  to  make  the  land  as 
a  whole,  at  the  date  of  the  sale,  substan- 
tially unfit  for  cultivation 280 

Bailroad  lands  restored  to  the  public  do- 
main by  the  forfeiture  act  of  September, 
1890,  are  not  subject  to  entry  under  the 292 

Applicant  under  must  show  affirmatively 
that  the  land  applied  for  is  not  excepted  from 
the  provisions  of  the  act 321 


Paga 
Circular  of  October  12,  1892,  under  the 
amendatory  act  of  August  4, 1892,  with  copy 

of  the  act 86D 

The  burden  of  proof  that  rests  with  the 
applicant  is  not  shifted  to  a  protestant  who 

objects  to  the  acceptance  of  final  proof 694 

Land  that  is  unfit  for  oultivation  until 
the  trees  and  stone  are  removed  therefrom 
is  subject  to  entry  under  said  act 564 

Tow^nsite. 

Land  included  within  the  corporate  limits 
of  a  town  is  not  subject  to  preemption, 
though  in  fact  not  platted,  nor  occupied  for 
purposes  of  trade  and  business 12i 

Land  embraced  within  a  claimed,  not  sub- 
ject to  settlement  even  though  not  actually 
occupied  for  the  purposes  of  a. 324 

A  probate  Judge  in  the  Territory  of  Utah 
is  the  Judge  of  a  county  court,  and,  as 
such,  is  the  proper  officer  to  perfect  an  en- 
try for  an  unincorporated  town  In  said  Ter- 
ritory    205 

The  law  does  not  prescribe  that  any  num- 
ber of  inhabitants  is  necessary  to  make  an 
entry 208 

The  claimant  of  a  town  lot  is  not  required 
to  make  actual  personal  residence;  settle- 
ment and  improvement  are  sufficient,  though 
the  improvements  are  occupied  by  a  tenant 
of  the  claimant  (Oklahoma) 210 

Instructions  concerning  the  recognition 
of  certificates  issued  by  townsite  companies 
in  Oklahoma 270 

Entry  by  trustees  is  made  for  the  benefit 
of  occupants  the  same  as  though  made  un- 
der section  2387,  R.  S.  (Oklahoma) 270 

Evidence  of  organization  to  be  furnished 
by  a  municipality  that  applies  for  the  pur- 
chase price  of  a,  under  section  22,  act  of 
^May  2, 1890  (Oklalioma) 835 

llmatilia  Lands. 

See  Indian  Landi, 

l¥arrant« 

The  act  of  the  Virginia  State  legislatora 
directing  the  delivery  of  certain  military 
warrants  to  John  Milliner  does  not  operate 
to  validate  said  wairants,  or  make  them  sub- 
Ject  to  exchange  for  scrip,  if  they  were  not 
valid  subsisting  claims  allowed  prior  to 
March  1,1852 127 

Issued  by  the  State  of  Louisiana  in  satis- 
faction of  the  internal  improvement  grant 
afford  no  baaisfor  the  selection  of  lieu  lands.  314 

The  attempted  location  of  a  Virginia  mili- 
tary, and  side  of  the  tract  by  the  locator, 
does  not  vest  in  the  purchaser,  nor  in  hia 
grantees,  the  right  to  receive  scrip  under 
the  act  of  August  31, 1852,  in  lieo  of  said 
warrant 

Water  Ki§:ht. 

See  Right  <^  Way,  Rewrvoir* 
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